INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D8/04

Salariestax—homeloan interest— definition of * place of residence’ —whether the property ‘ used’
a any time during the relevant period of assessment by the appdlant as * his place of resdence’ —
whether such home loan interest paid by the appellant was deductible — section 26E(1) of the
Inland Revenue Ordinance (‘the IRO’).

Pand: Andrew JHakyard (chairman), Charles Graeme Large and Vernon F Moore.

Date of hearing: 21 April 2004.
Date of decison: 12 May 2004.

The appdlant purchased a property in Hong Kong (‘the Hat') jointly with his former wife
with amortgage and paid 100% of the interest expenses on the mortgage & al relevant times until
January 2000, when he assigned his hdf share interest in the Flat to his former wife in accordance
with the terms of the divorce and bought a separate resdencefor himsdf. Since his separation from
his former wifein July 1997, the appellant was refused to live in the Hat where he dill left many of
his persona possessions. During the year of assessment 1999/2000, he never dept in the Hat
because he was prevented from doing so by his former wife. Instead, he dept in his mother's
Sheung Shui flat. Inthe Deputy Commissioner’ s determination, the appellant’ s dam for home loan
interest deduction referable to his 50% ownership of the Hat during 1999/2000 was disallowed.

On apped, it was contended by the appelant that he ‘used’ the Hat as his ‘ primary place
of resdence’ during 1999/2000, that he had no reason not to livein the Hat during this time, and
that the only thing preventing him from doing so was that his former wife had forced him out of the
Flat.

Hed:

1.  Todamadeduction of homeloan interest, the Flat must not only be adwelling, but
it must be the appellant’s sole or primary ‘place of resdence’; and ‘used’ by the
appdlant as such. During 1999/2000, the Hat only satisfied the first count, but not
the other counts.

2. A ‘place of resdence’ means the place where a person normdly lives and degps
and it a least implies that the person has a degping gpartment in the dwelling or
shares one BR _12/76, IRBRD, vol 1, 218; D46/87, IRBRD, vol 2, 447 and
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D108/02, IRBRD, val 18, 45 gpplied). During 1999/2000, the appdlant had
neither a deegping gpartment nor shared onein the Fat.

3. The Sheung Shui flat was found to be his resdence in 1999/2000 and certainly
appeared to have been his ‘primary’ place of resdence, if not his sole place of
residence (Frost v Feltham (1980) 55 TC 10 distinguished). The Board concluded
that the Hat was not theappdlant’ s sole or primary ‘ place of resdence’ and that he
did not ‘use’ the Hat as his ‘place of resdence’. Accordingly, such home loan
interest paid by the appdlant during 1999/2000 was not deductible under section
26E(1) of the IRO.

Appeal dismissed.
Casesreferred to:

BR 12/76, IRBRD, vol 1, 218
D46/87, IRBRD, vol 2, 447
D108/02, IRBRD, vol 18, 45
Frost v Feltham (1980) 55 TC 10

Wong Ka Cheong for the Commissoner of Inland Revenue.
Taxpayer in person.

Decison;

1 The issue to be decided by us is whether the Appdlant should be entitled under
section 26E(1) of the Inland Revenue Ordinance to a deduction of home loan interest paid by him
in respect of aproperty located inthe Hong Kong Idand (‘the Fat’) during the year of assessment
1999/2000.

The Facts

2. The background facts, which we so find, are set out in the Deputy Commissioner’ s
determination dated 22 December 2003. During the Board hearing, the Appdlant gave sworn
evidence and was cross-examined thereon. On the basis of that evidence, and the documents
produced before us by both parties, we find as follows.

(@ Atadl rdevant times until January 2000, the Appellant owned the Hat with his
former wife asjoint tenants.
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At dl rdevart times during the year of assessment 1999/2000 (the year under
gppedl) until January 2000, the Appellant paid 100% of theinterest expenseson
the mortgage taken out to finance the purchase of the Flat.

The Appdlant and his former wife separated on 14 July 1997.

Theredfter, the Appelant moved to live with his mother in her flat a Sheung
Shui. Heshared abedroom in that flat with hisyounger unmarried adult brother.

At some time between14 July 1997 and 31 March 1999, the Appdllant lived
withafriendin Tin Shui Wai for ashort period. During 1999/2000, however, he
lived with his mother (and brother) in his mother’ s Sheung Shui flat until he
purchased his own residence in January 2000 after the divorce was finalised.

Thedecreenisi in respect of the Appdlant’ s divorce wasissued on 19 October
1998. The decree absolute was issued on 4 December 1999. In accordance
with the terms of the divorce, the Appellant assigned his share of the Hat to his
former wife in January 2000.

At dl relevant times, the Appellant wished to be reconciled with hisformer wife.
His former wife however did not wish to be reconciled with the Appdlant.

During 1999/2000 the Appdllant never dept inthe Flat. At least up to January
2000, hedept in hismother’ s Sheung Shui flat, dthough he regarded the Sheung
Shui flat only as temporary accommodation.

During 1999/2000 the Appdlant saw the coupl€ s two children (a girl and a
boy) outside the Flat in accordance with the terms of an interim custody order.
In addition however, he took his son back to the Flat on severa occasions after
certain hogpitd vigts (his son suffersfrom ahigtory of life-long illness). Hethen
played and watched televison with both his son and daughter in the Hat. His
former wifewas not present during those occasions. During those occasonsthe
Appdlant had accessto dl parts of the Fat, except the master bedroom that his
former wife then used exclusvely.

From the time that he separated from his former wifein July 1997 until January
2000, the Appdlant left many persona possessionsin the FHat including books,
clothing and photographic equipment. This supports the Appdlant’ s clam that
he adways hoped to reconcile with his former wife and move back to the Flat.

At dl rdlevant times, hisformer wife refused to dlow the Appellant to livein the
Flat. Thisisillustrated vividly by two police reports produced by the Appellant
of incidents that occurred respectively in November 1997 and August 1998.
For the sake of histwo children, he did not attempt to exercise any right he may
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have had as joint owner to live in the Hat. He did not want to do anything that
would adversdly affect the well-being of histwo children.

Argumentsfor the Appelant

3. On the basis of his notice of gppeda and hiswritten submission, the Appellant argued
that the facts before us show that he ‘used’ the Hat as his ‘primary place of resdence’ during
1999/2000, that he had no reason not to live in the Flat during this time, and that the only thing
preventing him from doing so wasthat hisformer wife had forced him out of the Hat. On this basis
the Appellant argued that he was entitled to a home loan interest deduction referable to his 50%
ownership of the Hat during the year of assessment 1999/2000.

Decision

4, Thisisasad case and wefed sorry for the Appellant. He clearly loves hisfamily and
gpparently did everything he could to keep the family together. He regarded the Hat as both his
home and his residence, and the Sheung Shui flat as merdly temporary accommodation. On the
facts found however, the law is againgt him and there is nothing we can do to dter that.

5. To clam adeduction under section 26E(1), the Hat must not only beadwelling (it is),
but it must bethe Appdlant’ ssole or primary ‘ place of residence’, and ‘used’ by the Appellant as
such (and during 1999/2000 on both countsit was not). The cases cited by both parties indicate
that a ‘place of resdence means the place where a person normaly lives and deeps (see, for
example, BR 12/76, IRBRD, vol 1, 218, D46/87, IRBRD, val 2, 447). During 1999/2000 the
Appdlant did not live in the Flat and did not deep there. It is true that he was prevented from so
doing by hisformer wife, but on no occason did he actualy resdein or occupy the Fat (gpart from
vigting his children) and he had no accessto hisformer bedroom when physicaly present inthe Flat
with hischildren. As stated in D108/02, IRBRD, vol 18, 45, a‘place of residence’ within section
26E a least implies that the person has adegping gpartment in the dwelling or shares one. During
1999/2000 the Appellant had neither.

6. We undergtand the Appdlant’ s frudtrations concerning his domestic turmoil during
1999/2000 and we acknowledge hisdesireto livein the Hat with hisfamily. Thisleads usto recal
thewd|-known phrasethat * homeiswheretheheartis . The Appellant’ sheart was, without doubt,
a the Hat, but it is incontrovertible that he did not a any time during the relevant period live nor
reside there, did not deep there, and did not have or share any deegping apartment there. In the
event, we must conclude that the Appdlant did not * use the Hat ashis* place of resdence’ inthe
sense defined in the cases cited above. There is no authority of which we are aware (including
Frost v Feltham (1980) 55 TC 10 referred to by the Appellant) that would justify acontrary finding
for the purposes of interpreting the phrases quoted above within the context of section 26E as a
whole. We must therefore confirm the 1999/2000 assessment, which is the subject of the apped.
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7. Inlight of thisconclusion, it isgtrictly not necessary for usto decide whether, given his
lengthy resdencein hismother’ sSheung Shui flat from August 1997 to January 2000, the Flat was
his ‘primary place of resdence as mandated by section 26E(9). We note however that, in

accordance with the cases cited above, the Sheung Shui flat was his residence in 1999/2000 and
that helived and aways dept there until at least January 2000 when he bought a separate residence.
We conclude that, if the Sheung Shui flat was not his sole place of residence during the rdlevant
period, then it certainly appearsto have been his‘primary’ place of residence.

8. It only remains for us to thank the Appellant for hisfull and frank tesimony; and the
Commissoner’ srepresentative, Mr Wong Ka Cheong, for his compassionate presentation in this
case which was done with due consideration for the proper dignity of the Appellant.



