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Case No. D80/05

Salaries tax —home loan interest deduction — beneficia owner as opposed to legal (registered)
owner — sections 2 and 26E of the Inland Revenue Ordinance (‘IRO’).

Pand: Benjamin Yu SC (chairman), Clement Chan Kam Wing and Brossa Wong Yeuk Ha
Dae of hearing: 29 December 2005.
Date of decison: 28 March 2006.

The taxpayer contended that:

- His elder sster was registered as the owner of Address B (the ‘property’) as his
nominee in January 2001.

- In respect of the property, nmortgage loans had been obtained (an equitable one
from October 1999 to January 2001 from Bank D and then legd onesin January
2001 from both Bank D as wdl as Company E which was not a financid
ingtitution). He pad for the purchase money and dl ingaments and interests
payable under the various mortgages of the property.

- Inlate 2000 or early 2001, he obtained possession of the property which wasthen
left vacant for about 2 months.

- Hiswife refused to move in yet he himsdf stayed in the property for ashort while
and over weekends.

- The property was then disposed of in October 2001.

- Asthe beneficia owner of the property, he should be entitled to home loan interest
deduction under section 26E for the relevant years of assessment.

Hed:

1. Under section 26E:

1.1 The property in question must have been used by the taxpayer as his place
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of resdence; and

1.2 Homeloan interest refersto the amount of interest paid by the taxpayer to a
financid inditution; and

1.3 Ownership is concerned with legal, as opposed to beneficid ownership in
the property.

2. For the year of assessment 2000/01, the taxpayer failed to prove that he had used
the property as his residence.

3. Fortheyear of assessment 2001/02, the Board doubted whether the taxpayer (by
staying short and over weekends) did use the property as his place of resdence.
Y et, as such evidence was not chalenged; benefit of doubt would be givento the
taxpayer.

4, Company E wasnot afinancid indtitution, any mortgageinterest paidtoit could not
be regarded as ‘home |oan interest’.

5.  Thetaxpayer was not the lega owner of the property; he would not be entitled to
clam any deduction of the mortgage interest paid to Bank D under section 26E.
Appeal dismissed.
Cases referred to:
D94/01, IRBRD, val 16, 792
D108/02, IRBRD, vol 18, 45
D22/04, IRBRD, val 19, 163

Taxpayer in person.
Chan Wa Y ee and Wong Kai Cheong for the Commissoner of Inland Revenue.

Decision:
Introduction
1 Thisisan gpped by Mr A (‘the taxpayer’) againg the determination by the Deputy

Commissioner of Inland Revenue dated 16 September 2005.
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2. Theissuein thisapped iswhether the taxpayer is entitled to claim deduction for home
loan interest under section 26E of thel nland Revenue Ordinance(‘ IRO’) in respect of the years
of assessment 2000/01 and 2001/02 (‘ the relevant years of assessment’).

Thefacts

3. During each of the two relevant years of assessment, the taxpayer claimed deduction
for homeloan interest in the sum of $100,000. The property in respect of which he claimed to have
paid home loan interest is Address B (‘the property’).

4, Theregistered owner of the property isMsC. Sheisthetaxpayer’s elder sster. She
became the registered and lega owner of the property by virtue of an assignment dated 5 January
2001. According to therecord at the Land Registry, there was an equitable mortgage in favour of
Bank D in October 1999. In January 2001, she executed alegd mortgage in favour of the Bank D
and a the same time, entered into a second mortgage over the property with a company called
Company E. That second mortgage was discharged in April 2001. The Land Registry records
also disclose that she entered into an agreement to sell the property in September 2001. The sde
was completed in October 2001.

Evidence

5. The taxpayer and his Sster gave evidence before us. The taxpayer explained to the
Board that he was |ooking for aflat ashismatrimonia home after he got married in July 1999. The
taxpayer decided to buy the property, which was then under construction, but, according to him,
his wife was not favourably disposed to the purchase or the idea of living there.  The taxpayer
decided to ask his Sgter to be his nominee in the purchase.

6. It was also the taxpayer’s decison to obtain loans from Bank D and Company E
secured by the two mortgages on the property. The first loan was in the sum of $1,270,000; and
the second was in the sum of $453,900. He paid dl ingadments and interests payable under the
mortgages.

7. The taxpayer obtained possession of the property in late 2000 or early 2001. After
obtaining possession, hiswife il refused to movein the property. The property was|eft vacant for
about two months. He himslf only stayed in the property for ashort while and over weekends. He
discharged the second mortgage in April as he found the cost of borrowing on this mortgage to be
too expensive. In Augus,, the taxpayer signed a provisona agreement to sell the property, and
later completed the sde.

8. The taxpayer cdled his Sster to give evidence. She corroborated the taxpayer’s
evidence and affirmed that in 1999 she worked in a restaruant earning some $6,000. She would
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not have the means to buy the property. She confirmed she had not paid any money on the
property and only lent her name to her brother.

The arguments

9. The taxpayer’ s contention can be shortly summarised. His case is that he was the
beneficid owner of the property and therefore comes within the meaning of the term ‘owner’ as
defined in section 2 of thelRO. Asan‘owner’ who paid home loan interest, he argued that he was
entitled to deduction under section 26E during the revant years of assessment.

10. Ms Chan for the Commissioner relied on aseries of decisons of thisBoard (including
D94/01, IRBRD, val 16, 792; D108/02, IRBRD, vol 18, 45 and D22/04, IRBRD, vol 19, 163) to
the effect that the word ‘owner’ in section 26E refers to a legd owner and does not include a
beneficia owner.

11. In respect of theinterest paid to Company E, Ms Chan made afurther submission that
the evidence disclosed that that company was hot afinancia inditution within the meaning of section
2 of thelRO, so that interest paid to that company could not be regarded as* home loan interest’ as
defined in section 26E(9) of the IRO.

12. In respect of the interest paid to Bank D, Ms Chan raised two further points:

(1) Shecontended that on the evidence, the taxpayer only obtained possessionin
about January 2001, and moved in some two months later. As such, it is
doubtful whether the taxpayer could properly apply for home loan interest for
the year of assessment 2000/01;

(2) shefurther made the point that on the evidence the amount of interest paid by
to Bank D for the period from 5 January 2001 to 31 March 2001 was only
$24,695.59 and that paid for the period from 1 April 2001 to 19 October
2001 was $44,948; and not the amount of $100,000 claimed by the taxpayer
for each of the years of assessment.

Provisions of the IRO
13. It is convenient to set out the relevant provisions of the IRO.
14. Section 26E provides asfollows:
‘(1) Subjecttotheother provisionsof this section and to section 26F, where a

person pays during any year of assessment any home loan interest for the
pur pose of a home loan obtained in respect of a dwelling which is used at
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any timeinthat year of assessment by the person exclusively or partly as
his place of residence, a deduction in respect of home loan interest shall
be allowable to that person for that year of assessment.

2 @

(b)

(©

Subject to paragraphs (b) and (c) and subsection (3), a deduction
allowable to a person under subsection (1) in respect of any home
loan interst paid by the person during any year of assessment shall
be -

) (A)  wherethedwellingisused by the person exclusively as
his placeof residence during the whole of that year of
assessment, the amount of the home loan interest
paid;

or...

For the purpose of this section, where a dwelling is held by a
person otherwise than as a sole owner, the amount of the home
loan interest paid referred to in paragraph (a)(i) shall be regarded
as having been paid —

()  wherethedwelling is held by the person as a joint tenant, by
the joint tenants each in proportion to the number of the
joint tenants; or

(i)  where the dwelling is held by the person as a tenant in
common, by the tenantsin common each in proportion to his
or her share in the ownership in the dwelling.

For the purposes of paragraph (a), where a dwelling is held by a
person otherwise than as a sole owner, the relevant amount
specified in Schedule 3D referred to in paragraph a(ii) shall be
regarded as having been reduced —

()  wherethe dwelling is held by the person as a joint tenant, in
proportion to the number of the joint tenants; or

(i)  where the dwelling is held by the person as a tenant in
common, between the tenants in common each in proportion
to hisor her sharein the ownership in the dwelling.’ ...

(99 ‘home loan’ in relation to a person claiming a deduction under this
section for any year of assessment, means a loan of money whichis—
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(@ applied wholly or partly for the acquisition of a dwelling which —

()  during any period of time in that year of assessment is held
by the person as a sole owner, or as a joint tenant or tenant
in common; and

(i)  during that period of time is used by the person exclusively
or partly as his place of residence; and

(b)  secured during that period of time by a mortgage or charge over
that dwelling or any other property in Hong Kong.

15. Section 2 of the IRO is the interpretation section. It starts, as such provison dways
does, with the phrase’ unlessthe contrary otherwiserequires . Therefollowsaseries of definitions,
one of which is* owner’ , to mean:

“in respect of land or buildings or land and buildings, includes a person holding
directly from the Government, a beneficial owner, atenant for life, amortgagor, a
mortgagee in possession, a person with adverse title to land receiving rent from
buildings or other structures erected on taht land, a person who is making payments
to a co-operative society registered under the Co-operative Societies Ordinance
(Cap. 33) for the purpose of the purchase thereof, and a person who holds land or
buildings or land and buildings subject to a ground rent or other annual charge; and
includes an executor of the estate of an owner.” (itaics added)

Findings

16. Having consdered both the ord evidence as well as documentary evidence placed
before this Board, we come to the following findings:

(1) Ms C wasthe legd owner of the property from January 2001 to October
2001; but she held the property on trust for the taxpayer.

(2) The taxpayer was the person who paid for the property and al expensesin
connection with the purchase.

(3) The taxpayer was the person who provided the money for the payment of
interest on the mortgages taken out with Bank D and Company E.

(4) Interest waspaid to Bank D since October 1999 under the equitable mortgage
in favour of the Bank, and continued to be paid after January 2001 when the
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assgnment waseffected and therewas alegd chargein favour of the Bank, up
until October 2001 when the sale of the property was completed and the
mortgage in favour of the Bank was discharged. The amounts of interest paid
are asrecorded in the statements at pages 30-37 of the R1 bundle.

(5) Interest was aso paid to Company E over a period from November 2000 to
March 2001. The amounts of interest paid are as recorded in a statement at
page 24 of the R1 bundle.

(6) At the rdevant time, Company Ewas not a financial inditution within the
meaning of the IRO.

17. One of the requirements of section 26E is that the property in question must have
been used ‘as (the taxpayer’s) place of residence a some time during te relevant year of
assessment.

18. Although we accept the evidence of the taxpayer and hiswitnessto the effect that the
property was held by Ms C as a nominee for the taxpayer, and that it was he who paid for the
purchase of the property and dl the ingalment and interest payments, we are not satisfied that the
taxpayer used the property as his place of residence during the year of assessment 2000/01. We
accept Ms Chan's submission that on the evidence, he did not even move into the property until

some two months after January 2001, and the taxpayer has not proved that he had used the
property as his residence during that year of assessment.

19. Indeed, we doubt whether he did use the property as his place of residence even
during theyear of assessment 2001/02. Under section 26E(9), where a person has more than one
place of resdence, the term ‘ place of resdence’ means the person's principa place of resdence.
The evidence that the taxpayer Sayed at the property over weekends and that his wife had
persstently refused to move to the property would suggest otherwise.

20. Although we have our doubts, we are prepared not to rest our decison on thisissue.
Since this agpect of the evidence was not subject to chalenge by the Revenue, we shdl giveto the
taxpayer the benefit of the doubt and proceed on the basis that he did use the property as his
residence during the year of assessment 2001/02.

21. We accept Ms Chan's submissons that snce Company Ewas not a financid
ingtitution, any interest paid to that company could not be regarded as * home loan interest’ within
the meaning of section 26E of the IRO, and cannot be the subject of a claim for deduction.

22. Wefurther accept Ms Chan' s submission on theamount of interest. The documentary
evidence showsthat during the year of assessment 2001/02, the amount of interest paid to Bank D
was $44,948.09.
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23. On the question of whether we should gpply the definition of * owner’ in section 2 to
the phrase ‘ sole owner’ in section 26E of the IRO, we have aready noted that there has been a
number of previous decisons of the Board on thispoint. In all these decisions, the Board cameto
the conclusion that the phrase ‘ sole owner’ has a different meaning from the word ‘ owner’ under
section 2. In Case No D108/02, the Board reasoned:

‘ The definition of “ owner” in section 2 of the IRO as including a beneficial
owner is not preclusive. The word can have a different meaning where the
context requires. We are of the view that the context in which the word
“owner” isused in section 26E is such that it does not include a beneficial
owner for the following reasons:

(@)

(b)

(©

(d)

Firstly, the IRO should not be construed wider than is necessary to give
effect to its intention.

Secondly, the interests held by joint tenants and tenants in common are
legal interests and applying the gjusdem generis principlethereferenceto
a“ sole owner” ought to be construed consistently as meaning the sole
legal owner. Thisisreflected in the meaning of “ home loan” in section
26E(9) whereit is defined as a loan of money which is applied wholly or
partly for the acquisition of a dwelling which isheld by “ ... the person as
a sole owner, or asajoint tenant or tenant in common” .

Thirdly, one cannot ignoretheword “ sole” before “ owner” . If owner in
section 26E includes a beneficial owner, then the full phrase would be
construed as meaning a “ sole beneficial owner”. However, such a
construction would create the absurd situation that wher e there was only
one beneficial owner the provisions in section 26E(2)(b)(i) and (ii) and
26E(2)(c)(i) and (ii) would not apply but would apply if there were two or
more beneficial owners even though there is no mechanism for
determining how much the entitlement to deduct home loan interest
should be reduced to refl ect the extent of a person's beneficial ownership.

Fourthly, a restrictive construction of the word “ owner” allows section
26E to be applied with certainty whereas a broader construction so asto
include beneficial owners creates uncertainty both as to the application
and extent of the entitlement to deduct home loan interest.’

24, We agree with those reasons. The law draws a ditinction between lega ownership
and beneficid ownership of properties. Sometimes, a person is both the legal and beneficia owner
of aproperty. Sometimes, the legd ownership is held by one person whilst the beneficid interest



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

belongsto another. They do not dways coincide. It seemsto us that section 26E could not have
been intended to apply both to legd and beneficid ownership. As pointed out in the reasoning of
theBoardin D108/02, in acase where a property is held by two joint owners but for the benefit of
one single beneficid owner, there is no indication whether the deduction should be made on the
bads of the angle beneficial ownership, or on the bass of joint legal ownership. Further, in al

cases where there are not the same number of legd and beneficid owners, the provisonsare again
unworkableif one must have regard not only to legd ownership but to beneficid ownership. Thisis
because 26E(2)(b)(i) and (ii) and (c)(i) and (ii) ordain apportionment by referenceto the number of
joint tenants or tenants-in-common.

25. In our view, section 26E is concerned with legd, as opposed to beneficid, ownership
in properties. Thisisevident from the use of the expressons ‘held by, *joint tenants and ‘ tenants
incommon in this section. Furthermore, legd ownership is a matter of title which can easily be
acertained. Beneficid ownership, on the other hand, could involve difficult questions of fact and
law. It is rather unlikely that these provisons were intended to require the ascertainment of
beneficid ownership in every case.

26. In the present case, the taxpayer was not the legal owner of the property. That being
the case, we are of the view the taxpayer’ s chdlenge againg this Determination mugt fal. Inthe
circumstances, we would dismiss the apped and confirm the assessments.



