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The taxpayer and her husband were directors of Company C from which she received an
employment income. On 7 May 1998 the taxpayer applied to register abusiness carried onin her
name and the nature of business was described as * deding in shares and futures . The business
was said to commence on 30 July 1996 but the registration of the business was only completed on
8 May 1998.

On 22 September 1998 the taxpayer submitted her tax return — individuals for the year of
assessment 1997/98. Inthereturn, the taxpayer and her husband had e ected personal assessment.
The taxpayer declared aloss of $9,064,160 sustained from a business of dedlings in shares and
futures. A set of accounts of the clamed share dedling business for the year ended 31 October
1997 together with a proposed tax computation under personal assessment was sent with the
return for the year of assessment 1997/98. The assessor did not take into account in the
assessment the said loss and the taxpayer objected to the assessment on, inter dia, the ground that
the total income of the taxpayer and her husband should have been reduced by an amount of
$9,064,160 being the taxation loss sustained by the taxpayer in respect of her share dedling
business.

Hed:

1. Whether or not a person is carrying on a trade or business when he is deding in
sharesisamatter of fact and degree to be decided on al circumstances of the case.

2. The provison in section 5A of the Companies Ordinance hasnot in any way dtered
the gpplication of the tax principles to corporations and individuds. The
presumption that * more often than not a company carries on abusiness whereas a
private individua doesnot’ 4ill holds good.
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3. Since the law places weight on the taxpayer’ s intention according to the nature of
the property acquired, theprinciplesin Smmonsv IRC, All Best WishesLtdv CIR,
and D11/80, IRBRD are only gpplicableto acase wherethe property acquiredisa
landed property. In acase of shares, instead of looking only at the intention of the
taxpayer, we must dso consder dl the relevant facts and ask the question whether
the taxpayer was in fact carrying on a trade or business. (see Board of Review
Decison D111/97).

4, Where the question is whether an individud engaged in speculative dedings in
securities is carying on a trade, the prima facie presumption would be, as
Pennycrick J suggested in the Lewis Emanud case, that heisnot. Thisisaguiding
principle in the case of this nature.

5. “In the context of shares and securities, a person can sdl and buy shares and
securities on the stock market on many occasions without starting the business of
share or securities trading.  Private individuals would rardly be consdered as
carrying on abusiness of trading and securities unless there were other associated
activities” This propostion is supported by the Board in D42/90, IRBRD, val 5,
316.

6. In the present case, the taxpayer is a company director, engaging in business
activities unrelated to shares and securities. She has no particular expertise,
knowledge or ability in share dedlings. She purchased ‘ hot'  shares introduced by
friends and share dedlers on speculative basis, aming a alargest profit within the
shortest period of time and that she did not take hedge or other protective measures
tominimizerisks. Itisevident from thesefactsthet thetaxpayer’ sdedingsin shares
were purely speculative and without a system of operation.

Appeal dismissed.
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Chan Wa Mi for the Commissioner of Inland Revenue.

Taxpayer in person.

Decision:

The appeal

1. Thisisan gpped by Madam A (' the Taxpayer’ ) againgt the personal assessment for
the year of assessment 1997/98 raised on her. She clams that the assessment has not taken into
account of the loss of $9,064,160 sustained by her sharedeaing business.

The background facts

2. The Taxpayer and her husband, Mr B were directors of a company called Company
C.

3. On 23 May 1997, the Taxpayer submitted her tax return — individuas for the year of

assessment 1996/97 in which she declared an employment income of $170,000 derived from
Company C for the period from April 1996 to June 1996 and she did not declare she had any sole
proprietorship business.

4. On 7 May 1998, the Taxpayer applied to register a business carried on in her name
and the nature of businesswas described as* deding in sharesand futures . Thebusinesswassad
to commence on 30 July 1996, but the registration of the business was only completed on 8 May
1998.

5. By aletter dated 19 May 1998, Messes Stanley So & Co, certified public accountants
(* the Representative’ ) advised that the Taxpayer commenced a business of share and futures
dedings in July 1996. The Representatives submitted on behalf of the Taxpayer copies of the
accounts for the period from 30 July 1996 to 31 October 1996 and a proposed tax computation.
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6. On 22 September 1998, the Taxpayer submitted her tax return — individuds for the
year of assessment 1997/98. In the return, the Taxpayer and her husband had elected personal
asessment. The Taxpayer declared the following income and loss particulars:

(@& abonus of $10,000,000 from Company C,

(b) alossof $9,064,160 sustained from abusiness of dedlingsin sharesand futures.
A st of accounts of the clamed sharedealing business for the year ended 31 October 1997
together with a proposed tax computation under persona assessment was sent with the 1997/98

tax return.

7. On 20 November 1998, the assessor raised on the Taxpayer the following persona
assessment for the year of assessment 1997/98:

the Taxpayer Mr B Total
$ $ $

Sdaiesincome 10,000,000 241,956 10,241,956
Tax payable thereon 1,499,999 36,294 1,536,293
Less Sdariestax dready charged 1,499,999 4,913 1,506,912
Net tax payable under persond

assessment Nil 29,381 29,381

8. By aletter dated 25 November 1998, the Representatives objected to the assessment

on the grounds that it was excessive and that the tota income of the Taxpayer and her husband
should have been reduced by an amount of $9,064,160 being the taxation loss sustained by the
Taxpayer in repect of her sharededing businessfor the year ended 31 October 1997 asclaimed in
her tax return.

Thelaw

9. Section 42(2)(b) of the IRO providesthat in ascertaining the tax liability of anindividua
under persona assessment for ayear of assessment, there shal be deducted from the total income
of the individud the amount of the individud’ s loss or share of loss for that year of assessment
computed in accordance with Part 1V.

10. The charging section of profits tax under part 1V of the IRO is section 14(1) which
provides.

‘ Subject to the provisions of this Ordinance, profits tax shall be charged for
each year of assessment at the standard rate on every person carrying on atrade,
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profession or businessin Hong Kong in respect of hisassessable profitsarisingin
or derived fromHong Kong for that year from such trade, profession or business
(excluding profits arising from the sale of capital assets) as ascertained in
accordance with this Part.

11. Thewords‘ trade’ and ‘ busness are defined in section 2 of the IRO:

‘ “trade” includes every trade and manufacture, and every adventure and
concern in the nature of trade.’

“business’ includes agricultural undertaking, poultry and pig rearing and the
letting or sub-letting by any cor poration to any person of any premises of portion
thereof, and the sub-letting by any other person of any premisesor portion of any
premises held by himunder alease or tenancy other than fromthe Government.’

It is clear that, with the use of the word * includes , the above definitions are by no means
exhaudtive.

12. In dedling with gppeals to the Board of Review, section 68(4) of the IRO provides:

The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

In other words, it is for the Taxpayer to prove that she was carrying on a trade or business in
respect of the share transactions before she could deduct the loss sustained in that trade or business
from her total income under persond assessment.

The Taxpayer’ s case

13. The grounds of apped advanced by the Taxpayer in her notice of apped are as
follows

(1) The personal assessment for the year of assessment 1997/98 dated 20
November 1998 under the charge number of 6-1671911-98-8 is

(& Incorrect;
(b) Excessive,

(©) Not in accordance with the tax return submitted; and
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(d) Faled to take into account a loss sustained from the taxpayer’ s
sharededling business under section 42(2)(b).

(20 The gatement of facts upon which the Commissoner’ s determination has been
based is incomplete and falled to take into account the turnover anaysis
submitted as per the tax representatives letter of 13 March 1999 and the
trading activities and transactions carried on by the taxpayer during the year
concerned.

(3) TheCommissoner (i) has no power to ignore, (ii) failsto observe and (jii) has
not exercised his duty to the public under Section 14(1) of the Inland Revenue
Ordinance by presuming a person not carrying on a trade, professon or
busnessin Hong Kong.’

14. At the hearing before us, the Taxpayer appeared in person and was represented by Mr
Stanley So, a certified public accountant, of the Representatives. Mr So informed the Board that
the Taxpayer did not propose to adduce further evidence and would seek to rely on the documents
before the Board and the evidence adduced prior to the hearing but the Taxpayer was prepared to
adduce oral evidence if the circumstances so required.

15. Mr So presented this Board with awritten submission. Thefollowing isasummary of
the submission on behdf of the Taxpayer.

16. Mr So drew our attention to the relevant provisions of the Taxpayer namely, section
42(2) and section 14(1). He listed out, where available, the statutory definition, the judicid
interpretation and some dictionary meanings of the respective words * trade’ , * professon and
“business in section 14(1) of the IRO. Mr So submitted that there was afundamentd difference
between section 14(1) and the corresponding provision in the United Kingdom legidation inthat the
words ‘ a trade, professon or busness appeared in section 14(1) while the words ‘ trade,
professon, employment or vocation' in the corresponding provison and thus it was unsafe to
follow the English court authorities. He submitted that theword ‘ business in our legidation gave
ataxpayer awider scope of activities.

17. Mr So cited to us the case CIR v Bartica Investment Limited HKTC 1996 volume 4
pages 129 to 168. Thisisacase where the Commissioner of Inland Revenue required the Board
to state and sign acase for the opinion of the High Court pursuant to section 69 of the IRO. Mr So
clamed that this case established some useful legd principles as to what condtituted * the carrying
on atrade or busness and that it also gave us a better understanding of the application of the tax
principles to corporations and private individuas. He quoted to us the following passages of the
Board in the case stated to the High Court:
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* Perhgpsthe garing point isto place on record that the decison whether apersonis
carying on business or not is primarily a matter of fact. There is no useful legd
definition of business or carrying on business and previous courts have not given any
ggnificant judicid interpretation to the words or the concept. The definition in the
Inland Revenue Ordinance is merdy inclusve and of little help. Lord Atkin in a
different context said that to decide the source of a profit is a practica hard matter of
fact. The same words can be gpplied to what we must now decide. We must look at
al of the facts, decide what are the salient or important matters so that we can give a
far and proper weighting to them and then reach our decision accordingly.’

Having reached this point we then pose another question. We ask whether thereis
any digtinction to be drawvn between a company and a private individud. In other
words when we ask the question whether aperson is carrying on business, do different
rulesapply to aperson who isacompany and apersonwhoisaprivateindividua. The
representative for the Commissioner submitted that there was a difference but as a
matter of law the answer must bein the negative. The Inland Revenue Ordinance does
not draw any distinction whatsoever between a corporation and aprivateindividud for
profitstaxation matters. We do not have the concept in Hong Kong of corporate profit
tax. Our profitstax appliesto dl persons dike be they corporations or individuds.’

* Companies aswell asindividuds which carry on business usudly are quite digtinct
from those that do not. There is often a full time dedicated office with daff and
savices. There are invoices, filing systems, banking facilities with overdraft accounts
and dl of the paragphernaia which go with an active modern business operation.’

What isbeing said in al of the decided cases is that every case depends upon its
own factswhich must be carefully andlyzed. More often than not acompany carrieson
businesswhereasaprivateindividua doesnot. However that does not mean that there
isany legd presumption one way or the other.’

Except for gpplying the factors referred to in the third passage above, to the facts of this case, Mr
So did not explain to usthe significance he saw in these passages nor did he explain to us how these
passages should influence our decison in this case.

18. Mr So gpplied the factors mentioned in the third passage quoted above to the facts of
this case under appedl. He assarted that the Taxpayer was fully accessible to aroom which she
used as her place of busness thus rendering her having ‘ a full time dedicated office . The
Taxpayer engaged stock brokers including the Hong Kong Stock Exchange Limited to carry out
her ingtructions of purchases and sdles and aso managed aworking team which could offer clerica
support to her sharededing business, thushaving * staff and services . The Taxpayer had invoices
with proper ad valorum stamp duties paid in support of her purchasesand sdes. The Taxpayer had
a book-keeping system whereby supporting vouchers and books of accounts were kept by her
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Representatives on her behdf in computer. The Taxpayer used credit facilitiesto finance her share
transactions, and the Taxpayer was connected to ared time on line stock market channel and was
thus equipped with al the requisite pargpherndia of an active modern business operation.

19. Mr So emphasized that even in the absence of an office, daff, sdes, filing system or
equipment, the taxpayer in the Bartica case was held to be carrying on abusinessin Hong Kong.

20. Mr So submitted that in the Bartica case, in consdering the error of the Board, Cheung
J repeated the words of Load Diplock in America Leaf Blending Co v Director-General (1978
STC 571). Mr So quoted those words of Lord Diplock as follow:

‘... for the purpose of making profits.... any gainful useto which it putsany of its
assets prima facie amounts to the carrying on of a business.’

Perhaps, it is gppropriate for us a this juncture to point out that the full verson of Lord Diplock’ s
words should be asfollows:

‘... Inthe case of company incorporated for the purpose of making profits for
its shareholders any gainful use to which it puts any of its assets prima facie
amounts to the carrying on a business.’

We hope, the omissions of the words ‘ In the case of company incorporated” and * for its
shareholders in the verson quoted by Mr So, were not intended to mideed this Board, since the
omissions of those words, would give the primafacie inference awider concept. The presence of
the omitted words would render the prima facie inference capable of being drawn in the case of a
corporation only and of not an individud.

21. Mr So claimed that in theBartica case, even wheretherewere no trading activities save
receipts of interest payments, the taxpayer was held to be carrying on a business in Hong Kong.

22. Mr So contended that since traditional mode of business operation had been replaced
by the use of advance technology no expenditure claimed by the Taxpayer should not be taken as
no business operation by the Taxpayer.

23. Mr So also drew our attention to section 5A of the Companies Ordinance enacted on
8 January 1997 which provides that every company has the capacity and the rights, powers and
privileges of a natural person and that the purpose of the provison is to ensure that no act of a
company shdl be beyond its lega capacity, and for that reason, ultra vires and void. Mr So
submitted that thus dl tax principles should be equaly applied to corporations and private
individuas.
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24, Mr So also referred usto the earlier case of Commissioner of Inland Revenue v The
South Behar Railway Co Ltd 12 TC 657, cited in the Barticacase. In that case, the taxpayer held
aralway which was operated by another company. The taxpayer was entitled to a share in the
profitsinthe operation of therailway. Later, it relinquished the possession of therailway and it was
aranged that it should be paid an annuity in lieu of the share of profit. Thereefter, the taxpayer did
nothing but recelve and didtribute the said annuity to its shareholders. It was held by the House of
Lordsthat the taxpayer was carrying on atrade or business or undertaking of smilar character and
was therefore liable to corporation profitstax. Mr So quoted Lord Sumner as saying:

‘ (1) To ascertain the business of alimited liability company one must look at its
Memorandum and see what business that provides and whether its objects are
gl being pursued.

(2 ...itplaysitsrecurring part in every payment and receipt of gains, and there is
here, therefore, that “ repetition of acts’ which ... isimplied in “ carrying on
busness’.

(3) Busness is not confined to being busy: in many business long intervas of
inactivity occurred.’

Mr So drew inference from passage (1) above that in the case of alimited company, in order to
ascertain itsbusinessintention, onelooked at its Memorandum, and in the case of anindividud, one
looked at hisaction which, Mr So said, spoke louder than words. Mr So asserted that in this case,
the Taxpayer’ s act of buying shares with a view to disposing of them at a profit gpoke for itself.
With reference to passage (2) above, Mr So said that the Taxpayer’ s repetition of buying and
sling of shares and payment and receipt of proceedsimplied that the Taxpayer was carrying on a
business.

25. Mr So aso cited to us the Board of Review Decison D137/98 in which thefallowing
legdl principles and proposition were held:

(1) Thetaxability or otherwise of aprofit derived by aperson fromthesdleof an
ast turns on hisintention at the time of its acquidtion. If the intention was
to digpose of it at a profit, the asset was a trading asst, and the profit is
trading profit and is taxadle. If the intention was to hold it as along-term
investment, the asset was a capitdl asset, and the profit isa capitd gain and
IS not taxable. At any given time, an ass#t is @ther atrading asset or a
long-term investment; it cannot be both; it cannot be neither. (per Lord
Wilberforcein Liond Smmons Properties Ltd (in liquidation) and Othersv
IRC [1980] 53 TC 461 at 491).
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A mere statement of intention is not decision and hasto betested againgt the
circumstances. Theintention must be genuindy held, redistic andredlizable.
(per Mortimer Jin All Best WishesLtd v CIR [1992] 3 HKTC 750).

‘ Intention’ connotes an ability to carry it into effect. (D11/80, IRBRD, val
1, 374 applied).

Tradeis defined in section 2 of the Inland Revenue Ordinance (the IRO) as
induding ‘ every trade and manufacture, and every adventure and concern
in the nature of trade’ .

He submitted that IRBRD D137/98 was a case where an one-off transaction without a business
registration certificate and without the profit being reported in atax-return, was nonethelessheld as
condtituting a trade or business.

26. Mr So referred us to the stock turnover analyses for the period from 30 July 1996 to
31 October 1996, the year ended 31 October 1997 and the year ended 31 October 1998; a
monthly statement from afinancid company, Company D for the twelve months ended 31 October
1997; agtatement of October 1997 from another financial company, Company E; the accounts for
the shares and futures dealing for the year ended 31 October 1998 and the share dedling schedule
for the year ended 31 October 1998.

27. From the above submission, Mr So contended on behaf of the Taxpayer asfollows:

@D

2

©)
(4)

©)
(6)
(1)

Section 14(1) of the IRO excludes chargeability on profits from sde of
capital assts but not from sharededlings which amount to carrying on a
trade or business.

As a matter of fact, profits from dedings in shares are dways chargesble
under section 14(1) (see Dr Chang’ s 73/74 and IRBRD D20/90).

Shares are trading assets.

Shares are purchased with a view to disposing them at a profit as soon as
possible.

One of the ordinary dictionary meanings of tradeis‘ abuying and sling’ .
Repstition of buying and sdling of shares amounts to carrying on atrade.

Putting to gainful use of assets amounts to carrying on abusiness (per Lord
Diplock in America Leaf Blending).
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The Respondent’ s case

28. The Respondent presented us with the following authorities for our congderation:
(@) Commissioner of Inland Revenue v Dr Chang Liang-jen1 HKTC 971.
2 Cooper v Stubbs 10 TC 29.
3 SAt v Chamberlain 53 TC 143.
4 Board of Review Decison D20/90, IRBRD, vol 5, 164.
) Board of Review Decison D42/90, IRBRD, vol 5, 316.
(6) Board of Review Decison D57/94, IRBRD, vol 9, 335.
7 Board of Review Decison D111/97, IRBRD, val 13, 20.
(8 Board of Review Decison D42/98, IRBRD, vol 13, 280.
29. The Respondent has adso provided us with a written submission in which the lega

principles from the above authorities were detailed.

30. Applying thelegd principles from the above cases, to the factsin the present case, the
Respondent submitted that the overall impression was that the Taxpayer was not carrying on a
trade or business in shares and invited us to dismiss this appedl.

Our findings

3L The Taxpayer wasnot caled to give evidence. Thefacts stated in the determination of
the Commission of Inland Revenue dated 28 May 1999 and further facts submitted by the
Respondent in its written submisson were not disputed. From those facts and the documents
produced before this Board, the facts of this case may be summarized asfollows

(1) The Taxpayer wasemployed full time by Company C. Shewasin charge of
its shipping, bills of exchange, invoicing, placing and accepting of orders,
financia control and marketing for the year of assessment 1997/98.

2 Company C subscribed to an on-line scockmarket channel system with the
Stock Exchange of Hong Kong Limited in November 1993. The system
was indaled for the use of its cusomers and suppliers while they visited
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Company C sofficefor business. The Taxpayer did not often make use of
it. She only knew inputting codes to check update market prices and
seldom used the other functions of the system.

3 Therewere buying and selling of about atota of 60 transactionsfor the year
of assessment 1996/97 and a tota of 260 transactions for the year of
assessment 1997/98. The first saven lots of shares claimed to have been
acquired by the Taxpayer on 30 July 1996 werein fact purchased through
the Taxpayer’ s husband’ s account with Company D, one of which was
purchased on 22 March 1996. The shares were later transferred and
deposited into the Taxpayer’ s account for sale. The Taxpayer used her
husband’ s account because her account was not yet put to use.

4 Full time supporting daff was not required. The brokers handled the
Taxpayer’ s trading matters. The brokers were Company F, Bank G and
Company H.

) For the period from 30 July 1996 to 30 October 1997, the Taxpayer

purchased shares in 35 lised companies in Hong Kong involving 29
purchases and 18 sales for the period ended 31 October 1996 and 85
purchases and 88 sales for the year ended 31 October 1997.

(6) The buying of shareswasintended for sde at aquick profit. Most of them
were held for lessthan one month. The Taxpayer did not study the detailed
background of the shares and had not acquired knowledge or skill therefor.
The Taxpayer had not taken hedge or other protective measurestominimize
risks. The Taxpayer’ s intention was to make the largest profit within
shortest period of timein holding the shares.

(7) The Taxpayer amed a ‘ hot' shares a the prevalling time. They were
introduced to the Taxpayer by friends and sharededlers on speculation
basis.

(8) All transactions were financed through margin account opened with the

finance company associated with the relevant broker.

9 The Taxpayer had borrowed funds totalling of approximately $25,000,000
from her employer Company C during the period up to 30 April 1997.
Most of theworking capitalswasfinanced through short term credit facilities
from finance companies.



32.

(10)

(11)

(12)

(13)

INLAND REVENUE BOARD OF REVIEW DECISIONS

The Taxpayer opened a margin account with Company D on 5 August
1996. Thefollowing shares were deposited into the margin account:

Transaction date Description

5 August 1996 4,000 Stock 1
2,000 Stock 2
4,000 Stock 3
4,000 Stock 4
4,000 Stock 5
10,000 Stock 6

22 August 1996 200,000 Stock 7

The Taxpayer opened a cash account, a margin account and a futures
trading account with Company H, Company D and Company |
respectively, on 3 September 1997. The Taxpayer did not use the cash
account but had transactions via her margin and futures account.  All
accounts were closed on 11 June 1998.

The Representatives were responsible for the drawing up of the Taxpayer’ s
books of account in respect of her sharededling transactions. Her books
and records were kept at the Representatives  office.

The Taxpayer caried out her share transactions on her own without
assistance except those of her share brokers.

The applicable principlesin this type of case are summarized asfollows.

@

)

©)

(4)

The question of whether or not ataxpayer is carrying on atrade or business
when dedling in shares is a matter of fact and degree to be decided on dl
circumstances of the case,

Where the question iswhether an individua engaged in speculaive dedings
In Ssecuritiesis carrying on trades or not, the primafacie presumption is that
heis not.

For dedling in securities or futures, there hasto be a habitua and systematic
course of deding. Itisamatter of degree.

Though it is not essentid that a person carrying on atrade or business must
have an office and an organization, where none of these attributes exigts,
there must be other clear evidence of carrying on atrade or business.
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33. Before we gpply the above principles to the facts of this case, we have the following
commentson Mr So’ s submissons.

34. Wedo not find Mr So’ sobservation of adifference between section 14(1) of theIRO
and the corresponding provision of the UK legidation, helpful to the interpretation of the words
‘trade’ and ‘ busness . Neither do we find that the word ‘ business in section 14(1) gives a
taxpayer awider scope of activities nor that it means ‘ to cover trade, professon and everything
elsewhichisnot atrade or profession , asMr So submitted. Whether or not aperson is carrying
on atrade or busness when heisdeding in sharesis amatter of fact and degree to be decided on
al circumstances of the case.

35. Mr So attached must importance to the Bartica case from where he said to have found
some useful principles asto which condituted * the carrying on atrade or business . However, Mr
So had not referred us to those useful principles upon which the Taxpayer’ s case relies. In the
Bartica case, it was held by Cheung J that the Board was in error in thet it failled to apply the test
propounded in American Lesf Blending Co Sd Bhd v Director of Inland Revenue [1978] STC 561
to thefacts of the case when they reached the conclusion that the taxpayer was not carrying on any
busness. Theguiding principlein that caseisthat * while ultimately it is aquestion of fact whether
thetaxpayer was carrying on business, the primafacieinference for acompany incorporated for the
purpose of making profitsfor its shareholdersand putsits assetsto gainful useisthat it iscarrying on
abusness’ Cheung Jsad that the lack of understanding by Board of this principle is shown by
what the Board said at page 12, namely:

‘ Whatisbeing said in all of the decided case depends upon its own facts which
must be carefully analyzed. More often than not a company carrieson a business
whereas a private individual does not. However that does not mean that thereis
any legal presumption one way or the other.’

And a page 14, when it was said that:

‘  Having established that there is no legal difference between a private
individual and a company and having established that the mere fact of being a
company does not import into all and any activities the fact of carrying on
business, it is then necessary and possible for us to look at the facts and all the
facts of this appeal to ascertain whether or not in the present case what the
taxpayer did constituted the carrying on of business.’

We observe from the above passages that the error of the Board was that it drew no distinction
between a corporation and a private individua in deciding that the company was not carrying on a
tradeor business. IfitisMrSo’ sassartionthat “ putting to gainful use of assetsamountsto carrying
on abusiness (per Lord Diplock in American Ledf Blending)' , hisassertion in thisregard mugt fail.
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36. Mr So found support from the Bartica case in that he asserted that even in the absence
of those rdevant factors, such as office, $&ff, filling system, or equipmentsand wheretherewere no
trading activities, save receipts of interest payments, the taxpayer in that case was il regarded as
carrying on a busness in Hong Kong. However, as we observe, there were far more trading
activitiesin the Bartica case than the mere receipts of interest payments, as submitted by Mr So. It
was held by Cheung Jthat the placing of depodits and furnishing of the deposits as securities were
evidence of commercia motive and were carried out over along period between 1984 and 1989;
the holding of deposits condtituted the carrying on of abusiness; and the acquisition of shares and
the investment activities were further evidence that the taxpayer was carrying on business. Thus, it
isincorrect for Mr So to say that there were hardly any trading activitiesin the Barticacase. Inany
event, each case dependsonitsown facts. Also thefactsand argument applicableto one case may
not carry the same weight in another. Wefail to see how the Bartica case can lend support to the
present case.

37. Asto Mr So’ ssubmission on section 5A of the Companies Ordinance, we do not find
that this provison hasin any way atered the gpplication of the tax principles to corporations and
individuas. The presumption that* more often than not acompany carries on abusnesswhereasa
private individua doesnot’ ill holds good.

38. Asto Mr So’ s submission of the gpplication of the principles held in the cases of
‘Smmonsv IRC’ , * All Best WishesLtdv CIR' and‘ D11/80IRBRD’ tothe present case, Snce
the law places weight on the taxpayer’ sintention according to the nature of the property acquired,
those principles are only applicable to a case where the property acquired isalanded property. In
acase of shares, indtead of looking only at the intention of the taxpayer, we must so consider all
the relevant facts and ask the question whether the taxpayer was in fact carrying on a trade or
business. (See Board of Review Decison D111/97).

39. Having dedt with dl the essentid points under the Taxpayer’ s submissons, we now
come to the nub of this case and anayze carefully the relevant facts to ascertain whether or not the
Taxpayer wasin fact carrying on abusinessin her sharededling activities.

40. Where the question is whether an individuad engaged in speculdive dedings in
securitiesis carrying on atrade, the primafacie presumption would be, as Pennycrick J suggested
in the Lewis Emanuel case, that heisnot. Thisisaguiding principlein the case of this nature.

41. * Inthe context of shares and securities, aperson can sell and buy shares and securities
on the stock market on many occasons without starting the business of share or securities trading.
Private individuas would rarely be consdered as carrying on a business of trading and securities
unless there were other associated activities”  This propodition is supported by the Board in
D42/90, IRBRD, vol 5, 316.
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42. In the present case, the Taxpayer isacompany director, engaging in business activities
unrelated to shares and securities.  She has no particular expertise, knowledge or ability in
sharededlings. She purchased’ hot’ sharesintroduced by friends and sharededers. She admitted
that she purchased them on speculative basis, aming at alargest profit within the shortest period of
time and that she did not take hedge or other protective measures to minimizerisks. Thiswasthe
information supplied by her through her Representatives to the assessor during theinvestigation. It
is evident from these facts that the Taxpayer’ s dedings in shares were purely speculative and
without a system of operation.

43. Mr So asserted that the Taxpayer had an office and saff at her disposal and had afiling
system, overdraft facilities and al other parapherndia of a business operation. In our view, these
ae mere assations. Having an office and daff a her disposd, placing orders through
stockbrokers, having records of the transactions kept by a firm of accountants and subscribing to
an on-line stock market channel did not amount to having the necessary business attributes.

44, A business regidration certificate is not a requidte for the purpose of carrying on a
trade or business. Thefact that the Taxpayer did obtain abus ness registration certificate does not
necessarily carry weight in her favour, especialy when it was taken out amost two years after the
aleged commencement of business.

45, Notwithgtanding the extensve volume of transactions and utilization of overdraft
fecilities, we find that there was no dement of sysem or organization in the Taxpayer s
sharededings. What the Taxpayer embarked upon was s mply aspecul ative venture seeking ahigh
profit return within a short space of time.

46. Thisis a case where the Taxpayer has failed to discharge the burden of proof placed
upon her under section 68(4) of the IRO. Accordingly we confirm the assessment and dismissthe

appedl.



