INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D73/01

Salaries tax — employment — source of income — whether liable to salaries tax — sections 8(1),
8(1A), 8(1B) and 68(4) of the Inland Revenue Ordinance (‘ IRO’ ) — costs — frivolous and
vexatious and abuse of the process — section 68(9) of the IRO.

Pandl: Kenneth Kwok Hing Wai SC (chairman), William Tsui Hing Chuen and Horace Wong Ho
Ming.

Date of hearing: 20 July 2001.
Date of decison: 5 September 2001.

Thetaxpayer appeded againgt the determination of the Commissioner in repect of sdaries
tax assessment for four years of assessment on the ground that salariestax should not be charged as
he had been working in China during the said period.

The taxpayer had been paid by autopay in Hong Kong dollars by crediting his bank
account in Hong Kong. He did not dispute that he had beenin Hong Kong for 147 days, 248 days,
210 days and 262 days during the four years of assessment respectively.

Hed:

1. InCIR v So Chak Kwong, Jack, it was held that thewords* not exceeding atotd of
60 days in section 8(1B) qudify the word ‘ vidts and not the words * services
rendered’ . Thus, section 8(1B) was not applicable becausethetaxpayer’ s vists
exceeded 60 days, assuming that his trips to and from Hong Kong had been
‘vigts .

2. The taxpayer’ s dam that he rendered al the services in connection with his
employment outsde Hong Kong was regected by the Board. His clam was
inconsstent with the dates and times of his trips to and from Hong Kong during
working hours on days not asserted by him to be aleave day. The taxpayer has
neither disouted the date nor offered any or any satisfactory explanation. Further,
his cdlam was incons stent with the amounts of alowances paid to him on top of his
basc aary.
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3. Thediscretion of the Board under section 68(9) to order an unsuccessful appellant
to pay costs is not redtricted to gppedls which are obvioudy unsustainable. The
maximum sum was increased from $100 to $1,000 in 1985 and further increased to
$5,000in 1993. $5,000 representsonly asmal fraction of the costs of the Board in
disposing of an appeal. The Board was of the opinion that the gpped wasfrivolous
and vexatious and an abuse of the process. The Board deprecated the taxpayer for
putting forward and relying on adocument which could not satisfy the Board asto its
authenticity. The taxpayer was ordered to pay the sum of $3,000 as costs of the
Board.

Appeal dismissed and a cost of $3,000 char ged.
Cases referred to:

CIR v Goepfert 2 HKTC 210
CIR v So Chak Kwong, Jack 2 HKTC 174

Chan Tak Hong for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

1 This is an gpped againg the determination of the Commissioner of Inland Revenue
dated 16 March 2001 whereby:

(@ Sdaries tax assessment for the year of assessment 1993/94 under charge
number 9-2729169-94-A, dated 18 February 1998, showing net chargeable
income of $157,434 with tax payable thereon of $27,558 was reduced to net
chargeable income of $123,434 with tax payable thereon of $19,058.

(b) Sdaries tax assessment for the year of assessment 1994/95 under charge
number 32767572-95-0, dated 12 January 1999, showing net chargeable
income of $91,605 with tax payable thereon of $10,521 was confirmed.

(o) Sdaries tax assessment for the year of assessment 1995/96 under charge
number 9-3807967-96-A, dated 18 February 1998, showing net chargesble
income of $131,848 with tax payable thereon of $18,569 was confirmed.
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(d) Sdaries tax assessment for the year of assessment 1996/97 under charge
number 9-2081464-87-0, dated 1 May 1998, showing net chargeable income
of $69,369 with tax payable thereon of $6,392 was confirmed.

2. The Taxpayer appeded on the ground that sdariestax should not be charged as he had
been working in China during the four years of assessment.

3. Section 8(1), (1A) and (1B) of the IRO provides that:

‘(1) Salariestaxshall, subject to the provisions of this Ordinance, be charge for
each year of assessment on every person in respect of hisincomearisingin
or derived from Hong Kong from the following sources—

(a) any office or employment of profit ...

(1A) For the purpose of this Part, income arising in or derived fromHong Kong
from any employment —

@ ...

(b) excludesincome derived from services rendered by a person who —
(i)

(i) renders outsde Hong Kong all the services in connection with
his employment ...

(1B) Indetermining whether or not all servicesarerendered outside Hong Kong
for the purposes of subsection (1A) no account shall be taken of services
rendered in Hong Kong during visits notexceeding a total of 60 daysin the
basis period for the year of assessment.’

4, Company A was operated by Company B, a private company incorporated in Hong
Kong, both at the same business addressin Didtrict C. The Taxpayer was employed by Company
A by May 1989 a the latest and he had been paid by autopay in Hong Kong dollars by crediting his
bank account in Hong Kong.

5. In our decision, the location and source of the Taxpayer’ s employment was in Hong
Kong. His entire income from the employment is caught by the charge under section 8(1) of the
IRO, and there is no provision for apportionment, CIR v Goepfert 2 HKTC 210 at page 238.
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6. The Taxpayer did not dispute that he had been in Hong Kong for 147 days, 248 days,
210 days and 262 days during the years of assessment 1993/94, 1994/95, 1995/96 and 1996/97

respectively.

7. In CIR v_So Chak Kwong, Jack 2 HKTC 174, it was held that the words * not
exceeding a tota of 60 days' in section 8(1B) qudify the word ‘ vists and not the words
‘ servicesrendered’ . Thus, section 8(1B) is not applicable in this case because the Taxpayer’ s
‘vigts exceeded 60 days, assuming that his trips to and from Hong Kong were * vigts .

8. The Taxpayer clamed that he rendered all (emphasis added by us) the services in
connection with his employment outsde Hong Kong, and contended that his income was thus
excluded by section 8(1A). Wergect hisclam and find againgt him on this factud issue.

(& Hisdam isinconastent with the dates and times of histrips to and from Hong
Kong during working hours on days not asserted by him or by one Ms D in
Company B’ semploy to be aleave day. Thesetripswere detailed in fact (12)
of the determination and in the following table. The Taxpayer has neither
disputed the data nor offered any or any satisfactory explanation.

1993/94 1994/95 1995/96 1996/97
(Number of days) (Number of days) (Number of days) (Number of days)

Arriva before 5 p.m. 13 14 36 48
(Monday to Friday)

Departure after 10 am. 29 28 35 32
(Monday to Friday)

In Hong Kong for whole day 2 19 0 2

(Monday to Friday)

In Hong Kong for whole day 10 11 6 15
(Saturday)

Departure and arrival on same 0 0 7 10
day (between 10 am. and &

p.m.)

In Hong Kong on days 5 8 1 6

damed to have workeo
ovetime



(b)
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His dam is dso incongstent with the dates and times of his trips to and from
Hong Kong during the four years of assessment and the amounts of alowances
paidto himontop of hisbasssday. Wewill ded with thetwo most outstanding
months, December 1994 and August 1996, by way of examples. According to
the Taxpayer, 30% of hisbasic sdary would be paid to him as an dlowance for
working in Chinaand he might also be paid an overtime alowance.

0]

(i)

His basis salary for December 1994 was $13,800 and his dlowance was
$3,421.3 (24.79%). However, he had been outside Hong Kong for no
more than five days and he had & most two days when he could have
worked overtime outside Hong Kong. He could not possibly have earned
the $3,421.3 dlowance if all the services in connection with his
employment was rendered outside Hong Kong.

Depart HK Arrive HK Period outsde HK
29-11 10:00 Tue 1-12 12:56 Thu 1 day

9-12 12:40 Fri 10-12 18:48 Sat 2 days

12-12 09:52 Mon 13-1217:18 Tue 2 days

4-1 08:23 Wed

His bass sdlary for August 1996 was $15,800 and his alowance was
$8,848 (56%0). However, he had been making daily trips in and out of
Hong Kong from 3 to 30 August and the only day when he could have
worked overtime outside Hong Kong was 1 August. He could not
possibly have earned the $3,848 dlowanceif all the servicesin connection
with his employment was rendered outside Hong Kong.

Depart HK Arrive HK
31-7 08:30 Wed 2-8 14:19 Fri
3-8 07:55 Sat 3-8 13:54 Sat
4-8 08:42 Sun 4-8 11:56 Sun
5-812:02 Mon 5-8 16:44 Mon
6-808:09 Tue 6-8 16:03 Tue
7-8 08:16 Wed 7-8 15:07 Wed
8-808:28 Thu 8-816:38 Thu
9-8 08:08 Fri 9-8 15:21 Fri
10-8 08:15 Sat 10-8 15:11 Sat
11-8 08:09 Sun 11-8 13:28 Sun

12-8 08:16 Mon

12-8 16:50 Mon
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13-808:05 Tue 13-815:09 Tue
14-8 12:23 Wed 14-8 15:40 Wed
15-8 11:.53 Thu 15-8 15:46 Thu
16-8 08:18 Fri 16-8 15:47 Fri
17-808:12 Sat 17-8 13:40 Sat
18-8 08:15 Sun 18-8 12:48 Sun
19-8 14:42 Mon 19-8 16:52 Mon
20-808:05 Tue 20-8 16:56 Tue
21-8 08:03 Wed 21-8 13:49 Wed
22-807:54 Thu 22-813:56 Thu
23-808:09 Fri 23-8 18:10 Fri
24-8 08:08 Sat 24-8 13:32 Sat
25-808:10 Sun 25-8 14:34 Sun
26-8 08:13 Mon 26-8 17:00 Mon
27-808:21 Tue 27-816:17 Tue
28-8 07:54 Wed 28-8 16:44 Wed
29-8 08:20 Thu 29-8 16:45 Thu
30-8 08:13 Fri 30-8 16:54 Fri
2-912:57 Mon

(©0 The Taxpayer did not impress us as a credible witness and were regject his
teimony.

9. The Taxpayer produced what purported to be an employment contract dated 1 May
1989 sgned by him and one Ms D purportedly on behaf of Company B (at pages 72 to 73 of
bundle B1). In our decison, we are not satisfied as to the authenticity of this document and we
attach no weight to it.

(&  According to this document, the Taxpayer was to be employed as * foreman
despite the fact that in Company B' semployer’ sreturn for the year ended 31
March 1994, the Taxpayer was ill sad to be employed as an dectrica
technician.

(b)  Accordingto clause4 of thisdocument, the Taxpayer wasto work in China. On
the Taxpayer’ s own tesimony, it was not until 1991 that he began to be
dationed in China
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(c) Clause 14 of this document referred to the company’ s provident fund despite
the fact that Company B did not apply for approva of a provident fund until 4
April 1990.

(d)  Thisdocument was purportedly sgned by one Ms D, purportedly as Company
B’ s manager. According to Company B s employer’ s return for the years
ended 31 March 1989 to 31 March 1992, Ms D was employed as an accounts
clerk. InCompany B’ semployer’ sreturn for the year ended 31 March 1993,
Ms D reported that she was employed as* Adm Officer’ .

(e In his notice of apped dated 9 April 2001, the Taxpayer clamed that this
document was signed because Company B started the provident fund plan in
November 1989. In histestimony, the Taxpayer clamed that thisdocument was
signed between one and two years after 1989. The Taxpayer could not offer
any explanation why gtarting the provident fund necessitated the change.

(f)  The Taxpayer clamed in his testimony that this document came into existence
because the company changed to alimited company. Thisclamisdemonstrably
untrue because the employment contract dated 1 September 1989 (at page 16
of bundle B1 which the Taxpayer admitted Sgning) was made by * Company A
(Operated By Company B)’ .

10. For the reasons given above, the Taxpayer has falled to discharge the onus under
section 68(4) of the IRO of proving that any of the assessments appedled againgt is excessve or
incorrect. We dismiss the gpped and confirm the assessments as reduced or confirmed by the
Commissorer.

11. As noted in a number of Board decisons, the discretion of the Board under section
68(9) to order an unsuccessful appellant to pay costsis not expressed to be restricted

to gppeds which are obvioudy unsustaindble. The maximum sum was increased from $100 to
$1,000in 1985 and further increased to $5,000in 1993. $5,000 representsonly asmall fraction of
the cogts of the Board in disposing of an apped.

12. We are of the opinion that this apped is frivolous and vexatious and an abuse of the
process. We deprecate the Taxpayer for putting forward and relying on adocument which we are
not satisfied asto its authenticity. Pursuant to section 68(9) of the IRO, we order the Taxpayer to
pay the sum of $3,000 as costs of the Board, which $3,000 shall be added to the tax charged and
recovered therewith.



