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Case No. D68/06

Salariestax —where source of income was |located— totdity of factstest—whether income should
be fully assessed or partly assessed on atime gpportionment basis— sections 8(1)(a), 8(1A)(a) of
the Inland Revenue Ordinance (‘IRO’)

Pand: Colin Cohen (chairman), Vincent Kwan Po Chuen and David Li KaFal.

Date of hearing: 2 November 2006.
Date of decison: 14 December 2006.

On 23 June 1994, the taxpayer entered into a contract of employment with Company A —
Country B. The contract was sgned by both parties in Country B and provided for various
employment terms. However, thetaxpayer confirmed that he never received any sdary pursuant to
that contract. On the same date, the taxpayer entered into another contract of employment with
Company A — Regiond Officer China& South East Asia, which isthe trading name of acompany
caled Company A — Group Hong Kong Limited ( Company A — Hong Kong'). The contract
provided that he would be seconded to the regiond office on various terms.

The taxpayer gpplied for an employment visa and for subsequent extensons. The
correspondence showed that the gpplications for his visa extenson was made on behdf of
Company A — Hong Kong.

By further agreements made in 1996, 1998 and 2001, the taxpayer agreed to extend his
assgnment in Hong Kong. The last two agreements were entered into by Company A — Hong
Kong. Inthesaariestax assessment for some of the years of assessment in issue, the taxpayer did
not set out with whom hewas employed whereas for other years of assessment in issue, Company
A —Hong Kong wasinserted asthe employer. Thetaxpayer had a Hong Kong bank account and
al his sdary was pad into that bank account. He was provided with accommodation in Hong
Kong.

The taxpayer clamed that hewas at al times employed by Company A — Country B and

was seconded to Hong Kong. He submitted that hisincome had al dong been derived from that
employmen.

Hed:
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1.  The correct goproach in identifying the source of income isto congder the totdity
and al factors and circumstances arising in esch particular case. The key question
one hasto ask is whereisthe locdity of the contract for payment of sdary? Inthis
respect, the locdlity of the actud payments for the employment is highly rdevant
(CIR v Goepfert; D79/97 applied).

2. Having consdered dl relevant factors, it is quite clear that the taxpayer’ s income
under gpped arose in or was derived from Hong Kong. There was no evidence to
show that the taxpayer declared his employment income to the rdlevant tax
authoritiesin Country B or paid any tax in repect of his employment incomein any
territory outsde Hong Kong. The totdity of the evidence clearly supports a
contractud relationship between the taxpayer and Company A — Hong Kong and
that his income arose in or was derived from Hong Kong from his office of
employment with Company A — Hong Kong.

3. Thereis as such no actud definition of secondment. Secondment can refer to a
temporary employment at the end of which the employee returns to his generd
appointment. However, one must look at the circumstances of each particular case.
Here, itisquiteclear that in order to regulate thetaxpayer’ s presencein Hong Kong,
he had entered into aseries of separate agreementswith Company A — Hong Kong.

4.  All remuneration of the taxpayer’ s sdary and bonuses was paid by Company A —
Hong Kongin Hong Kong dollars. Itisaso dear that housing dlowanceswere paid
in Hong Kong and that al of these were cons stent with the relevant declarations set
out in the Company A — Hong Kong' sreturnsfiled for the taxpayer. Itisaso clear
that thetaxpayer’ sduties and responsibilitieswerefor him to be based herein Hong
Kong dthough he had to travel extensvely around the region. There were clear
representationsto the IRD asto Company A — Hong Kong being the employer and
there were the representations made to the Director of Immigration advising that

Company A — Hong Kong was his employer (D79/97 applied).

Appeal dismissed.
Casesreferred to:

CIR v Goepfert 2 HKTC 210
D87/00, IRBRD, val 15, 750
D79/97, IRBRD, vol 12, 461
D55/91, IRBRD, val 6, 424

D37/03, IRBRD, vol 18, 500
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Fiona Chan Counsd ingtructed by Messrs Cheung, Fung & Hui, Salicitors, for the taxpayer.
La Wing Man and Chan Wai Y ee for the Commissioner of Inland Revenue.

Decision:
Introduction
1 Thisis an apped by the Taxpayer in respect of a determination by the Deputy

Commissioner of Inland Revenue dated 28 April 2006 in respect of a series of additiona saaries
tax assessments for the years 1995/96 to 2000/01 and salaries tax assessment for the year
2001/02 inclusive. The Taxpayer lodged a notice of apped dated 26 May 2006.

2. The issue for us to determine is whether the Taxpayer’ s employment income shoud
be fully assessed under section 8(1)(a) of the Inland Revenue Ordinance (‘IRO’) or partly assessed
on atime gpportionment bas's under section 8(1A)(a) of the IRO.

3. The principd submission on behdf of the Taxpayer was that hisincome has dl dong
been derived from his employment with acompany known as Company A — Country B. In short,
the submission put forward to us was that the Taxpayer had been employed by Company A —
Country B and there was in turn a secondment to Hong Kong to work oversess as a Regiond
Client Support Manager for the Regiond Office.

4, Section 8 of the IRO provides asfollows:

‘(1) Salaries tax shall, subject to the provisions of this Ordinance, be
charged for each year of assessment on every person in respect of his
income arising in or derived from Hong Kong from the following
Sources —

(@) any office or employment of profit; ...

(1A) For the purposes of this Part, income arising in or derived from Hong
Kong from any employment —

(@) includes, without in any way limiting the meaning of the expression
and subject to paragraph (b), all income derived from services
rendered in Hong Kong including leave pay attributes to such
services, ...



5.
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Theleading case of CIR v Goepfert 2 HKTC 210 at 238 clearly sets out the various

principles applicable in respect of this matter. Macdougal J sated asfollows:

6.

‘If during a year of assessment a person’ sincome falls within the basic charge
to salaries tax under section 8(1), his entire salary is subject to salaries tax
wherever his services may have been rendered, subject only to the so called “ 60
days rule’ that operates when the taxpayer can claim relief by way of
exemption under section 8(1A)(b) as read with section 8(1B). Thus, once
income is caught by section 8(1) thereis no provision for apportionment. .....

On the other hand, if a person, whose income does not fall within the basic
charge to salaries tax under section 8(1), derives income from employment in
respect of which he rendered services in Hong Kong, only that income derived
from the services he actually rendered in Hong Kong is chargeable to salaries
tax. Again, thisissubject to the“ 60 daysrule’ .’

Macdougdl Jaso sets out the correct gpproach in identifying the source of income.

He stated at page 237 asfollows.

7.

‘Specifically, it isnecessary to look for the place wheretheincomereally comes
to the employee, that isto say, where the source of income, the employment, is
located. As Sr Wilfrid Greene said, regard must first be had to the contract of
employment.

This does not mean that the Commissioner may not look behind the
appearances to discover thereality. The Commissioner is not bound to accept
as conclusive, any claim made by an employeein this connexion. Heisentitled
to scrutinise all evidence, documentary or otherwise, that is relevant to this
matter. ...

There can be no doubt therefore that in deciding the crucial issue, the
Commissioner may need to look further than the external or superficial
features of the employment. Appearances may be deceptive. He may need to
examine other factors that point to the real locus of the source of income, the
employment.

It occursto methat sometimes when referenceis madeto the so called “ totality
of facts’ test it may be that what is meant isthis very process.’

We have dso considered the Board of Review Decisions D87/00, IRBRD, val 15,

750, D79/97, IRBRD, val 12, 461, D55/91, IRBRD, vol 6, 424 and D37/03, IRBRD, vol 18,

500.
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8. From these authorities and decisions, it is quite clear that the correct approach in
identifying the source of income was to condgder the totdity and dl factors and circumstances
arisng in each particular case. In particular, this was endorsed by the Goepfert decison. In
D79/97, the Board stated at page 465 that:

‘It follows that the key question we have to ask ourselves is: where is the
locality of the contract for payment of salary? Inthisrespect, thelocality of the
actual payments for the employment is highly relevant.’

9. We also refer to section 68(4) of the IRO which provides asfollows

‘The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

Hence, it is up to the Taxpayer to discharge the burden of proof in respect of this matter.

Evidence

10. The Taxpayer gave evidence before us and provided us with detals of his
employment.

11. He was employed by Company A — Country B and drew our atention to an

agreement dated 23 June 1994. This agreement was signed by both partiesin Country B. The
varioustermsand conditionswere set out in this agreement and in particular, we note the following:

(@ Clause?2datedthat'Y our basic sdary will be $87750 [in Country B's currency]
per annum, which will be paid in 13 equa monthly instalments, two at Chinese
New Year. .

(b) Oncrossexamination, he accepted and confirmed that he never did receive any
sdary pursuant to this agreement.

(¢ Clause 6 dedt with his employment provident fund and dtated that ‘In
accordance with thelaws of [Country B], you will beenrdlledin [Company A —
Country B’s] corporate provident fund, which provides for a company
contribution of 12% of your sdary. Full detals of EPF arrangements will be
provided to you separately.’

(d) Itisasonoted that under clause 8, the agreement can be capable of termination
by three months  notice in writing by either party.
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12. However, there was a further contract of employment and this was between the
Taxpayer and Company A — Regiond Office: China& South East Ada. Thiswas aso dated 23
June 1994. This particular entity isthe trading name of the company that was formdly known as
Company C and now known as Company A — Group Hong Kong Limited (' Company A — Hong
Kong'). However, the letter was sent by facsmile transmisson from Hong Kong to the Taxpayer
by Mr D andinturn, thiswas sent back to Hong Kong signed and accepted by the Taxpayer on the
1 July 1994. This agreement was a confirmation of an offer of employment whereby he wasto be
seconded to the regiond office on various terms and conditions. His salary was in the sum of
HK$500,000 payable by twelve equa monthly instalments. It was for aminimum of a two-year
period and may be extended by mutual agreement. The agreement aso provided that he would
continue to be subject to theCountry B's employment provident fund regulations and would make
the relevant contributions at abasic annua notiona saary of $87,750[in Country B’ scurrency] per
annum upon taking up his secondment and Clause 8 aso provided:

“Youwill bepadwhally in Hong Kong and will be subject to locd taxation and other
datutory deductionsin force. You will be responsible for any dealings with the tax
authorities in respect of your income.  You will be persondly responsble for your
lidbilities’

There was dso anotice period of three months. 1t is of interest to note that this was again a short
form agreement.

13. The Taxpayer dso drew our attention to hisimmigration satus. Heinitidly applied for
and was granted an employment gtatus visa that enabled him to remain in Hong Kong on an
employment visafrom 25 July 1994. Thiswasfor an initid period of one year. Theredfter, there
was a series of gpplications to extend his stay in Hong Kong. However, what is clear is that the
relevant correspondence clearly showsthat the gpplicationsfor extending hiswork visawere made
on behdf of Company A —Hong Kong. In particular, there was aletter dated 7 April 2003 from
the Chief Financid Officer of Company A — Hong Kong which stated that the Taxpayer had been
in employment with Company A — Hong Kong since 1 July 1994.

14. On 17 April 1996, the Taxpayer was promoted to Regiond IT Manager, his sdary
wasincreased from HK$550,000 to HK$710,000 per annum with hisnext salary review on 1 July
1997. By afurther agreement dated 8 August 1997, the Taxpayer was advised of the intention to
extend hisassgnment in Hong Kong for afurther two-year period and any further extensonswoud
be confirmed on or around 30 June 1999. Again, his sdlary was increased from HK$710,000 to
HK$766,800 per annum.

15. On 25 March 1998, there was aletter from Company A — Asia, Company A — Ada
was the business name for Company A — Hong Kong. Thiswas adetailed |etter which sets out the
Taxpayer’ s terms and conditions of employment. He would be employed on assgnment from
Company A —Country B and it wasfor afurther term of three yearsfrom 1 April 1998. However,
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thisagreement could be terminated any time by ether party giving not lessthan Sx months noticein
writing. Detailed housing benefitswere st out in this letter dong with further provisonsin respect
of penson, medicd insurance, relocation and airfares. The provisons with regard to termination
were set out at some length and his employment could be terminated for cause. There was dso
post-termination and restrictive covenant obligations imposed upon the Taxpayer. The Taxpayer
confirmed his agreement on 4 May 1998.

16. On 5 March 2001, there was a further letter from Company A — Ada to further
extend the terms of employment for afurther three yearsfrom 1 April 2001. Again, the Taxpayer
confirmed his acceptance to these terms and conditions.

17. However, the Taxpayer was adamant thet al adong he was of the view that he was
aways employed by Company A — Country B and was just seconded to Hong Kong. When he
was asked about the representations made to the Director of Immigration, he could not provide us
with an explanation.

18. His datention was aso drawn to various returns made to the Inland Revenue
Department (‘IRD’) and in particular for theyears of assessment 1995/96, 1996/97, 1997/98 and
1998/99, he did not complete with whom he was employed and | eft these particulars blank. When
asked why, he could not give any satisfactory or plausible explanaion to us. It was put to him that
if hewasof the view that he was employed by Company A — Country B, why would he not insert
that company’ s detailsin the rlevant box. He could not provide any explanation.

19. For the years of assessment 1999/2000 and 2000/01, it is quite clear that Company
A —Hong Kong was inserted as the employer. On cross-examination and on questions put to the
Taxpayer by the Board, he took the view that this again was a mistake and did not reflect the true
position. He dso indicated to usthat he did not receive any Country B sdlary nor did he pay any
Country B tax. However, hedid draw our attention to the fact that he continued to make payment
for his Employment Provident Fund in Country B (‘ Country B’sEPF’). Heindicated to usthat this
was by way of deductions from his salary herein Hong Kong.

20. We note that there was a Certificate of Exemption under the Occupationa Retirement
Schemes Ordinance (Chapter 426) which enabled the Taxpayer to continue making paymentsin
Country B and as such it had been accepted by the Mandatory Provident Fund Schemes Authority
that ance he had avdid scheme in Country B, he did not need to make contributions to the MPF
Fund herein Hong Kong. We aso accept that it was quite clear that there were deductions being
meade from his sdlary here in Hong Kong in respect of the Country B's EPF.

21. The Taxpayer so drew our attention to his various reporting lines. It seems clear
that he had to report firgt to various personsin Country E and then subsequently to Country F. He
adsoindicated that if any decison was going to be made to terminate him, then thiswould haveto be
done by those persons either in Country Eor in Country F. However, it isin our view quite clear
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that the terms of his employment provide that in the event of there being any termination, such
notices would have to be given to him by Company A — Hong Kong.

22. The Taxpayer also confirmed that he was paid herein Hong Kong. He had aHong
Kong bank account and dl of his sdlary was paid into that bank account. He also confirmed and
accepted that he was provided with accommodation and premises for him to live here in Hong
Kong and has dways resided in Hong Kong since 1 July 1994.

23. We have no difficultiesin finding thet the Taxpayer wasat al times based at Company
A —Hong Kong' soffice here but we accept that he was required to perform hisdutieson aregiona
bads which required him to travel throughout the region.

24, Wedso find that the Taxpayer’ ssdary and bonuseswere awayspaid in Hong Kong
andin Hong Kong dollarsand paid into a bank account herein Hong Kong. We aso find that the
Taxpayer was a0 provided and giving a housing dlowance to cover his various rentd payments.
We d =0 find that Company A — Hong Kong has aso continuoudly represented to the Director of
Immigration that the Taxpayer was employed by them since July 1994. We d<0o find that in the
relevant returns to the IRD, it was clearly represented that the Taxpayer was employed by

Company A — Hong Kong.

25. The Taxpayer dso cdled MissG. MissG wasaHuman Resources Adminigtrator for
Company A — Hong Kong. She confirmed that her employer was Company A — Hong Kong,
however, it was quite clear that Company A — Hong Kong dways made use of its branch name —
Company A — Ada. Her view however was that al aong in her mind the Taxpayer had been
seconded to the Hong Kong regiond office. However, she accepted that the representations made
to the Director of Immigration and to the IRD made it perfectly that the Taxpayer s employment
waswith Company A —Hong Kong. She dso confirmed that she was aware as to the fact that
there were deductions from the Taxpayer’ s Hong Kong sdary to enable payments made to the
Country B's EPF. No other evidence was cdled on behdf of the Taxpayer in respect of this
metter.

Our analysis

26. Miss Fiona Chan on behdf of the Taxpayer submitted that the Taxpayer’ s income
had al dong been derived from Company A — Country B and as such, this company will be the
ultimate principa employer and this remained unchanged a al timesirrespective of the location of
his services. However, it is quite clear that we cannot agree with such a submission.

27. Having consdered dl rdevant factors, it is quite clear that the Taxpayer’ s income
under apped arosein or wasderived from Hong Kong. In our view that Hong Kong wasthe place
where hisincome was derived from. Looking at dl of the facts before us and having regard to the
totaity of facts, it isunequivoca that thiswasthetrue pogition. Therewas no evidenceto show that
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the Taxpayer declared his employment income to the rdevant tax authoritiesin Country B or paid
any tax in respect of his employment income in any territory outside Hong Kong.

28. The totality of the evidence clearly supports a contractud relaionship between the
Taxpayer and Company A — Hong Kong and that hisincome arose in or was derived from Hong
Kong from his office of employment with Company A — Hong Kong.

29. We a s0 accept the submissions put forward by the IRD that thereis as such no actual
definition of secondment. Secondment can refer to atemporary employment at the end of which
the employee returnsto his genera gppointment. However, one must look at the circumstances of
each particular case. Here, it is quite clear that in order to regulate the Taxpayer’ s presencein
Hong Kong, he had entered into a series of separate agreements with Company A — Hong Kong.

30. We ds0o find that there is no dispute that Company A — Hong Kong had its place of
resdence here in Hong Kong and its place of businessin this jurisdiction. It is aso clear that dl
remuneration of the Taxpayer’ s sdlary and bonuses was paid by Company A — Hong Kong in
Hong Kong dollars. Itisaso clear that housing dlowanceswere paid in Hong Kong and that al of
these were consstent with the relevant declarations set out in the Company A — Hong Kong' s
returns filed for the Taxpayer. Itisaso clear that the Taxpayer’ s duties and respongbilities were
for him to be based here in Hong Kong athough as we have previoudy said he had to trave
extendvey around the region.

3L We dso rely heavily upon the fact that there were clear representationsto the IRD as
to Company A —Hong Kong being the employer. We aso rely on the representations made to the
Director of Immigration advisng that Company A — Hong Kong was his employer. Although the
Taxpayer had tried to contend that al adong his true and proper employer was Company A —
Country B, from an objective and careful review of the facts before us, this was not made out.

32. Agan, werely on D79/97 where regard must be had to how his remuneration was
paid. Here, itisquite clear that al remuneration was paid in Hong Kong and in Hong Kong dollars.
The Taxpayer tried to suggest that thiswas only paid asamatter of convenience. Again, we reject
this particular submisson.

33. Hence, we have no hesitation in coming to the conclusion having regard to the totality
of dl facts and having regard to the above findings, there is no doubt that the Taxpayer’ sincome
should befully assessed under section 8(1)(a) of the IRO. We have no hesitation in dismissing the
gpped and we confirm the rdevant determinations for the years of assessment.



