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Case No. D68/05

Salaries tax — whether gratuity or long service payment — sections 8, 9 and 68 of the Inland
Revenue Ordinance (‘' IRO’) — sections 31B, 31G, 31l, 31IA, 31R, 31V, 31Y and 31YAA of the
Employment Ordinance,

Pand: Anna Chow Suk Han (chairman), David Li Ka Fai and Daisy Tong Yeung Wai Lan

Date of hearing: 29 September 2005.
Date of decison: 10 January 2006.

By an agppointment letter dated 22 May 1997 Company B offered and the taxpayer
accepted employment for aterm of two years commencing from 15 May 1997 (the Agreement).
Theletter contained, inter dia, aterm gtating that * Costs borne by the Company, such as severance
pay and long service pay, will be deducted fromthe gratuity’ . By aletter dated 22 February 2002
(the Renewa Agreement) Company B renewed the Agreement for aterm of one year commencing
from 1 April 2002. By a letter dated 3 March 2003, Company B extended the Renewa
Agreement for one year to 31 March 2004. At the rdevant times, the terms and conditions of
employment governing the taxpayer’ s entitlement to gratuity during the extension periods remained
the same as those stipulated in the Agreement.

Upon completion of the Renewa Agreement on 31 March 2004, the taxpayer ceased
employment with Company B. As a result, Company B filed a natification in respect of the
taxpayer, showing that the taxpayer was paid during the period from 1 April 2003 to 31 March
2004, inter dia, sdlary of $1,053,120 and gratuities of $251,280 (the Sum). In response to the
Assessor’ s emquires, Company B informed the assessor that during the period of the taxpayer’ s
employment from 1 April 2003 to 31 March 2004, the taxpayer was paid anet sum of $251,280
being gratuity of $263,280 at 25% of the sdary, less $12,000 which represented the employer’ s
contributions to the MPF and that severance payment and/or long service payment had not been
paid to thetaxpayer as circumstances giving riseto severance payment and/or long service payment
did not occur.

The assessor did not accept the taxpayer’ s cdam for excluson of the Sum and raised on
the taxpayer the 2003/04 sdaries tax assessment including the Sum as taxable income. The
taxpayer objected to the assessment.
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The taxpayer’ s case was that the gratuity included the severance payment dueto himin
accordance with section 311A of the Employment Ordinance (EO) and his service with Company
B was from 15 May 1992 to 31 March 2004.

The Revenue' s casewasthat the Sum was neither along service payment nor aseverance
payment. It was a gratuity paid to the taxpayer upon completion of the service period and was
sourced from his employment and is thus taxable under sections 8(1)(a) and 9(1)(a) of the IRO.
Section 31l or 31Y of the EO, but not section 31IA or 313YAA are applicable. It was a mere
assertion on the part of the taxpayer that the gratuity included severance payment as provided
under section 311A of the EO. The Revenue contended that Company B was the agent acting on
behdf of the Hong Kong Government under the two employment contracts dated 15 May 1992
and 15 November 1994 and that the taxpayer only worked for Company B for the period from 15
May 1997 to 31 March 2004.

Hed:

1.  Both agreements dated 15 May 1992 and 15 November 1994 described that
Company B was acting as agents for the Hong Kong Government. On the other
hand, the Agreement clearly stated that the taxpayer was employed by Company
B. Thus the Board finds that the taxpayer’ s employment with Company B
commenced on 15 May 1997 and not 15 May 1992 as claimed by the taxpayer.
Consequently, if the taxpayer were entitled to a severance payment or a long
service payment under the EO from Company B he would have been entitled to
them as from 15 May 1997. If they were payable, they would have been
caculated in accordance with the provisons of section 31G and section 31V of the
EO. In the present case, since the taxpayer had worked for Company B for a
continuous period of five years, he would have been entitled to a long service
payment upon termination of his employmert with Company B. Since the Board
has no evidence asto whether or not the taxpayer wasin fact redundant, the Board
will treat the taxpayer’ s entittement under the circumstances as a long service
payment.

2. It is well settled law that the [abel to put a payment such as ‘ a gratuity’ or ‘ a
Sseverance payment’ isnot conclusve of the nature of the payment. One must look
at the terms of the contract and the character of a payment made under it in order
to determine the true nature of such payment. Having considered the Agreement
and the Renewa Agreement, the Board finds that the Sum paid to the taxpayer
upon completion of the Renewa Agreement consisted of two natures, firgtly, along
service payment and secondly agratuity equa to 25% of thetotal basic sdary less
the MPF contribution and the amount of the long service payment. The Board
takesthisview because of the condition in the Renewa Agreement whichisaterm
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agreed between the parties and it is clearly stated therein that costs such as
severance pay and long service pay will be deducted from the gratuity. Thet being
the case, when a severance payment or a long service payment is due to the
taxpayer, Company B must pay to the taxpayer firdly the severance payment or
thelong service payment and then the gratuity. Those payments cannot be reduced
by the gratuity payable to the taxpayer. On the other hand, because of the said
condition, when along service payment or a severance payment is payable to the
taxpayer, such payment must come before the payment of the gratuity. Inthe
present case, Company B made one payment to the taxpayer. It is alogica

inference that the long service payment was made prior to or smultaneoudy with
the payment of the gratuity due to the taxpayer. The Board finds that Company
B’ s obligation to make a severance payment or a long service payment to the
taxpayer cannot be affected by the view it held of the matter nor the character of

the payment can be dtered by the labd it put toit. For the foresaid reasons the
Board finds that under the terms of the Renewa Agreement Company B was
obliged to make along service payment to the taxpayer and to deduct the same
from the gratuity payable.

3. Itisadeclared policy and an established practice of the Revenue that no salaries
tax will be assessed and demanded on severance payment and long service
payments made in accordance with the EO. In the present case, the Board has
decided on the facts that section 31Y AA of the EO applies and not section 31Y
and asareault, the taxpayer is able to enjoy the tax benefit accorded to him by the
Revenue s aforesaid policy and practice.  However had it not been for the
provison that ‘ cogts borne by the company, such as severance pay and long
service pay, will be deducted from the gratuity’ which renders section 31Y not
applicable, the taxpayer would have been liable to pay sdaries tax on the part of
the gratuity equd to the amount of long service payment to which he was entitled
under thelaw. Clearly the purpose of section 31I, 31IA, section 31Y and section
31YAA isto ensure that an employer is not obliged to pay twice for the same
nature of payment. Section 311 isto compliment section 31IA and section 31Y to
compliment section 3LYAA. Surely, they are not meant to exempt tax liability on
Sseverance payments and long service payments under the law in some Stuations
and not in the others. However, asiit is, gpplication of sections 311 and 31Y
produces a different result from that of gpplication of sections 31IA and 31YAA,
for entitlement of severance payments and long service payments under the law.
No doubt, these results are not only undesirable but are dso unfair to those
taxpayers who would otherwise be able to enjoy tax exemption on the severance
payments and long service payments to which they are entitled under the law.
Thus, the Board fedls that it ought to raise the question as to whether the Revenue
should see fit to extend its aforesaid declared policy and established practice to
Stuations where section 311 and section 31Y of the EO apply.
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Appeal allowed.
Casss referred to:

D157/00, IRBRD, vol 16, 101
D51/01, IRBRD, vol 16, 451
D81/01, IRBRD, vol 16, 671
D110/03, IRBRD, val 19, 44
D10/04, IRBRD, vol 19, 116
D28/05, IRBRD, vol 20, 389

Taxpayer in person
La Wing Man and Chan Wai Y ee for the Commissoner of Inland Revenue.

Decision:

The appeal

1 Thisisan gpped by Mr A (‘the Taxpayer’) againg the salaries tax assessment for the
year of assessment 2003/04 raised on him. The Taxpayer clamsthat the sum of $251,280 paid to
him was his saverance payment and long service payment and should be exempt from sdariestax.

Thefacts

2. By an appointment |etter dated 22 May 1997 (‘ the Agreement’), Company B offered,
and the Taxpayer accepted, employment as Senior Resident Engineer for a term of two years
commencing from 15 May 1997. The letter contained, inter dia, the following terms and
conditions:

‘8.  Youwill beentitled to agratuity of 25% of basic sdary earnings payable at the
end of 2 years on completion of satisfactory service. Costs borne by the
Company, such as severance pay and long service pay, will be deducted from
the gratuity. Y ou will not be entitled to agratuity in the event of resgnation or
dismissal for unsatisfactory service’

3. (& By aletter dated 15 April 1999, Company B extended the Agreement for
another two yearsto 14 May 2001.
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(b) By aletter dated 14 May 2001, Company B extended the Agreement for a
further period to 31 March 2002.

At therdevant times, thetermsand conditions of employment governing the Taxpayer’ sentitlement
to gratuity during the extension periods remained the same as those stipulated in the Agreement.

4, By a letter dated 22 February 2002 (the Renewd Agreement’) Company B
renewed the Agreement for a term of one year commencing from 1st April 2002. The letter
contained, inter dia, the following terms and conditions:

*10. Oncompletion of satisfactory service, you will receive agratuity for the period
of serviceonthe[project C]. Thegratuity payablewill bethe sumwhich, when
added to the Company’ s contribution to MPF Scheme, equasto 25% of the
tota basic salary drawn during your service period on the [project C].

Costs borne by the Company, such as severance pay and long service pay, will
be deducted from the gratuity. 'Y ou will not be entitled to agratuity in the event
of resgnation or dismissa for unsatisfactory service’

5. By aletter dated 3 March 2003, Company B extended the Renewa Agreement for
one year to 31 March 2004.
6. Upon completion of the Renewa Agreement on 31 March 2004, the Taxpayer

ceased employment with Company B. Asaresult, Company B filed anatification in respect of the
Taxpayer, showing that the Taxpayer was paid during the period from 1 April 2003 to 31 March
2004, saary of $1,053,120, back pay, terminal awards and gratuities of $251,280 (‘theSum’) and
housing dlowance of $211,488.

7. The Taxpayer declared the same amount of income but claimed that the Sum should
be excluded from assessment on the ground that it was a severance payment and long service
payment.

8. In response to the Assessor’ s enquires, Company B informed the assessor that inter
dia, during the period of the Taxpayer’ s employment from 1 April 2003 to 31 March 2004, the
Taxpayer was paid anet sum of $251,280 being gratuity of $263,280 at 25% of the sdary, less
$12,000 which represented the employer’ s contributions to the mandatory provident fund and that
severance payment and/or long service payment had not been pad to the Taxpayer as
circumstances giving rise to severance payment and/or long service payment did not occur.

9. The assessor did not accept the Taxpayer’ sclaim for exclusion of the Sum and raised
on the Taxpayer the 2003/04 sdaries tax assessment including the Sum as taxable income. The
Taxpayer objected againg the assessment. By his determination of 30 June 2005, the Deputy
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Commissoner confirmed the assessment.  Consequently, the Taxpayer filed a notice of apped
againg the determination.

The Taxpayer’ scase
10. The Taxpayer’ s reasons for his apped are asfollows:

(&  The gratuity included the severance payment due to him in accordance with
section 31IA of the Employment Ordinance (‘the EO’). Labour Department
had provided a written clarification on a smilar case that ‘if an employee is
entitled to gratuitiesfor dl the years of servicein respect of which aseverance
payment is payable, such gratuities shall be reduced by the severance payment
pad to hin'. Item 10 of his service contract stated that costs borne by the
company, such as severance pay and long service pay will be deducted from
the gratuity.

(b) HissarvicewithCompany Bwas11” 10.5/12 yearsfrom 15 May 1992to 31
March 2004 instead of 6~ 321/365 years.

The Revenu€' scase

11. The Sum was neither a long service paymert nor a severance payment. It was a
gratuity paid to the Taxpayer upon completion of the service period and was sourced from his
employment and is thus taxable under sections 8(1)(a) and 9(1)(a) of the Inland Revenue
Ordinance. Asadvised by Company B, the Sum was caculated solely as gratuity and by reference
to 25% of the Taxpayer’ ssdary in accordance with the Renewa Agreement. Thereisno evidence
to show that Company B contempl ated anything other than to pay the Taxpayer precisely what was
due to him as gratuity under the Renewd Agreement. And Company B has unequivocaly
confirmed that no severance payment and/or long service payment was made to the Taxpayer.

12. Section 31l or 31Y of the EO, but not section 31IA or 31YAA, are gpplicableto this
case. The Taxpayer ceased to be employed by Company B on 1 April 2004. Only then he was
entitled to a saverance payment or along service payment caculated in accordance with the length
of hisservice of employment. Sincethe Taxpayer prior to that date was paid a gratuity pursuant to
hisemployment contract, the circumstances of this case come under section 311 or 31Y of the EO.
On the other hand, there is no evidence to show that the Taxpayer did receive any severance
payment or long service payment as provided by the EO out of the gratuity received by him. Thus
section 31IA or 31Y AA does not gpply. This conclusion accords with the decisions of the Board
of Review induding D151/00, IRBRD, vol 16, 101, D51/01, IRBRD, vol 16, 451, D81/01,
IRBRD, vol 16, 671, D110/03, IRBRD, vol 19, 44, D10/04, IRBRD, vol 19, 116 and D28/05,
IRBRD, vol 20, 389. Even if the Taxpayer was entitled to a severance payment or along service
payment, such payment should only come to $103,196, being caculated in accordance with the
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provisonsof section 31G or section 31V of the EO ($22,500.00 ~ 28 ° 6 321/365 years).

However, by reason of section 311 or 31Y any entitlement of the Taxpayer to aseverance payment
or a long sarvice payment under the Employment Ordinance would have been reduced to nil

because of the gratuities of $1,698,663 he received under the Agreement and the Renewa

Agreement. It should be noted that section 311 or 31Y of the EO does not deem al or any part of
agratuity to be severance payment or long service payment.

13. It isamere assertion on the part of the Taxpayer that the gratuity included severance
payment as provided under section 311A of the EO. Thereis no evidence to show that there was
any agreement between Company B and the Taxpayer on the payment of a severance payment or
along service payment as aresult of which the saverance payment or the long service payment was
deducted from the gratuity. It isvery clear from the response of Company B that Company B did
not pay any severance payment or long service payment to the Taxpayer.

14. As to the Taxpayer’ s assartion that his length of service with Company Bwas 11
10.5/12 years, Company B was the agent acting on behdf of the Hong Kong Government under
thetwo employment contractsdated 15 May 1992 and 15 November 1994. The Taxpayer were
under the employment of the Hong Kong Government from 15 May 1992 to 14 May 1997 and the
Employment Ordinance does not bind the Hong Kong Government. Even if the Taxpayer were
deemed to bethe employee of Company B asfrom 15 May 1992, since the Taxpayer had aready
received a gratuity of $399,415 during that period of service, by reason of section 311 or 31Y of
the EO, the severance payment or long service payment would have been reduced to nil.

Statutory provisions

15. Inland Revenue Ordinance

8.  Chargeof sdariestax
(1) Salariestax shall, subject to the provisions of this Ordinance, be
charged for each year of assessment on every person in respect of
his income arising in or derived from Hong Kong from the
following sources:-
(@ any office or employment of profit; and
(b) any pension.

9. Definition of income from employment

(1) Income from any office or employment includes:-
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(@ any wages, salary, leave pay, fee, commission, bonus,
gratuity, perquisite, or allowance, whether derived fromthe
employer or others......

68. Hearing and disposa of gppedsto the Board of Review

(4) The onus of proving that the assessment appealed against is
excessive or incorrect shall be on the appellant.

16. Employment Ordinance

31B. General provisions as to right to severance payment

(1) Where an employee who has been employed under a continuous
contract for a period of not less than 24 months ending with the
relevant date: -

(@) isdismissed by his employer by reason of redundancy; or
(b)

.... the employer shall be liable to pay to the employee a severance
payment calculated in accordance with section 31G.

31G. Amount of severance payment

(1) Subject to this Part, the amount of a severance payment to which
an employeeisentitled in any case shall be calculated by allowing:-

(@ inthe case of a monthly rated employee, two-thirds of his
last full month’ s wages, or two-thirds of $22,500.00 which
ever isless;, and

31l. Severance payment to be reduced by amount of gratuities and benefitsin
certain cases

If an employee becomes entitled to payment of a severance payment
under this Part and:-

(@) because of the operation of the employee' s contract of
employment, one or more gratuities based on length of service or



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

one or more relevant occupational retirement scheme benefits
have been paid to the employee; or

(b)

the severance payment is to be reduced by the total amount of all of the
gratuities and benefitsto or in respect of the employee to the extent that
they relate to the employee’ s years of service for which the severance
payment is payable.

31IA. Gratuity or benefit to be reduced by amount of severance payment in
certain cases

@ If:-

(@ because of the operation of the employee’ s contract of
employment, an empl oyee has become entitled to payment of
a gratuity based on length of service, ....

(b)

and the employee has been paid a severance payment under this
Part, thegratuity or benefit is, to the extent that it isattributableto
the same years of service asthose for which the severance payment
Is payable, to be reduced by the whole amount of the severance
payment. 31R.  General provisionsasto employee’ sright to long
service payment

31R  General provisions as to employee' sright to long service payment

(1) Where an employee who has been employed under a continuous
contract:-

(@ for not lessthan 5 years of service at the relevant date: -

()  isdismissed and hisemployer isnot liableto pay hima
severance payment by reason thereof; or

(ii)
(b)
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.... theemployer shall pay to the employee a long service payment
calculated in accordance with section 31V(1).

31V. Amount of long service payment

31Y.

(1) Subject tothis Part, the amount of along service payment payable
under section 31R(1) or 31RA(1) shall be calculated by allowing:-

(@ inthe case of monthly rated employee, two-thirds of his last
full month’ swages, or two-thirds of $22,500.00, whichever
Isless, and

Long service payment to be reduced by amount of gratuities and benefits
in certain cases

If an employee becomes entitled to payment of a long service payment
under this Part and:-

(@) because of the operation of the employee' s contract of
employment, one or more gratuities based on length of service or
one or more relevant accupational retirement scheme benefits
have been paid to the employee; or

(b)

the long service payment is to be reduced by the total amount of all of the
gratuities and benefits to or in respect of the employee to the extent that they
relate to the employee’ s years of service for which the long service payment is
payable.

3LYAA  Gratuity or benefit to be reduced by amount of long service paymentin

certain cases
@ If-
(@) because of the operation of the employee’ s contract of

employment, an empl oyee has become entitled to payment of
a gratuity based on length of service ....

(b)
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and the employee has been paid a long service payment under this Part, the
gratuity or benefit is, to the extent that it is attributable to the same years of
service asthose for which the long service payment is payable, to be reduced by
the whole of the long service payment.

Theissue
17. There are two issues to be decided by the Board:
1.  whether or not the Sum isthe Taxpayer’ s taxable income; and

2.  whether the Taxpayer’ s employment with Company B commenced on 15
May 1992 or on 15 May 1997.

Our decision

18. Before we ded with the main issue as to whether the Sum is the Taxpayer’ s taxable
income, we will first dedl with the secondary issue as to whether the Taxpayer was employed by
Company B asfrom 15 May 1992.

19. The Taxpayer contends that he had been employed by Company B since 15 May
1992 and thus he was entitled to a severance payment and along service payment for the period
from 15 May 1992 to 31 March 2004, being 11 10.5/12 years. However, the Revenue contends
that the Taxpayer only worked for Company B for the period from 15 May 1997 to 31 March
2004 being 6 321/365 years.

20. Apart from the Agreement, the extension letters of 15 April 1999 and 14 May 2001
and the Renewd Agreement, the Revenue has a so produced to us two agreements dated 15 May
1992 and 15 November 1994 respectively. Both of these agreements described that Company B
was acting as agentsfor the Government of Hong Kong. Both agreements said that the Hong Kong
Government agreed to employ the Taxpayer. On the other hand, the Agreement clearly stated that
the Taxpayer was employed by Company B. Thus, we find that the Taxpayer’ s employment with
Company B commenced on 15 May 1997 and not 15 May 1992 as claimed by the Taxpayer.

Furthermore, by his letter to the Inland Revenue Department of 12 November 1999 on his
objection to thesa ariestax assessment for year of assessment 1997/98, the Taxpayer informed the
department and directly acknowledged the fact that he was employed by Company B from
15 May 1997 and that he was employed by the Hong Kong Government prior to that
date. Hence we have no doubt that the Taxpayer’ s employment with Company B only
commenced on 15 May 1997 and not 15 May 1992. Consequently, if the Taxpayer was entitled
to a severance payment or along service payment under the EO from Company B he would have
been entitled to them as from 15 May 1997 and not 15 May 1992. If they were payable, they
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would have been caculated in accordance with the provisons of section 31G and section 31V of

the EO. Anemployee’ srightsto aseverance payment and along service payment are governed by
section 31B and section 31R of the EO. By virtue of section 31R, where an employee who has
been employed under a continuous contract for not less than five years of service is dismissed and
hisemployer isnot ligbleto pay him aseverance payment by reason thereof, the employer shdl pay
the employee along service payment caculated in accordance with section 31V(1). The effect of

this provigon is that an employer is only liable to pay an employee who has been employed under
acontinuous contract for not lessthan five years, along service payment if the employeeisnot at the
same time entitled to a severance payment for hisdismissa. In another word, the employer is not
required to pay twice the amount. Thus, in the present case, since the Taxpayer had worked for
Company B for a continuous period of five years, he would have been entitled to along service
payment upon termination of his employment with Company B. The Taxpayer clamsthat he was
infact dismissed becausethe postion held by himin Company B no longer existed after his contract
ended. For practical purposes, it matters not whether he was dismissed or not because even if he
was entitled to both along service payment and a severance payment, he would only be paid one
and the same amount under the EO. Since we have no evidence asto whether or not the Taxpayer
was in fact redundant, we will treet the Taxpayer’ s entitlement under the circumstances as along

service paymern.

21. Having disposed of the secondary issue, we now come to dedl with the main issue.

22. Itiswdl settled law that thelabel to put apayment such as‘ agratuity’ or ‘a severance
payment’ isnot conclusive of the nature of the payment. Onemust look at the terms of the contract
and the character of apayment made under it in order to determine thetrue nature of such paymen.

23. Having congdered the Agreement and the Renewa Agreement, we find that the Sum
paid to the Taxpayer upon completion of the Renewa Agreement conssted of two naturesfirgly,
along service payment and secondly agratuity equa to 25 % of thetotal basic sdary lessthe MPF
contribution and the amount of the long service payment. We take this view because of the
following condition in the Renewa Agreement:

*10. Oncompletion of satisfactory service, you will receive agratuity for the period
of serviceonthe[project C]. Thegratuity payablewill bethe sumwhich, when
added to the Company’ s contribution to MPF Scheme, equalsto 25% of the
total basic sdlary drawn during your service period on the [project C].

Costs borne by the Company, such as severance pay and long service pay, will
be deducted from the gratuity. Y ou will not be entitled to agratuity in the event
of resignation or dismissd for unsatifactory service!’

Thiscodiionisaterm agreed between the partiesand it isdearly tated therain thet codissuch s severanoce pay and
longsavicepay will bededuded fromthegratuity. ThisprovisondoesnatexanerateCompany B framitsadigaion
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tomekepaymant of ssvaancepaymat andlongsavicepaymat evenwhenagrauity ispayabdleandit dodipulates
thet suchpaymantwill bededudted fromthegratLity. Thet bangthecase whenasevarancepeymat aralongsavice
paymant isdueto the Taxpayer, Company B mud pay to the Taxpaye firdly the ssvarance paymant ar thelong
s|vicepaymatandthenthegraity. Thuspresantly nawithetanding thefadt thet Company B lebded theertirethe
S masgauity, whether inedvatatly or ahawisg the SUmmugt cons g o, firdly thelong savicepeymat towhich
the Taxpaye wasantitledand ssoondy, the gratuity equd to 252 of the sary drawn, lessthe MIPF contribuion and
theamount of long savicepaymant dueto the Taxpeye. Inlaw, thenduredf the payment cannat bedtered by the
lebd puttoit by Company B. The Revanue contadsthet if asevarance paymat or along savice paymat is
payadetothe Taxpayer, sscion 31 or ssdion 31Y of the EO shauld goply. However, weaed theview thet by
gparaion of the said condition, we nesd nat sask asggance fram the EO for deemingtion of the Taxqaye’ s
enilemats If wearewrong onthisand wenesd to sk asdgancefrom the EO, wetekethe view thet sedtion 31U
or sion31Y doesnatgoply. Secdtion 311 andsection 31Y regpadtively providethet if enamployesbecomesantitied
topaymat of asvaancepaymat or alongsavicepaymeant and becausedf theoparationof theampoye’ scontradt,
heisds entiled to agratuity, the severance paymant o thelong savice paymant isto bereduced by thegratuty. In
thepresant case, becausethesad conditionprovidesthet Company B sl bear the costsof the severance payment
ar thelong savice paymeant which Sl be dedudted fram the gratuity, those payments cannat be reduoad by the
gratuity payadletothe Taxpayer. Ontheother hend, because of the said condition, whenalong savicepaymant ar a
Svaancepayman ispeyaieto the Taxpeyer, uch paymat mus comebefarethe peymant of thegratuity. Teking
adfferat order of payment would nat be posshlebacause unlesstheamount of sverance paymeant or long sarvice
payment was caulated andlor peid, the belance of the gratLity dueto the Taxpeyer, cannat beasoatained. Inthe
presant cass Company B medeonepaymant tothe Taxpaya. Itisalogcd infarencethet thelong savicepaymant
wasmedepriar toar sSmultaneoudy withthepayment of thegratuity duetothe Taxpayer. Makingthegratuity paymeant
befarethelong savicepayment would nat beposshle: Consopently, if wenesd to sesk assgancefromthe EO, the
Taqaye' scaeedoudfdiwithinsetion31Y AA indeedof ssdion31Y o theEO. Inreeching thisview, wearewsl
avaed the contats o theldter from Company B to the Commissaner of 1 Apil 2006 when it infarmed the
Commissona thet the Taxpayer wesantitied to aseverance payment andlor along sarvice paymant in acoordance
withthe EO and thecompany hed nat mede such payment tothe Taxpayer baing thet thedraumdancesgiving riseto
uch paymeant did nat ooour and no peymart hed bean deducted from the gratuity of $251,280. In this letter,
Company B admitted thet the Taxpayer wes entitied to a ssvarance paymant andlar along savice paymatt in
accordencewiththe EO, but a thesametimeit Sated thet droumdancesgiving iseto aseverance paymat andior a
long savice paymeant did nat ooour. With regard to this gatemeant, we have evidence before us thet drcumdances
gving riseto along savice payment did ooour becausethe Taxpayer hed worked far Company B for & leedt five
yearsdthoughthereisno evidanceto show thet droumgancesgiving riseto asevarance paymeant did coour. Wefind
thet Company B’ sadligetion to meke asevarance peymat or along savice paymat to the Taxpeyer canat be
dfededby theviewithdddf themetter nor thedheradter of thepayment cenbedtered by thelabd it put toit. Wefind
thet thiscaseisddinguisheblefromtheather casssquoted by theRevanue: Inthosecases thetemandegreamant the
thecogtsdf savarance paymant and long savice peymant bomeby theemployer Sl be deduded from thegratuty,
wasehst.

24, For the aforesaid reasons we find that under the terms of the Renewa Agreement
Company B was obliged to make along service payment to the Taxpayer and to deduct the same
fromthe gratuty payable. However, snce the period of employment of the Taxpayer commenced
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on 15 May 1997, by virtue of section 31V of the EO, the amount of long service payment due to
the Taxpayer, would be $103,196 being ($22,500 © 2/3~ 6 321/365 years). Consequently, the
sdariestax assessment of the Taxpayer for the year of assessment 2003/04 should be reduced by
the same amount of $103,196.

25. It isadeclared policy and an established practice of the Revenue that no salaries tax
will be assessed and demanded on severance payments and long service payments made in

accordancewith the EO. In the present case, we have decided on thefactsthat section 31Y AA of

the EO gpplies and not section 31Y and as a reault, the Taxpayer is able to enjoy the tax benefit
accorded to him by the Revenue s aforesaid policy and practice. However, had it not been the
provison that ‘ costs borne by the company, such as severance pay and long service pay, will be
deducted from the gratuity’ which renders section 31Y not applicable, the Taxpayer would have
been lidbleto pay sdariestax onthe part of the gratuity equd to the amount of long service payment
towhich hewasentitled under thelaw. Clearly the purpose of sections 311, 311A, section 31Y and
section 31Y AA isto ensure that an employer is not obliged to pay twice for the same nature of

payment. Section 31l is to compliment section 31IA and section 31Y to compliment section
31YAA. Surdy, they are not meant to exempt tax liability on severance payments and long service
payments under the law in some Situations and not in the others. However, asit is, gpplication of

sections 311 and 31Y produces a different result from that of gpplication of sections 311A and
31YAA, for entitlement of severance payments and long service payments under the law. It

appears to us that in some cases whether sections 311 and 31Y or sections 31IA and 31YAA

should apply, will depend on the employers  treetments of the paymentsto their employees. If the
employers treat the entire payments to the employees as gratuities even if those employees are a
the same time entitled to severance payments or long service payments under the law, those
employees will then be deprived of the tax exemption granted to taxpayers under the aforesaid
declared policy. No doubt, these results are not only undesirable but are dso unfair to those
taxpayers who would otherwise be able to enjoy tax exemption on the severance payments and
long service paymentsto which they are entitled under thelaw. Thus, wefed thet we ought to raise
the question as to whether the Revenue should see fit to extend its aforesaid declared policy and
established practice to Stuations where section 311 and section 31Y of the EO apply.



