INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D63/00

Profits tax — sde of property —whether profits derived from the sae of the property assessableto
profitstax — sections 2 and 68(4) of the Inland Revenue Ordinance (* IRO’ ) — onus of proof —
intention of the taxpayer — termination of the lease by the tenant — finenad difficulty — whether the
quick saleisinconsgent with the long term investment intention.

Pand: Robert Wal Wen Nam SC (chairman), Lo La Yee Doraand Alex Lui Chun Wan.

Dates of hearing: 3 and 7 March 2000.
Date of decison: 12 October 2000.

The taxpayer purchased the subject property on 6 February 1996 subject to an existing
tenancy for aterm of two years commencing on 6 September 1995. Under the term of the lease,
the tenant was granted a right to terminate the tenancy prematurely by giving the landlord two
months' prior notice in writing. On 30 May 1996, the taxpayer sold the subject property. The
taxpayer contended that the profit derived from the sdle of the subject property should not be
subject to profits tax assessment.

The taxpayer argued that first of dl, the property was bought for long-term investment and
thereis no evidence to indicate that the property was bought for * trading purpose’ . Secondly the
subject property was sold only because of seriousfinancid difficulty and the financid difficulty was
areault of the termination of the lease by the tenant and the taxpayer’ s separation with hiswifeon
May 1996. The taxpayer further aleged that the letting of the subject property by the taxpayer
even cannot solve the financid difficulty. The taxpayer gave evidence in support of his apped.

Held:

1. Section 2 of the IRO providesthat trade includes every trade and manufacture,
and every adventure and concern in the nature of trade. Section 63(4) of the
IRO further stated that the onus of proving that the assessment appealed against
Isexcessve or incorrect shdl be on the taxpayer.

2. Trade requires an intention to trade : normdly the question to be asked is

whether thisintention existed at the time of the acquisition of the asset. It isnot
possible for an asset to be both trading stock and permanent investment at the
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same time, nor to possess an indeterminate status — neither trading stock nor
permanent asset (Smmonsv IRC [1980] 1 WLR 1196 followed).

The gtated intention of the taxpayer cannot be decisive and actua intention can
only be determined upon the whole of the evidence. It is trite to say that
intention can only be judged by consdering the whole of the surrounding
circumgances, including things said and things done. Things said a the time,
before and after, and things done at the time, before and after. Oftenitisrightly
sad that actions speak louder than words (All Bes Wishes Limited v CIR 3
HKTC 750 followed).

The Board found that the taxpayer’ s case has undergone changes as the
Revenue’ s invedtigation developed and there were incondgstencies in the
taxpayer’ stestimony. The Board found that the taxpayer purchased the subject
property on 6 February 1996 and sold it on 30 May 1996 at aprofit. Thisisan
example of what iscommonly known asaquick sdeand isinconastent with the
long term investment intention he declared he had towards the subject property
at thetimeof acquigtion. Itisfor thetaxpayer to explain away thequick sde. In
conclusion, the Board found that the taxpayer hasfailed to establish along term
investment intention towards the subject property.

Appeal dismissed.

Casss referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best WishesLimited v CIR 3HKTC 750

Fung Ka Leung for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

Natur e of appeal

1.

The Taxpayer Mr A isgppeding againg the profitstax assessment raised on himfor the

year of assessment 1996/97 and revised by the determination of the Commissioner of Inland
Revenue dated 11 June 1999. He contends that the profit derived by him from the sde of a
property located in Housing Estate B (the subject property) should not be chargeable to tax.
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Factsnot in dispute

2. The Taxpayer married Ms C on 10 May 1995. After marriage they lived in aflat in
Housing Estate D (Property 1). They divorced on 24 December 1997.

3. By a provisonal agreement dated 6 February 1996, the Taxpayer purchased the
subject property at a consideration of $5,950,000.

4. The subject property was purchased subject to an existing tenancy for aterm of two
years commencing on 6 September 1995 at a monthly renta of $27,000. Under the terms of the
tenancy, the tenant, a university in Hong Kong (University E), was granted aright to terminate the
tenancy prematurely by giving the landlord two months’ prior notice in writing.

5. On 21 March 1996 the Taxpayer took out a bank loan of $4,165,000 to finance the
purchase of the subject property. The loan and interest thereon were repayable by 240 monthly
ingtalments of $38,823.10 each. On 24 April 1996 the subject property was assigned to the
Taxpayer.

6. By a provisona agreement dated 30 May 1996 the Taxpayer sold the subject
property for $6,780,000. On 16 September 1996 the sale was completed.

7. In response to a questionnaire from the Inland Revenue Department ( IRD’ ), the
Taxpayer claimed that the subject property was purchased for letting purposes and that it was sold
because of the financid difficulty he encountered in mid-1996 and the early termination of the
tenancy. Healso stated that aprofit of $256,575 was derived from the sale of the subject property.

8. The assessor was of the opinion that the profit derived by the Taxpayer from the sdle of
the subject property should be assessable to tax and raised on him the following profits tax
assessment for the year of assessment 1996/97:

Assessable profits $256,575
9. The Taxpayer objected againgt the profits tax assessment for the year of assessment

1996/97 in the following terms:

“ ... | sold the subject property only because of financia difficulty. The property is
bought for long-term investment with lease to University E up to September 1997.
Because | was informed by University E that they would terminate the lease and |
therefore cannot afford the monthly mortgage and | therefore soldiit. Itisnothing about
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short-term property trading ...’
10. In correspondence with the assessor, the Taxpayer put forth the following dlegations.

@ Inmid-May 1996, he wasinformed by Universty E over phonethat it intended
to terminate the tenancy prematurely. University E later sent him a written
notification dated 17 July 1996.

(b) He had tried to let out the subject property through local agents in mid-May
1996 but in vain. There was no documentary evidence available.

(© Hisrdationship with Ms C deteriorated in early May 1996 that they decided to
separate. It was agreed that she would not make any contribution in meeting the
|oan instal ments (see paragraph 5 above). Asheat the sametime had to pay the
monthly loan ingaments of $40,000 in respect of the Property 1, he
encountered serious financid difficulty.

(d) Theactua date of separation with Ms C was May 1996 whilst the application
for divorce wasfiled in July 1997.

11. The Taxpayer dso supplied the following information in reation to the subject
property:

(&  Thedownpaymentswerefinanced by the Taxpayer’ sown savings, borrowings
from his parents and funds of $546,000 contributed by Ms C on 23 April 1996.

(b) Ms C had made contribution to the loan intdments. On 27 May 1996, she
paid a sum of $40,000 to the Taxpayer which was more than sufficient in
meseting three monthly instaments, net of renta income received.

(©) Thenet sde proceeds were applied asfollows:

()  topurchase aproperty in Housng Estate F (Property 2);

@)  torepay the amount dueto Ms C; and

@)  for stock investment.

12. In response to enquiries from the assessor, Univeraty E sated the following:
(@ * The subject property was a Universty E leased quarters for visting

academic. The termination of lease was initiated by the university due to



INLAND REVENUE BOARD OF REVIEW DECISIONS

aurplus’

(b) *  According to our records, theinitid discussion with the Taxpayer about the
termination of |ease was over the phone on 17 July 1996 followed by awritten
confirmation on the same day.’

The assessor has snce ascertained the following information:

(@ During the year of assessment 1996/97, the Taxpayer derived employment
income of $898,178.

(b) The Taxpayer was a shareholder of the following companies:

Company No of Dateof | Purchase| Date of Sling
shares | purchase price sale price
$ $
Company G 1 15-10-1996 1 5-11-1996| 224,500

Company H 1 15-10-1996 1 6-11-1996| 215,000

()  Company G and Company H were private companies incorporated in
Hong Kong on 17 September 1996 and 24 September 1996

respectively.

@)  In October 1996, Company G and Company H each purchased a
penthouse together with a car-parking space in the New Territories, the
downpayments of which were wholly financed by the Taxpayer by way
of interest-fee loans. Details of the transactions are asfollows:

Company Unit Dateof |Purchase| Loanfrom
purchase | price [theTaxpayer
$ $
Company G| Penthouse and |19-10-1996) 7,751,000 967,598
car-parking
space on
Matform A

Company H| Penthouse and {19-10-1996| 7,589,000| 1,002,803
car-parking
space on

Patform B
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The two loans were assigned to the new shareholders at cost upon
trandfer of the shares.

(c) The Taxpayer has dso engaged in the following property transactionsin 1997:

L ocation Date of Purchase |Dateof sale Sling
purchase price price
$ $
Duplex flat and | 18-7-1997 | 5,400,000 - -
roof of Housng
Esate |
(Property 3)
Property 2 25-2-1997 | 4,150,000 6-5-1997 5,550,000

14. The assessor notices from clause 9 of the provisiona agreement that the Taxpayer was
only liable to pay commission of $30,000 on sde of the subject property. She consders that the
profits tax assessment for the year of assessment 1996/97 should be revised asfollows:

$
Profitson sde 234,075
Add: Commisson on saeover-clamed:
$(67,800-30,000) 37,800
Revised assessable profits 271,875
Determination
15. On 11 June 1999, the Commissioner of Inland Revenue by her determination of even

date decided that the Taxpayer’ sobjection failed and that the profitstax assessment for the year of
assessment 1996/97 be revised as per paragraph 14 above. From the revised assessment the

Taxpayer now appeals.

Ground of appesl
16. The Taxpayer’ s grounds of gppeal may be summarised as follows:
16.1 The reasons which are used to support the determination are mere guessing

without logic.

16.2 Generation short-term profit from rent isnot the Taxpayer’ sobjective. The
Taxpayer conddered that the property had long-term potentia and



16.3

16.4

16.5

16.6

16.7

16.8
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therefore made such an investment.

Itisunconvincing to say that just because one sdllswithin ashort time, oneis
trading for profit. Apart from the assessor’ sguessing, thereisno evidence
to indicate that the property was bought for ‘ trading purposes .

It is a matter of common knowledge that property agencies never issue
recel pts/acknowledgements to landlords for sdlling/leasing property.

Even if the Taxpayer could let the agpartment out, he would still encounter
serious financid problems, as the following breskdown will show:

$
Income 898,178
Mortgage (Property 1) 480,000
Mortgage (subject property) 141,876
Rates/agent fee 72,000
Tax 135,000
Baance 68,000*

Only $68,000* |&ft for one year’ sliving expensss.
* $69,302 according to the Board' s caculations.

Theinitid discusson on termination of lease was with Ms J of University E
through telephone on 12 May 1996 and the Taxpayer was told that the
termination date would be 17 September 1996. The letter issued by
University E dated 17 July 1996 was only a confirmation after * Ms K’
informed the Taxpayer about the exact date of termination.

The monthly expenses was about $15,000 ($38,823 * inddment’ -
$27,000 ‘ rent’ is $11,823 + management fees and rates ($3,500) =
$15,000) for holding the flat. $40,000 was only sufficient for two to three
months’ payment. $40,000 was ‘ one shot' and was Ms C’ s find
payment as agreed. Ms C can confirm this. The Taxpayer cannot afford
reasonable standard of living if he holds two properties at the same time.
The bank statement previoudy submitted to the Board shows that the
Taxpayer dready had a negative baance at that time.

The $2,000,000 advanced to Company G and Company H came from the
sale proceeds ($2,600,000) of the subject property. Asfor Properties 2
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and 3, they were purchased after the sale of Company G and Company H
and the return of the loan money.

Hearing and testimony

17. At the hearing of this gpped, the Taxpayer appeared on hisown behdf, while Mr Fung
Kaleung, assessor, represented the Commissioner of Inland Revenue. The Taxpayer gave
evidence in support of his gppea. No other witnesses were called.

The Taxpayer’ stestimony
18. The Taxpayer’ stestimony may be summarised asfollows
In chief

18.1 He and his wife separated in May 1996. The divorce papers werefiled in
July 1997.

18.2 During May when he was arranging for autopay to receive his rent, alady
from Univergty E told him thet they aready had enough unitsfor their S&ff.
She spoke to him once on the phone and he met her once. ShewasaMsJ.
He had the impression that they were not going to rent his flat any more.
One of the reasons wasthelr staff quarters had already been completed. It
was beginning or middle of May.

18.3 They did not have aformd discusson. At that time he was busy with his
divorce so he does not have a proper record. She only informed him that
they would terminate the lease in mid-September. It was when hewas in
front of her in her office that she told him that.

184 He paid the ingtad ments together with his wife for those two properties. As
aresult of hisdivorce, he had a cash flow problem. He had to give up that
property which he intended for long-term investment because he could not
afford the ingaments without the contribution from his wife. When they
purchased the subject property, they thought it wasin agood school net.

185 She only said she would give him the one-off sum of $40,000. After this,
ghe never gave him any more money.

18.6 If he had to pay ingaments for these two properties, even though with
rentals, he would have adisposableincome of $68,000 per year for himself.
That iswhy he had to sdll this property
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In cross-examination

18.7

18.8

18.9

18.10

18.11

18.12

He firs paid the mortgage instalment to Bank L on 28 May. That wasthe
date he started paying.

[ He was referred to the first sentence in paragraph 16.6 above, and asked
whether he had any evidence that the discussion washeld on 12 May 1996.]
He scribbled it down on apiece of paper but not aproper record. He does
not have it with him now.

[ He was asked whether, on 12 May 1996, Ms Jtold him that the property
would be delivered with vacant possession to him on 17 September 1996.]
Y es, about that time.

[ Hewasreferred to the letter dated 28 September 1999 from University E to
the IRD (Doc 1) which dtated:

* According to our records, we have initiated the termination of the
lease for the property on 17 July 1996 and not 12 May 1996 ...

He was invited to comment.|

As he has said before, he disagrees. [He referred to an interna minute of
Universty E.] In that minute they said they cdled him planning to advance
the date. He disagreed so they issued him with a letter so as to be in
compliance with the terms of the contract. But he agrees before 17 July
there was never and formal discussion.

[ The minute, dated 17 July (Doc 2), reads:

* | have contacted Mr A (landlord) to make a specid request on
exemption of giving the required notice and terminate the lease @ the
earliest date.

However, he disagreed and confirmed that the earliest date we can delease
theflat is 17-9-1996." ]

When he sold the property on 30 May 1996, of course he told the
purchaser that the property was sold with an existing tenancy. He did not
mention to the purchaser that the lease would be terminated in September
1996.
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18.13

18.14

18.15

18.16

18.17

The property could be sold at a higher price if it could be delivered with
vacant possesson. He did not ask University E for written confirmation
about the termination of tenancy before he sold the subject property. Asto
why not ask for confirmation, he only wanted to sl it at that time, because
of the divorce, because he could not wait.

After he signed the contract for the purchase of the subject property on 6
February, they asked him whether hewanted to sdll. Hetold themno. The
agent asked him if the price offered was good, they would get in touch with
him and asked him if that was okay. Hesad yes. Hesad it wasup to him.
Later on, when he got in touch with him and asked him if he wanted to s,
he said yes. That ishow it came about.

He cannot recal whether the agent mentioned any price to him in February
1996. From February to April 1996 the agent contacted him to discussthe
sling price. He incessantly cdled him, gating that there was a potentia
buyer and asking him to sdll. He told the agent that when the price was
better, hewould sell. He answered that way because hedid not want to sdll.

The agent would ring once or twice aweek. [He was asked why he did not
tell the agent that he did not want to sdll the property.] Hedid tel him, but
every time a different agent cdled him. He told them if the offer was
9,000,000 then cdl him. 9,000,000 was aridiculous sum. Still they kept
cdling him.

[ He was shown a letter dated 21 October 1999 from an estate agent,
Company M, to the IRD (Doc 3) which reads:

*  Re The Subject Property

With reference to your ktter dated 19 October 1999, the required
information is shown asfollows.

(1) Mr A put up the captioned property for sade through our
company on 6 February 1996. There was no appointment letter
as we received the gppointment ingruction from Mr A to sdl the

property verbaly.’

(2) The initid asking price of the captioned propety was
$6,500,000 and was revised to $7,000,000 on 16 April 1996.
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18.18

18.19

18.20

18.21

18.22

18.23

18.24

(3 Mr A had not gppointed us as an agent to let the above
property.’

He was referred to paragraph (2) of Doc 3 and was asked whether those
two figures were provided by him to the agent.]

No. Not him. He only told them if the price was good then called him, but
they added the figure themsdves. Thefigure he told them was much higher.

In May 1996 he did try to lease out the subject property.

[ Hewas asked to comment on paragraph (3) of Doc 3 (see paragraph 18.17

above).] He cannot recall.

He did put up the property for lease in May 1996 but could not remember
through which agent.

In 1996 and 1997, gpart from the mortgage instaments he spent some
$20,000 per month, including money he needed to spend and money he
contributed towards the maintenance of his parents. Before separation, his
wife made no fixed, regular contributions to household expenses. When he
had no money, she would pay one or two indaments for him. He
contributed $3,000 to his father and $4,000 to his mother. He has four
gsters and one brother.  All working in 1996 and 1997 except one. He
contributes at the present moment on average $5,000 per month for both
parents.

He cannot recdll the exact date when because of financid difficulties he had
to sdll the subject property. It should be around mid-May when he sarted
to have problemswith hisex-wife. All dong she paid theingament. When
they purchased theflat she said she would contribute towardstheingtalment.
Shedid contribute. She did not want to put her name down. They did not
talk about thisproblem. All dong it wasin his name because the mgority of
the funding was from him. They did not say for sure how much she would
contribute, but she knew that whenever he failed to meet the payment she
would contribute. She knew that he could not afford to pay the ingtalments
for two properties.

In the middle of May he did not mention an asking price to Company M.
They proposed to him what asking price he could ask. At the time he was
quite busy and emotionaly unstable. Heonly asked themto sdl it assoon as
possible. That was after he decided to separate.
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18.25

18.26

18.27

18.28

18.29

18.30

18.31

There was an agreement to separate. His wife moved out. Upon moving
out, they then started separation. She moved out between mid-May and
end of May.

He cannot recal what was the price suggested by Company M, or whether
it was $7,000,000, or what was the initia price given by the purchaser or
whether it was equd to the sdlling price of the property. At thetime of sde,
he knew it was sold below the market price. It was not so easy to digpose
of it.

[ He was asked how mush cash he paid his ex-wife in 1997.] It should be
more than $546,000. Plus $200,000. About that. He repaid her some
money in 1996 and somein 1997, but mainly in 1997. The $40,000 should
be included.

He applied for adivorcein 1997. They had arelationship problem.

[ Hewas shown histax returnfor the year of assessment 1995/96, compl eted
23 July 1996 (Doc 4). The word * married” was written by him in the
middle of page 69. On the left-hand sSde of theword * married’  thereturn
required the Taxpayer to state whether single, married, widowed, divorced
or separated and the answer from Mr A is * married’ . On the right-hand
sde he was invited to complete the column * if maritd status has changed
during or after thisyear’ .]

[ Hewas shown histax return for the year of assessment 1996/97, completed
on 10 May 1997 (Doc 5). At page 74, he declared that his residential
addresswas at Property 1. He was shown his ex-wife’ stax return for the
year of assessment 1995/96, completed on 31 May 1996 (Doc 6). MsC
declared Property 1 as her resdentid address and wrote a telephone
number which was the telephone number of Property 1. Hewas shown Ms
C’ stax return for the year of assessment 1996/97, completed on 1 June
1997 (Doc 7). At page 81, Ms C declared Property 1 as her residential
address and aso declared the same telephone number.]

He had legd advice that they were dill married. That iswhy they put it that
way. Hecontinued to livethereand hisex-wifejust filled in the address. He
thinks she was just copying it. He does not know.

[ It was suggested to him that he did not separate from hiswifein May 1996.]
That is not true.
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18.32 [Hewasreferred to hisreply to aletter dated 21 May 1997 from the IRD
(Doc 8), wherein he stated:

*Inrespect of (the subject property) ... | sold the property becausein
mid-1996 | encountered financid difficulty. At thetime | bought the
property my only objective is for letting. That is why | bought a
property with lease. However at a later stage | was informed by
Univeraty E that they will terminate the leese.  Under those
circumstances | have no aternative but to sl the property.’

Hewasa so referred to his objection letter (see paragraph 9 abovefromthe
words ‘ Because | wasinformed' ). Hewas asked why he did not mention
the separation in this letter.]

He never thought of it. Without someone to help to contribute the scenario
is dready quite bad but, without somebody to help to contribute plus the
fact that the tenancy will not be there, then the scenario will be worse.

18.33  He agrees that the purchase and sale of the shares in the two companies
Company G and Company H are trading transactions.

Thelaw

19. Trade includes every trade and manufacture, and every adventure and concern in the
nature of trade (section 2 of the IRO).

20. The onusof proving that the assessment apped ed againgt isexcessive or incorrect shdl
be on the Taxpayer (section 68(4) of the IRO).

21. In Smmonsv IRC [1980] 1 WLR 1196, Lord Wilberforce stated at page 1199:
‘ Trade requires an intention to trade: normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was it
acquired with the intention of disposing of it at a profit, or wasit acquired as a
permanent investment? ... What | think is not possibleis for an asset to be both
trading stock and permanent investment at the same time, nor to possess an
indeterminate status — neither trading stock nor permanent asset.’

22. In All Best Wishes Limited v CIR 3 HKTC 750, Mortimer J stated at page 771:

The intention of the taxpayer, at the time of acquisition, and at the time when
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heisholding the asset is undoubtedly of very great weight. Andif theintentionis
on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvesting init, then | agree. But asit isa question of fact, no single test can
producetheanswer. Inparticular, the stated intention of the taxpayer cannot be
decisive and the actual intention can only be determined upon the whole of the
evidence. Indeed, decisions upon a person’ s intention are commonplace in the
law. It is probably the most litigated issue of all. Itistrite to say that intention
can only be judged by considering the whole of the surrounding circumstances,
including things said and things done. Things said at the time, before are after,
and things done at the time, before and after. Oftenitisrightly said that actions
speak louder than words.’

Findings and reasons
The Taxpayer’ s case

23. The Taxpayer’ s case has undergone changes as the Revenue’ s invedtigation
developed.

23.1 In hisreply dated 8 June 1997 to the questionnaire from the Revenue (see
Doc 8in paragraph 18.32 above), he clamed that the subject property was
purchased for letting purposes. To quote his own words. ‘ At the time |
bought the property my only objectiveisfor letting.” Hefurther claimed that
he had to sdll the subject property because of the early termination of the
lease to University E (see Doc 8).

23.2 In his objection | etter dated about 7 January 1998 (see paragraph 9 above),
he stated that the property was bought ‘ for long-term investment with lease
to University E up to September 1997’ . He sold the property only because
of * finandd difficulty caused by the early termination of thelease. * And|
therefore cannot afford the monthly mortgage and | therefore sl it

23.3 In his reply dated about 19 March 1998 to the Revenue’ s request for
‘ detalls of your financid difficulty which caused you to sdll the property’
the Taxpayer mentioned the deterioration of his rdationship with his wife
and their agreement to separate and that she would cease to contribute to
pay the mortgage loan (see paragraph 5 above). Further, heaso had to pay
instalments of $40,000 per month per month towards a mortgage loan on
his Property 1. ‘ | hence encountered serious financid difficulty.’

234 In his notice of appeal dated 25 June 1999, the Taxpayer Stated that * it is
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not his objective’ to generate short-term profit from rent. He made the
investment because the property had long-term potentia (see paragraph
16.2 above). Hewould il face seriousfinancid problemsevenif he could
let the property out, as the breakdown shows (see paragraph 16.5 above).
* Only $68,000 left for one year’ sliving expenses’

24, Thus, the Taxpayer’ s case a the hearing of the gpped was that he had to sdl the
subject property because of the serious financid difficulty caused by the deterioration of his
relationship with his wife, the ensuing separation and the stoppage of the wife’ s financid
contributions.

Analysis

25. In cross-examination the Taxpayer was asked why it was that he did not mention the
separation in hisletter dated 8 June 1997 to the Revenue (Doc 8) (see paragraph 23.1 above) and
his objection letter dated 7 January 1998 (see paragraph 23.2 above). He replied that he never
thought of it. In both those |etters he was gating the cause of the sdle, and in both he ascribed the
sdeto the early termination of the University E lease. We do not believe that hisfailure to mention
the separation in both letters was an accident. He says he never thought of it. That raises adoubt
in our minds as to whether the sale of the subject property had anything to do with any separation
following by financid embarrassment.

26. In the notice of gpped, the Taxpayer was a pains to point out that, even if he could
continueto let out the subject property and enjoy the rental income, that would not have solved his
serious financid problems, because that would only leave * $68,000 for one year’ s living
expenses (seeparagraph 23.4 above and also paragraph 18.6 above). Thenwhy did he namethe
early termination of the University E lease asthe cause of the sde in hisletters dated 8 June 1997
and 7 January 1998 to the Revenue (see paragraphs 23.1 and 23.2 above)? The Taxpayer has not
told uswhy hedid so, but the fact that he did so can only add to the confusion asto the true nature
of the cause of the sde.

27. According to the Taxpayer, in early May 1996 the relationship between him and his
wife had deteriorated and they agreed that they should separate and that she would not make any
contribution towards mesting the loan instaments (see paragraph 10(c) above). Upon his wife
moving out of Property 1, they started separation. She moved out between mid-May and end of
May 1996 (see paragraph 18.25 above).

28. In histax return for the year of assessment 1996/97, completed on 10 May 1997, the
Taxpayer declared that his resdential address was at Property 1. Hiswife’ s tax returns for the
year of assessment 1995/96, completed on 31 May 1996, and for the year of assessment 1996/97,
completed on 1 June 1997, both contained her declaration that Property 1 was her resdentia
address and the telephone number of Property 1 wasfilled in as her telephone number. Hisanswer
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was that he continued to live a Property 1, while* hisex-wifejud filled in the address. He thinks
shewasjust copying it. He does not know.” (see paragraph 18.30 above).

29. These tax returns show that at dl materiad times the Taxpayer and his wife lived
together. If this is true, the sory of the separation leading to serious financid difficulty and
eventualy to the sale cannot stand. That story, if it happened at al, must happen before 30 May
1996 because the subject property was sold on that day, but the parties have declared in their tax
returns that they lived together in May 1996 and before and after.

30. Ms C, a crucid witness on the whole separation issue, was not caled and no
explanation was given. The Taxpayer’ s explanation that she was just copying it is not plausble
(see paragraph 28 above). Why should she say that her resdentia address was Property 1,
thereby implying that she was living together with the Taxpayer, if the truth was that she was living
gpat from him, having moved out during the latter haf of May? Further, it isnot in dispute that the
Taxpayer agned hiswife’ stax returnimmediatey below her own signature and she did the sameto
his. Thismakes his statement that he does not know why she declared Property 1 asher residentia
address (see paragraph 28 above) particularly unconvincing.

3L The inconsstencies do not stop there. The letter from the estate agent to the Revenue
(see paragraph 18.17 and Doc 3) through whom the Taxpayer had purchased and later sold the
subject property contains some startling revelations. According to the estate agent, the Taxpayer
put up the subject property for sale through the agent on 6 February 1996, the same day he had
purchased it. Theinitid asking price was $6,500,000 and was revised to $7,000,000 on 16 April
1996. The Taxpayer did not appoint the agent to let the property.

32. (& According to the Taxpayer, after he purchased the subject property on 6
February 1996, the agent asked him if hewanted to sdll. Hesaid no. The agent
then asked if it was okay to get in touch with him if the price offered was good.
Hesadyes ‘ Hesaditwasuptohim.” (seeparagraph 18.14 above.) In our
view, there was no clear-cut refusdl to sdll, but rether avelled intention to sell at
aprofit. The statement that he said it was up to the agent was in our view an
attempt to tone down the intention to sdll at a profit.

(b) The Taxpayer sated that he could not recal whether the agent mentioned any
price to him in February 1996. From February to April 1996, the agent
discussad the sdlling price with him. He told the agent that when the price was
better, he would sdll (see paragraph 18.15 above). He did not provide the
figures of $7,000,000 and $6,500,000 to the agent. He only told them if the
price was good, then cdl him, but they added the figures themsaves (see
paragraph 18.18 above). He cannot recall whether he appointed the agent to l et
the property (see paragraph 18.20 above). It seems that the Taxpayer’ s
evidence continued to reflect an intention to sl & a profit while denying the
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detalls of the agent’ s letter. We find that the letter gives a clear, busness-like
account of the agent’ s dealings with the Taxpayer and we cannot see the agent
having any mative for tdling any untruth againg the Taxpayer. We prefer the
agent’ sletter to the Taxpayer’ s explanation.

Recapitulation

33. The Taxpayer purchased the subject property on 6 February 1996 and sold it on 30
may 1996 at a profit. This is an example of what is commonly known as a quick sdle and is
inconsgtent with the long-term-invesiment intention he declared he had towards the subject
property a thetimeof acquisition. Itisfor the Taxpayer to explain away thequick sde. Inour view,
he hasfailed to do so. To recapitulate:

331 He falled to mention the separdtion, but instead mentioned the early
termination of the University E lease, asthe cause of the sde (see paragraph
25 above) in the early stages of his correspondence with the Revenue.

33.2 Helater abandoned the early termination of the lease asthe cause of the sale
and relied on the separation and the loss of the wife’ s financia support as
the causefor the purposes of the hearing (see paragraphs 26 and 27 above).

33.3 The tax returns show thet a al materia times the wife was not living apart
from the Taxpayer but living with him at the sameresdentid address. There
was, in other words, no separation at any materia time (see paragraphs 28,
29 and 30 above).

334 The agent’ s letter, which we accept, raises the inference that, in acquiring
the subject property, the Taxpayer had an intention to sdll it at a profit (see
paragraph 31 and 32 above). And so we find.

Conclusion

34. In concluson, wefind thet the Taxpayer hasfailed to establish along-term-investment
intention towards the subject property. And we will go further and find that he acquired the
property with the intention of digposing of it at a profit. 1t follows that this gpped is dismissed and
that the revised assessment in question is hereby confirmed.



