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Case No. D62/08

Extension of time - time to lodge apped - gpped out of time - whether time to lodge apped
should be extended - sdlariestax - source of income - whether at least some sdaries were derived
from aHong Kong source- whether the 60-day rule applies- whether appellant can clam relief on
‘double taxation' - Inland Revenue Ordinance (‘IRO’) sections 8, 66 and 68(4).

Pand: Kenneth Kwok Hing Wai SC (chairman), Diana Cheung Han Chu and Y eung Eirene.

Date of hearing: 20 February 2009.
Date of decison: 30 March 2009.

The gppdlant lodged an gpped againg the determination of his sdlaries tax assessment
dated 31 July 2008 (‘the Determination’) on 22 October 2008, more than one month after the
Determination was issued. He clamed that e did not receive the Determination. He appeded
againg the Determination by claiming that his sdaries were not chargeable to sdaries tax in Hong

Kong.

Hed:

Theappdlant lodged his appedl againgt the Determination out of time as he actudly
recelved the Determination by registered post on 5 August 2008.

Therewas no reasonable cause for thegppe lant to lodge his gpped out of timeashe
was not prevented to do so by any illness or absence from Hong Kong. Thusthe
Board refused to extend time for the gppdlant to lodge his apped. (Chow Kwong
Fa (Edward) v Commissioner of Inland Revenue [2005] 4 HKLRD 687 applied)

On the merits of the appedl, the source of the gppdlant’ s sdaries was Hong Kong
by hisown admission. Headmitted that thelocation of his employment wasin Hong
Kong. He dso rendered some servicesin Hong Kong. Thus those sdlaries were
chargeable to sdaries tax. (Commissoner of Inland Revenue v Geopfert [1987]
HKLR 888 applied)

Thegppdlant could not gpply for relief againgt sdlaries tax because hewasin Hong
Kong for morethan 60 days during the period caught by the Determination. Hedso
provided no evidence to show that he paid tax in places outsde Hong Kong.
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(Commissioner of Inland Revenue v So Chak Kwong, Jack 2 HKTC 174 applied)

Application refused.
Casesreferred to:

D16/07, (2007-08) IRBRD, vol 22, 454

Chow Kwong Fai (Edward) v Commissioner of Inland Revenue [2005] 4 HKLRD 687
Commissioner of Inland Revenue v Geopfert [1987] HKLR 888

Commissioner of Inland Revenue v So Chak Kwong Jack 2 HKTC 174

Taxpayer in person.
ChanWal Linand Chan Man On for the Commissioner of Inland Revenue.

Decision:
Introduction
1 The appdlant wishesto gpped againg the Determination (‘ the Determination’) of the

Acting Deputy Commissioner of Inland Revenue (‘the Acting Deputy Commissioner’) dated 31
July 2008 whereby the sdaries tax assessment for the year of assessment 2000/01 under charge
number X-X000oxx- xx-X, dated 5 November 2001, showing net chargeable income of $1,003,451
with tax payable thereon of $160,086 was reduced to net chargeableincome of $943,451 with tax
payable thereon of $149,886.

2. He contends that his employment income from his former employer should not be
subject to salariestax.
3. Theissuesin thiscase are

(1)  Whether his gpped was out of time;

(2) If his apped was out of time, whether the Board of Review (the Board')
should exercise its discretion to extend timein this case;

(3 (@ If hisgpped wasnot out of time; or

(b) if hisapped wasout of time and the Board should extend timefor himto
appedl;
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whether his employment income was chargeable to salaries tax.

Whether the appeal isout of time

4.

Section 66 of the Inland Revenue Ordinance, Chapter 112, provides that:

‘D)

(1A)

e

©)

Any person (hereinafter referred to as the appellant) who has validly
objected to an assessment but with whom the Commissioner in
considering the objection has failed to agree may within —

(@ 1 month after the transmission to himunder section 64(4) of the
Commissoner’ s written determination together with the
reasons therefor and the statement of facts; or

(b)  such further period as the Board may allow under subsection
(1A),

either himself or by his authorized representative give notice of appeal
to the Board; but no such notice shall be entertained unlessit is given
inwriting to the clerk to the Board and is accompanied by a copy of the
Commissioner’ s written determination together with a copy of the
reasons therefor and of the statement of facts and a statement of the
grounds of appeal. (Replaced 2 of 1971 s. 42)

If the Board is satisfied that an appellant was prevented by illness or
absence fromHong Kong or other reasonable cause fromgiving notice
of appeal in accordance with subsection (1)(a), the Board may extend
for such period as it thinks fit the time within which notice of appeal
may be given under subsection (1). This subsection shall apply to an
appeal relating to any assessment in respect of which notice of
assessment is given on or after 1 April 1971 (Added 2 of 1971 s. 42.
Amended 7 of 1986 s. 12)

The appellant shall at the same time as he gives notice of appeal to the
Board serve on the Commissioner a copy of such notice and of the
statement of the grounds of appeal.

Save with the consent of the Board and on such terms as the Board
may determine, an appellant may not at the hearing of his appeal rely
on any grounds of appeal other than the grounds contained in his
statement of grounds of appeal given in accordance with subsection

@D.
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(Replaced 35 of 1965 s. 32)’

5. The Determination is dated 31 July 2008. It was sent on 31 July 2008 by registered
post to the gppd lant’ sbusinessaddress. Information from the post office showed that thisitem was
delivered on 5 August 2008.

6. Theappdlant felt ableto alegethat he had not received the Determination. Wergject
it for the following reasons.

(@ Hisdlegation, madefor thefirg time at the hearing, is contradicted by what he
aleged in his notice of apped dated 22 October 2008 that (emphasis added
but otherwise written exactly asit gandsin the origind):

‘Persondly, | have recently (August 2008) resigned from my own company in
Hong Kong ... and al my files were packed and moved into storage (together
withmy HK IRSfileandthisattached document). It was not until last week
(13" Oct), | was able to retrieve this document from searching over boxes of
filesfrom my years of work, causng amgor deay.’

(b) A copy of the Determination and the Acting Deputy Commissioner’ s covering
|etter* were |odged with the Board together with his notice of apped. Hewas
unable to explain how he could have sent a copy of the Determination to the
Board if he had never received it.

7. The 1-month time limit for gppeal commenced on 6 August 2008 and expired on 5
September 2008.

8. His notice of gppea was received by the Board on 22 October 2008. Thiswas out
of time.

9. Further, the notice of appea was not accompanied by a statement of the grounds of

apped. The grounds of apped were required before the notice of apped could take effect, see
D16/07, (2007-08) IRBRD, vol 22, 454 at paragraphs 4 — 12. It was not until 25 October 2008
that the appd lant sent an emall to the Board stating his grounds of apped.

10. For these reasons, we conclude that the gppellant was out of time and could only
appedl if we should extend time under section 66(1A).

Whether to extend time for appeal

! The covering letter informed the appellant of hisright of appeal under section66 and gave the appellant a copy
of section 66 and the contact details of the Board.
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11. The Board has jurisdictior? to extend time under section 66(1A) if it is satisfied that
the *gppellant was prevented by illness or absence from Hong Kong or other reasonable cause
from giving notice of apped in accordance with subsection (1)(a)".

12. In Chow Kwong Fa (Edward) v Commissioner of Inland Revenue [2005] 4

HKLRD 687, at paragraph 20, Woo VP (with whose judgment Cheung JA and Barma J agreed)

sad:

‘20.

In my opinion, while a liberal interpretation must be given to the word
“prevented” used in s66(1A), it should best be understood to bear the
meaning of the term “ " in the Chinese language version of the
subsection (referred to in D176/98 cited above). The term means
“unableto’. The choice of this meaning not only has the advantage of
reconciling the versions in the two languages, if any reconciliation is
needed, but also provides a less stringent test than the word “ prevent” .
On the other hand, “ unableto” imposes a higher threshold than a mere
excuse and would appear to give proper effect to therigour of time limit
Imposed by a taxation statute. Therationale for the stringent time limit
for raising tax objections and appeals was described in Case U175, 87
ATC 1007. Tang J had in the judgment under appeal cited quite
extensively fromthat case. | will thusrefer only to one short passage:

“It seems that the need for taxation revenue to flow in predictable
amounts according to projections as to cash flow have’® considered” to
be such that dispute as to the claims made by the community upon
individuals for payment of tax have been treated as quite unlike any
other classes of dispute within the community.” ’

13. At paragraph 46, Cheung JA (with whose observation Barma J agreed) added the
following observation:

‘46.

If there is a reasonable cause and because of that reason an appellant
does not file the notice of appeal within time, then he has satisfied the
requirement of section 66(1A). It isnot necessary to put a gloss on the
word “ prevent” in its interpretation. If an appellant does not file the
notice of appeal within time because of that reasonable cause, then it
must be the reasonable cause which has “ prevented” him from
complying with the time requirement.’

% See D16/07 at paragraph 55.
% Written exactly asit standsin the law report.
* Written exactly asit standsin the law report.
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14. Thereisno dlegation of any prevention by sickness.

15. On absence from Hong Kong, information from the Immigration Department showed

the following absence from Hong Kong:

Departure Arrivd Absence
Date Time Date Time No. of days’

06-08-2008 13:16:28 06-08-2008 20:29:40 1
07-08-2008 18:03:10 08-08-2008 15:55:27 2
14-08-2008 13:03:25 14-08-2008 19:45:45 1
16-08-2008 15:13:40 17-08-2008 07:06:16 2
19-08-2008 18:21:22 20-08-2008 09:24:59 2
03-09-2008 10:52:20 | 05-09-2008° | 11:34:40 3
06-09-2008 18:28:10 07-09-2008 11:19:.02 2
10-09-2008 17:54:28 11-09-2008 17:19:33 2
16-09-2008 17:26:15 17-09-2008 10:51:17 2
23-09-2008 18:12:50 27-09-2008 17:28:44 5
07-10-2008 08:58:28 08-10-2008 17:57.47 2
13-10-2008 21:04:09 15-10-2008 19:58:07 3
17-10-2008 17:35:32 18-10-2008 07:59:01 2
22-10-2008 19:34.01 22-10-2008 23:35:36 1
23-10-2008 07:17:35 28-10-2008 17:12:.02 6

16. The gppellant was absent from Hong Kong for 11 days during the 1-month time limit.

Thenotice of appea was ddlivered by hand to the Board on 22 October 2008. Onthat day, heleft
Hong Kong intheevening. Hisgroundsof appeal were stated in an email sent on 25 October 2008
a atime when he was away from Hong Kong.

17. Inour decision, the gppellant was not prevented by absence from Hong Kong to give
notice of apped in accordance with section 66(1) within the 1-month time limit. He was, in our
view, ableto, but did not, do so.

18. All that section 66(1) required was to give written notice of gpead and send it
together with al the requisite accompanying documents to the Board within the 2-month limit.
Thereisno requirement to be ready for an immediate apped hearing. Miscongruing, if he did, the
section 66(1) requirement is not a reasonable cause, see Chow Kwong Fai where the Court of
Apped held at paragraph 34 that:

® Part of aday counted as one day. This approach isin favour of the appellant.
® The 1-month time limit expired on 5 September 2008.
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The appellant’ s *alleged misunderstanding and understanding, together with
his alleged ignorance, even if fully accepted to be the true reasons, in my
judgment, cannot amount to a reasonable cause under s 66(1A) to make him
unable to lodge his notice of appeal within time'.

19. Thus points &), b) and d) in the appellant’ s notice of appeal dated 22 October 2008
do not constitute reasonable cause. More importantly, the assessor had since 2002 been pressing
him to substantiate his case and he had had more than ample time for preparation.

20. Point c), even if accepted to be true, is againgt the appelant. To pack files and put
them into storage in about August 2008 and not to retrieve them until about 2 months later cannot
amount to, and is not, reasonable cause.

21. Sofar aspoint €) is concerned, thereis no alegation of what, if anything happened in
connection with the High Court matter during the period from August to October 2008. Thefactud
basis for point €) has not been established and we rgect it.

22. In our Decision, the appellant has no reasonable cause for not giving notice of apped
In accordance with section 66(1) within the 1-month time limit.

23. We decline to extend time.

24, Our decisgon declining to extend time digposes of this case. The Determination and
the assessment gppedled againgt as reduced by the Acting Deputy Commissioner stand.

Whether income char geable to salariestax

25. In view of our decision on thefirst and second issues’, the third issue on whether the
gppelant’ semployment income was chargeableto salariestax doesnot arise. Sincewe have heard
both partieson the third issue, we shal dedl with it briefly in case we are wrong on the first and the
second issues.

26. Section 8, so far as relevant, provides that:
‘(1) Salaries tax shall, subject to the provisions of this Ordinance, be
charged for each year of assessment on every person in respect of his
income arising in or derived from Hong Kong from the following

SOur ces-

(@ any office or employment of profit ...

" See paragraph 3 above.
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(1A)

(1B)

For the purposes of this Part, income arising in or derived from Hong
Kong from any employment-

(@)

(b)

(©

includes, without in any way limiting the meaning of the
expression and subject to paragraph (b), all income derived from
services rendered in Hong Kong including leave pay attributable
to such services; (Amended 69 of 1987 s. 2)

excludesincome derived from services render ed by a per son who-
(i)

(i)  renders outside Hong Kong all the services in connection
with his employment; and (Added 2 of 1971 s. 5. Amended
69 of 1987 s. 2)

excludes income derived by a person from services rendered by
himin any territory outside Hong Kong where-

(i) bythelawsof theterritory wherethe servicesarerendered,
the income is chargeable to tax of substantially the same
nature as salaries tax under this Ordinance; and

(i)  the Commissioner is satisfied that that person has, by
deduction or otherwise, paid tax of that nature in that
territory in respect of the income. (Added 69 of 1987 s. 2)

In determining whether or not all services are rendered outside Hong
Kong for the purposes of subsection (1A) no account shall be taken of
servicesrendered in Hong Kong during visits not exceeding a total of 60
daysin the basis period for the year of assessment. (Added 2 of 1971 s.

5y

Section 68(4) provides that:

‘The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant. (Replaced 35 of 1965 s. 34)’

In Commissioner of Inland Revenue v Geopfert [1987] HKLR 888, Macdougall J

held at pages 901 — 903 that:
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‘As a matter of statutory interpretation | am unable to escape the conclusion
that, although s. 8(1) must be construed in the light of and in conjunction with s.
8(1A), s. 8(1A)(a) creates a liability to tax additional to that which arises under
s. 8(1). Itisan extension to the basic charge under s. 8(1). If it were otherwises.
8(1A)(a) would be virtually otiose and s. 8(1A)(b) completely unnecessary.

It follows that the place where the services are rendered is not relevant to the
enquiry under s. 8(1) as to whether income arises in or is derived from Hong
Kong from any employment. It should therefore be completely ignored.

That being so, what is the correct approach to the enquiry? The approach that
commends itself to me, and which | take to be correct, is that adopted by the
English courts in the cases cited by Mr. Flesch.

In my view this is an approach that is entirely consistent with a correct
interpretation of s. 8, for although at first sight it might seem somewhat
illogical to ignore the place where the services arerendered, it seemsto methat
to do sois consistent with an acceptance that s. 8(1A)(a) is an extension of the
basic charge imposed under s. 8(1).

Soecifically, it is necessary to look for the place where the income really comes
to the employee, that is to say, where the source of income, the employment, is
located. As Sr Wilfrid Greene said, regard must first be had to the contract of
employment.

Having stated what | consider to be the proper test to be applied in determining
for the purpose of s. 8(1) whether income arises in or is derived from Hong
Kong from employment, the position may, in my view, be summarised as
follows.

If during a year of assessment a person’ sincome fallswithin the basic chargeto
salariestaxunder s. 8(1), hisentire salary is subject to salariestax wherever his
services may have been rendered, subject only to the so called “ 60 days rule’
that operates when the taxpayer can claimrelief by way of exemption under s.
8(1A)(b) asread with s. 8(1B). Thus, onceincomeis caught by s. 8(1) thereisno
provision for apportionment.
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On the other hand, if a person, whose income does ot fall within the basic
chargeto salariestax under s. 8(1), derivesincome from employment in respect
of which he rendered servicesin Hong Kong, only that income derived fromthe
services heactually rendered in Hong Kong is chargeableto salariestax. Again,
thisis subject to the “ 60 daysrule” .’

In Commissioner of Inland Revenue v.So Chak Kwong, Jack 2 HKTC 174,

Mortimer J (as he then was) held at page 188 that:

30.

‘The words* not exceeding atotal of 60 days’ qualify theword* visits’ and not
the words “ services rendered”. Were it otherwise the Section would be
expressed differently. In order to take the benefit of the Section therefore a
Taxpayer must not render services during visits which exceed a total of 60 days
in the relevant period.’

Thelaw can be summarised thus:

(1) Itisnecessxy to look for the place where the income realy comes to the
employee, that is to say, where the source of income, the employment, is
located, see paragraph 28 above.

(2) If the source of the employment is located in Hong Kong, then subject to (3),
(4) and (5) below, the whole income is chargeable to tax and there is no
apportionment, see paragraph 28 above.

(3) If a taxpayer rendered all the sarvices in connection with his employment
outsde Hong Kong, the whole income derived by the taxpayer is excluded,
see section 8(1A)(b)(ii) quoted in paragraph 26 above.

(4)  Section 8(1B) extends section 8(1A)(b)(ii) to taxpayers who rendered some
service in connection with his employment during brief visits to Hong Kong.
Section 8(1B) isarelief, not a punishment for ‘over-gaying'. To comewithin
this extenson, the brief vists must not exceed a total of 60 daysin ayear of
assessment. I hisvisits should exceed 60 days, section 8(1B) does not apply,
see paragraph 29 above.

(5) Section 8(1A)(c) is a double taxation relief provison. The taxpayer must
prove that he has paid tax subgtantidly the same nature as sdaries tax in a
territory outsde Hong Kong before he could be digible for such relief.

8 Often referred to as the 60-day rule.
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3L In his undated letter to the Revenue sent on about 5 September 2002, the gppellant
acknowledged that:

‘Hong Kong was the place where the employment contract was negotiated and
concluded'.

His employment contract provided that hisyear end bonuswasto be (written exactly asit Sandsin
theorigind):

‘calculated according to Labour Ordinance of Hong Kong' and he was ligble to
summarily dismissed ‘in accordance to common law would judify an ingtant
dismisa'.

Hismonthly salary wasin Hong Kong dollars. Hewasto be stationed outside Hong Kong, but this
isirrdevant’. We conclude that the location and source of his income was in Hong Kong.

32. Thus, unless the gppellant can make out a case under paragraph 30(3), (4) and (5)
above, thewhole of hisincome is chargesble to sdaries tax and there is no apportionment.

33. During the 2000/01 year of assessment, the appellant was present in Hong Kong for
217 days™. Thusthe 60-day relief under section 8(1B) does not apply.

34. On the question whether the gppellant had rendered all the services in connection
with his employment outsde Hong Kong, he himself acknowledged that he had rendered some
sarvicein Hong Kong.

(1) In his letter to the Revenue dated 26 June 2002, the appelant wrote that
(written exactly asit gandsin the origind):

‘Per my previous working experience in [a place outsde Hong Kong], |
consgder mysdlf rendering 100% of my service to the operation in [a place
outsde Hong Kong], (even though there were occasona vists to HK
offices)’.

(2) By letter dated 10 July 2002, the assessor enquired about his:

‘travel schedulefor theyear ended 31.3.2001" and ‘the purposeof [hig ay in
Hong Kong.’

® See paragraph 28 above.
1093 of which were on week days.
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By his undated letter to the Revenue sent on about 5 September 2002, he
replied thet:

‘| do not have a detailed travel schedule and camot remember the dates of
ariva and departure in Hong Kong. As awhole, the schedule is on a need
bass, i.e. wherever the work needed meto do'.

(3) In hiswritten communication to the assessor dated 19 December 2007, he
dated that (written exactly asit gandsin the origind):

‘My explanation to [IRD officids] was, sometime during my employment term,
| was assigned with another job asthe Director of Supply which needed meto
have meetingsin HK office’

(4)  Inhis4™ ground of apped sent by email on 25 October 2008, he stated that he
was.

‘given another job title as “Supply Chain Director” which required [him] to
hold meetingsin HK office.

(5) Atthehearing, he handed in adocument in which he stated that (written exactly
asit dandsin theorigind):

‘Being aresponsible employee, it is logicd for [the gppellant] to continue to
work to take up the 2™ job assignment to ensure continue materias supply to
the 3 factories, even if he has to travel back and forth between HK and [a
place outsde Hong Kong] .

(6) Hedsotold usat the hearing that he had to be in Hong Kong.

35. Based on the gppellant’ s own assertions and admissions, we find as afact that he had
rendered some sarvice in connection with his employment in Hong Kong. In other words, he had
not rendered all the services in connection with his employment outsde Hong Kong and the
section 8(1A)(b)(ii) ™ exclusion does not apply.

36. Weturn now to double taxation relief. Not only isthere no evidence of any payment
of tax inany territory outsde Hong Kong, the gppellant asserted that there was in fact no payment.
He did so by adocument handed to us at the hearing stating that (written exactly asit sandsin the
origind):

™! See paragraph 26 above.
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‘Like other HK employees stationing in [aplace outsde Hong Kong] (during the past,
and Hill soin present) income taxes were “supposedly” taken care by the company.

Factis it wesy t!"
37. We conclude that the double taxation relief does not apply.
38. Had it been necessary to consider the gpped on the merits, we would have decided

that hisincome was chargeable to sdaries tax; his appea should be dismissed and the assessment
appeded againgt should be confirmed.

Disposition

39. As gtated in paragraphs 23 and 24 above, we decline to extend time for apped and
the assessment appeded againgt as reduced by the Acting Deputy Commissioner stands.



