INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D62/03

Salariestax — sections 9A, 61 and 61A of the Inland Revenue Ordinance (' IRO' ) —whether or
not the carrying out of the services was in substance holding by him of an office or employment of
profit.

Panel: Ronny Wong Fook Hum SC (chairman), Shirley Conway and Leung Hing Fung.

Date of hearing: 5 July 2003.
Date of decision: 10 October 2003.

Thegppdlant held 9,900 sharesin the Company and the remaining 100 shares were held
by theagppel lant’ sfather. Theagppdlant and hisfather were the only directors of the Company. On
16 September 1992, Company A and the Company entered into an agreement to procure the
gopellant to render his servicess Company B, the Company and the appdlant entered into
agreements on 20 March 1996 that the Company was exclusvely entitled to the benefit of the
appdlant’ ssarvice, that Company B was desirous of engaging theappdlant to perform and that the
Company agreed to make available the services of the appdlant to appear and perform in
Company B's programme.

Under these agreements, remuneration for services carried out by the agppdlant for
Companies A and B was paid to the Company. In both of the said agreements with Company A
and Company B, the gppdlant undertook to comply with the agreements and agreed to indemnify
Company A and Company B againgt any loss or damages arising out of any breach of the said
agreements by the Company.

The assessor raised sdariestax assessment on thegppe lant in respect of theincome from
Company A and Company B. The gppdlant objected and contended that he was not an employee
of Company A nor Company B and the fees paid by Company A and Company B should be
charged againgt the Company as profits tax.

Theissues before the Board were whether the criteria specified by section 9A(3) were
duly satisfied as to take the case out of section 9A(1) and whether the gopelant has established
under section 9A(4) that at dl reevant times the carrying out of the services was not in substance
the holding by him of an office or employment of profit with either Company A or Company B.

Hdd:
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1.  On review of the evidence, the Board was not satisfied that the provisions of
section 9A(1) were ingpplicable by virtue of the provisonsin section 9A(3).

2.  TheBoard was of the view that the picture painted by the details in this case was
subgtantidly different from thosein Hal v Lorimer andin Cheng Yuen In Cheng
Y uen, Mr Cheng was not guaranteed any work by virtue of his agreement with the
golf club and he was not obliged to attend for work. It was up to the playing
member (a non party to the dleged agreement) to control whether service was
needed and the payment. The nature of service providedin Hal, being film editing,
agan was subgantidly different from the nature of service in the present case. In
Hall, the appellant customarily worked for 20 or more production companies and
most of the contractswere of very short duration, ranging from onetotendays. In
this case, both Companies A and B exercised stringent control over the services
rendered by the gppdlant. Such control waswholly absent in both Hal v Lorimer
and Cheng Yuen (Hdl v Lorimer [1994] 1 All ER 250 and Cheng Yuen v The
Royd Hong Kong Golf Club [1997] HKLRD 221 didtinguished).

3. TheBoard was of the view that the present case bore amilarities to the facts of
D108/01, IRBRD, vol 16, 860. The Board likewise held that the appellant has
faled to discharge his burden of proving that the carrying out of the services in
favour of Companies A and B was not in substance the holding by him of an
employment of profit with Companies A and B (D108/01, IRBRD, val 16, 860
followed).

4.  Sncetheappdlant and the Revenuewereidideminrelation to a10% deduction as

the relevant outgoings of the gppdlant, the Board dismissed the apped and save
for the agreed deduction the Board confirmed the assessments.

Appeal allowed in part.

Casesreferred to:
Hall v Lorimer [1994] 1 All ER 250
Cheng Y uen v The Roya Hong Kong Golf Club [1997] HKLRD 221
D108/01, IRBRD, vol 16, 860

Cheung Me Fan for the Commissioner of Inland Revenue.
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RusLi Kin Hong of Pius Consulting Limited for the taxpayer.

Decision:

Background

1 The Appdlant gppedl s againgt the Commissioner’ sdetermination in upholding various
sdaries tax assessments on income said to have been derived from his services with Company A

and Company B during the years of assessment 1995/96 and 1996/97. The Appellant claims that
the relevant income should be charged as profits tax of the Company, which was a party to the
agreements with Companies A and B through which the Appellant rendered his services.

2. At al materid times, the Appdlant held 9,900 shares in the Company and the
remaining 100 shares were held by the Appdllant’ sfather (* Mr C' ). The Appdlant and his father
were the only directors of the Company.

3. On 16 September 1992, Company A and the Company entered into an agreement
(* the Company A Agreement’ ) which contained, inter alia, the following terms

‘2. Naure of Engagement:-

To procure [the Appellant] as artiste, to act, to perform and to play any rolein
any televison serid drama programme as and when designated by [Company
A] for aminimum of two (2) series of 20 one-hour episodes per series during
thefirst 12 monthsof this Contract and for aminimum of three (3) series of 20
one-hour episodes per series during the next 24 months of this Contract.’

‘3. Anticipated Date/Dates-
For a period of thirty six (36) months commencing 1st December 1992,

‘5. Feeto bepad by [Company A]-
[Company A] agrees to pay [the Company] for the abovesaid 20 one-hour
episodes drama at the rate of HK$80,000.00 and HK $90,000.00 for the 1st
and 2nd series during the 1st 12 months of this Contract and at the rate of
HK$100,000.00, HK $110,000.00 and HK $120,000.00 for the 1st, 2nd and
3rd series during the next 24 months of this Contract with a package sum of
HK$500,000.00 as taent fee to be paid as follows:-

1.  10% of the package sum to be paid after sgning of this Contract;
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2. 45% of each respective engagement to be paid upon commencement of
the programme production; and

3. The balance of 45% of each respective engagement to be paid upon
completion of the programme production.’

‘6. Specid Sipulations-

[Company A] provides insurance coverage (Employees Compension) for
[the Appdllant] during his performing to [Company A’ 5] assgnment.’

4, In consderation of Company A’ sagreeing & the Appellant’ srequest to enter into the
Company A Agreement, the Appelant executed an undertaking in favour of Company A
guaranteeing the due performance by the Company of dl its obligations under the Company A

Agreement. By the said undertaking, the Appellant further agreed to indemnify Company A againgt
al and any loss or damage which it might sustain as aresult of any breach by the Company of the
Company A Agreement.

5. On 20 March 1996, Company B, the Company and the Appdlant entered into an
agreement (* the First Company B Agreement’ ). The First Company B Agreement stated that the
Company was exclusively entitled to the benefit of the Appdlant’ s service, that Company B was
desirous of engaging the Appdllant to perform and that the Company agreed to make available the
sarvices of the Appe lant to appear and performin Company B’ sprogramme subject to, inter alia,
the following terms and conditions:

(@ * ThisAgreement shdl befor aperiod commencing 1st June, 1996 and ending
30th November, 1996, both daysinclusve.” (clause 1 and schedule 3)

(b) The Company shdl make avalable to Company B the services of the
Appdlant and ‘ [the Appdlant] shall perform aminimum of Fifty (50) one-hour
duration episodes in [Company B] serid drama tentatively titled “[XXX]”
during the term of this Agreement.’” (clause 2 and schedule 4)

() ‘Totd package tdent fee of HK$875,000.- to be payable in the following
manner, being:-

- Deposit HK$87,500.- payable upon [Company B’ g receipt of the
duplicate of this Agreement duly signed by [Company B] and [the
Appellant];

- HK$262,500.- payable on or before 01/06/1996;
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- HK $262,500.- payable on or before 31/08/1996;
- HK$262,500.- payable on or before 16/11/1996." (schedule 5)

Asaparty tothe First Company B Agreement, the Appellant gave various undertakingsin favour of
Company B including an undertaking to provide his srvices to the best of his ability and skill,
fathfully and diligently, and with the best interest of Company B in mind and to observedl rulesand
regulationsin force a Company B.

6. In congderation of Company B’ sentering into the First Company B Agreement & his
request, the Appellant executed an undertaking in favour of Company B whereby he covenanted
that he would use hisbest endeavoursto ensure compliance by the Company with dl the provisions
of theFirst Company B Agreement. Hefurther agreed to indemnify Company B againgt any lossor
damage suffered by Company B arising out of any breach by the Company of its obligations under
the First Company B Agreement.

7. Company B, the Company and the Appellant entered into a further agreement adso
dated 20 March 1996 (* the Second Company B Agreement’ ). The terms and conditions of the
Second Company B Agreement were amost identica to those of the First Company B Agreement
save for the contract period, the programme and the fees which were as follows:

(@ ‘ ThisAgreement shdl befor aperiod of Tweve (12) months commencing 1st
January, 1997 and ending 31st December, 1997, both days inclusve’
(schedule 3)

(b)  ‘[The Appdlant] shdl peform in minimum Two (2) sarid dramas each
congging of minimum Twenty (20) one-hour duration episodeswithin theterm
of this Agreement.” (schedule 4)

() * TheFeesof the Programmesshall be HK$800,000.- (i.e. HK$400,000.- for
each of the aforesaid two dramas) and payable in the following manners-

()  HK$80,000.- being the deposit shdl be paid within 7 days after the
date of [Company B’ g receipt of the counterpart of this Agreement
duly executed by [the Company] and [the Appdlant]; and

(i) HK$720,000.- shdl be pad by 12 equa monthly instalments each of
HK$60,000.- (“the Monthly Sum™) on the 1t day of each and every
caendar month commencing from 1st January 1997.
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“1f [Company B] requires [the Appellant] to perform more than 20 one-hour
episodes in any of the said two dramas, [Company B] shdl pay to fthe
Company] an additiona fee of HK$20,000.- for each one-hour episode in
excess. Such additiona fee shal be caculated and payable upon completion
of production of the Programmes.” (set out in subparagraph (b) above)

8. In congderation of Company B’ sagreeing at the Appdlant’ srequest to enter into the
Second Company B Agreement, the Appelant executed an undertaking in favour of Company B
which was identicd to the undertaking furnished in respect of the Firs Company B Agreement.

9. The assessor raised the following salaries tax assessment on the Appe lant:
$
Income from Company A 202,500
Income from Company B 167,500
Ass=ssableincome 370,000
Less: Basc dlowance 79,000
Net chargeable income 291,000
Tax payable thereon 50,500
10. Fus Conaulting Limited (‘ the Tax Representative ), on behdf of the Appelant,

objected againgt the salaries tax assessment for the year of assessment 1995/96 on the ground that
* the assessable income is not based on that reported on the tax return and isexcessve . The Tax
Representative further stated that they ‘ have no idea about the assessable income of $370,000
stated on the demand note because adl the income should have been reported and assessed under
[the Company] which is exclusvely entitled to the benefit of the service of [the Appdlant] . The
Tax Representative further contended that * this is a double count of the income that has dready
been assessed under profitstax’ .

11. Following further exchange of correspondence, the assessor maintained the view that
the sum of $202,500 reported by Company A was the Appdlant’ s employment income but
conceded that the sum of $167,500 reported by Company B should instead be assessed in the year
of assessment 1996/97.

12. By a letter dated 23 July 1997, the assessor proposed to revise the sdaries tax
assessment for the year of assessment 1995/96 as follows:

$
Income from Company A 202,500
Less. Basic dlowance 79,000
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Net chargeable income 123,500

Tax payable thereon 16,900
13. The Tax Representative did not accept the assessor’ s proposa and maintained that
there was no master and servant relationship between Company A and the Appdlant.
14. In his tax return for the year of assessment 1996/97, the Appellant declared, inter
alia, the fallowing:

(@ Paticulars of employment income

()  Name of employer : The Company

(i)  Capacity in which employed : Director

@)  Period of employment : 1 April 1996 to 31 March 1997
(iv) Saday : $85,000

(b) Quarters provided

() Address : [An addresd (' the Property’ )

@)  Nature of quarters - Ha

@ii)  Name of employer

providing quarters : The Company

(iv) Period provided : 1 April 1996 to 31 March 1997

The rent of the Property was stated to have been paid by the Company to the

landlord.
15. The Property was owned by the Appellant and aMr D between 1992 and 1997.
16. The assessor raised on the Appd lant the following sdariestax assessment for the year

of assessment 1996/97 for hisincome from Company B:

$
Assessableincome 1,232,500
Tax payable thereon (at standard rate) 184,875
17. Subsequently, the assessor raised on the Appelant the following additional sdaries

tax assessment for the year of assessment 1996/97 to include the income of $167,500 from
Company B:
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$
Additional assessable income 167,500
Tax payable thereon (at standard rate) 25,125
18. The Tax Representative, on behalf of the Appellant, objected againgt the salaries tax

assessment and the additional salaries tax assessment for the year of assessment 1996/97 on the
ground that * the fees received from [Company B] should be assessed under profits tax instead of
sdariestax.’

19. According to information furnished by Company A, Company A paid the Company
$202,500 pursuant to the Company A Agreement.

20. According to information furnished by Company B dl paymentsfor servicesrendered
under the First and Second Company B Agreements were made by cheques payable to the

Company.

21. In its profits tax returns for the years of assessment 1995/96 and 1996/97, the
Company declared the nature of its busness as * Entertainment Service and * Sarvicing - Artigtic
Savice respectively.

22. The Company closed its accounts on 31 March annudly. After making statutory and
other adjustments, the Company declared assessable profits of $135,856 and $628,961 for the
years of assessment 1995/96 and 1996/97 respectively.

23. The Company had filed the following employer’ s returns for the years ended 31
March 1996 and 1997:

(@  Year ended 31 March 1996

Name of employee Position Amount
$

@ MrC Director 78,000

(i) MsE Clerk 71,500

(b) Year ended 31 March 1997

Name of employee  Position Amount Quartersprovided

$
() TheAppdlant  Director 85,000 Yes
@ MrcC Director 78,000 Nil

i) MsE Clerk 71,500 NI|
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MsE isthe Appellant’ s mother, wife of Mr C, who was born in 1936.
The grounds of appeal

24, The Revenueinvoked sections 9A, 61 and 61A of the RO to support its assessments
againg the Appe lant.

25. The Appd lant contends that:

(@ hewasnot an employee of Company A nor Company B and the fees paid by
Companies A and B during the years of assessment 1995/96 and 1996/97
should be charged againgt the Company as profits tax but not as salaries tax
agang him;

(b) section 9A is not gpplicable as the specific criteria provided in section 9A(3)
are met;

(c) section6lisnot applicable asthe business transactions between the Company
and Companies A and B are not fictitious nor artificidl.

26. The Appdlant initiadly disputed the gpplicability of section 61A o the badis that the
determination was issued by the Acting Deputy Commissioner but not the Deputy Commissoner.
This contention was withdrawn at the hearing before us.

Evidence adduced by the Appédlant

27. The Appellant did not attend the hearing before us. The Tax Representative caled
MissF ashiswitness. Miss F was atdent manager working for Company A from 1984 to 1994
and was the management agent for the Appellant from 1996 to about the end of 1998.

28. MissF informed usthet different types of contract were used by the televison sations
to regulate its relationship with various artistes. She proceeded to describe to us the rights and
obligations of the Appellant under his contract with Companies A and B. The Tax Representative
informed us that the purpose of cdling Miss F was to explain and confirm the statement of facts
aready agreed between the parties. It was not hisintention to introduce new facts viathe evidence
of MissF. The evidence of Miss F istherefore of little assstance.

Our decison

29. The Revenue relies on sections 9A, 61 and 61A of the IRO. We agree with the
submission of the Tax Representative that this case turns in essence on section 9A.
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30. Thereisno dispute between the partiesthat the conditionslaid down in section 9A(1)
leading to primafacieliability to sdariestax are satisfied. CompaniesA and B carried and il carry
on a‘busness . They respectively entered into the Company A Agreement and the First and
Second Company B Agreements. Under these agreements remuneration for services carried out
by the Appelant for Companies A and B was paid to the Company. At dl materid times, the
Company was controlled by the Appelant. Theissues before us are whether the criteria specified
by section 9A(3) are duly satisfied as to take the case out of section 9A(1) and whether the
Appdlant has established under section 9A(4) that a dl rdevant times the carrying out of the
services was not in substance the holding by him of an office or employment of profit with either
Company A or Company B.

3L In relation to the criteria specified by section 9A(3):
(@  Section 9A(3)(a):

()  Under clause 6 of the Company A Agreement, Company A agreed to
provide ‘ insurance coverage (Employees Compensation) for [the
Appdlant] during his performing to [Company A’ § assgnments .

@)  Savefor this provisgon, the Company A Agreement and the First and
Second Company B Agreements did not provide for any remuneration
for any of the services rendered by the Appdlant © indude annud
leave, passage dlowance, sick leave, penson entittements, medica
payments or accommodation.

(b)  Section 9A(3)(b):

()  Under clause 2 of the Company A Agreement, the engagement of the
Company wasto ‘ procure [the Appellant] as artiste, to act, to perform
and to play any role in any tdevison serid drama programme as and
when designated by [Company A]" . Clause 9(xiii) of that agreement
provided * That the Artiste shall not gppear on or be employed by any
other Hong Kong televison station during the terms of this Agreement’” .

(i)  Under the First and Second Company B Agreements, the services
envisaged were to gppear and perform in Company B’ s programmes.
During the terms of the agreements, ‘ the Artiste shdl not ... render
sarvicesfor or gppear on any other commercid television ... stations or
televison production organisations which have any registered office or
place of busnessin Hong Kong or Macau' .
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(il

)

During the years of assessment in question, the Company obtained

other income from film production companies. The Revenue sought to
rely on the digtinction between televison companies on the one hand
and film production companies on the other hand to support their

contention that the services carried out were not ‘ the same or Imilar’ .
We are not persuaded that the one follows from the other. We aso do
not find force in the Appdlant’ s submisson that * As the agreement

required the services to be carried out persondly by [the Appellant] ...
he d so carried out the same or Smilar servicesto other persons...” . We
have not been told the nature of services rendered to the televison

stations and the production companies. We are therefore not prepared
to go further than to hold that thereis no clear evidence before usasto
whether the Appellant rendered the same or Smilar servicesto persons
other than Companies A and B.

We accept the submission of the Revenue that the Appellant’ sreliance
on an agreement dated 24 May 1996 between a video production
company and an ettertainment company is misplaced. Under that
agreement, the Appdlant was required to perform in a televison film
during the period between 30 April 1996 and 30 May 1996. That
period was outsde the Company A and the two Company B
Agreements.

(©0 Section 9A(3)(c):

0]

(i)

The Revenue submitted that the Appelant was subjected to stringent
controls by Companies A and B. Our atention was drawvn to
provisons in the Company A and the two Company B Agreements
relaing to outsde engagements, the obligation © observe rules and
regulations and the obligation of the Appdlant to keep the dations
informed of his wheresbouts. The Appelant argued that these
restrictions are understandable as television programme is a teamwork
and the Appdlant could rgect to play any character assigned by
Company A or Company B.

Thisisan important factor in the context of thiscase. We do not accept
the submissions of the Appelant that he had a complete discretion in
relation to hisrole. Under the Company A Agreemert, the Appellant
had to ‘ play any role ... as and when designed by [Company A]' .

Under the First Company B Agreement, the Appellant had to perform
in aspecific Company B serid drama. Under the Second Company B
Agreement, * if for any reason [the Appellant] is unable to perform in the
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(i)

Programmes ... within the Term of Agreement, [Company B] shdl have
the right to extend the Term of Agreement ..." .

Reading the Company A Agreement and the two Company B
Agreementsasawhole, we are of the view that the performance by the
Appelant of services under those agreements was subject to tight
control or supervison by Companies A and B. Thisisdemonstrated by
the log report maintained by Company A and the application by the
Appdlant for holiday leave from Company A. Such control is
commonly exercised by an employer in rdation to the performance of
hisemployee sduties.

Section 9A(3)(d):

0

(i)

(i)

The Appedlant was not paid on aweekly or fortnightly or monthly basis
under the Company A and the First Company B Agreement.

After payment of theinitial deposit of $30,000, the Appellant was paid
on amonthly basisin respect of the balance of $720,000 due under the
Second Company B Agreement.

There is no evidence before us to indicate whether such remuneration
was cdculated on a bass commonly used under a contract of
employmen.

Section 9A(3)(e):

0]

(i)

(il

The Tax Representative submits that this condition is satisfied because
‘ [the Appd lant] had no right to terminate the service by providing the
relevant notice ... to [Company A]/[Company B]' . We are of the view
that this submisson is misconceived.

Under section 9A(3)(e), we have to condder whether * the relevant
person’ does have theright to cause the servicesto ceasein amanner or
for a reason commonly provided for in relaion to the dismissd of an
employee under a contract of employment. The * rdlevant person’ is
Company A or Company B. Whether the * rdevant individud’ (in this
case the Appdlant) has such a right is not an issue under section
9A(3)(e).

We are of the view that clause 9(vii) of the Company A Agreement and
clause 10 of thetwo Company B Agreements are provisions commonly
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provided for in reation to the dismissa of an employee under a contract
of employment.

M  Section 9AQ)(P):

() By letter addressed to the United States Consulate General dated 2
May 1994, Company A cetified tha the Appdlant ‘is under
sub-contract of employment” with them. On 13 December 1995,
Company A filed a natification pursuant to section 52(5) of the IRO
naming the Appellant as the employee employed as* artiste - seies .

(i) Byareturn dated 13 May 1996, Company B declared the Appdlant to
be its employee.

@) The Appdlant accepts that ‘ from the eyes of TV viewerss, [the
Appdlant] would be regarded as pat and parce of [Company
A]/[Company B]' . The Appellant however contendsthat this* does not
preclude him from being under a contract for service' . We are of the
view that this submisson falls to differentiate the considerations under
section 9A(3) and section 9A(4). For the purpose of section 9A(3), the
sole question is whether the Appdlant was so held out to be an
employee of Companies A and B. Given the concession of the
Appdlant, it is difficult to see how he was not so held out.

(@ Onthebassof our review outlined in this paragraph, we are not satisfied that
the provisons of section 9A(1) are ingpplicable by virtue of the provisonsin
section 9A(3).

32. The Appelant invoked section 9A(4) and attempted to show that his carrying out of
the services was not in substance the holding of an office or employment of profit with either
Company A or Company B.

33. Both parties referred us to the case of Hal v Lorimer [1994] 1 All ER 250. The
taxpayer in that case was trained as a vison mixer skilled in editing job. All hiswork was carried
out a sudios owned or hired by atdevisgon production company and he would stay there until his
work was completed. He did not provide any equipment. He neither contributed to the cost of
production nor did he share in the profit and loss made by the production company. The issue
before the Court was whether the contracts from which the taxpayer derived his earnings were
contracts of services. The Court of Appeal upheld the finding of the Specid Commissoner that the
activities of the taxpayer bore the halmarks of aman who was in business of his own account and
that his profits had been earned under contracts for services. At page 256h, Lord Justice Nolan
cited with approva the following statement made by Mummery Jin the court below:
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“In order to decide whether a person carries on a business on his own account
it is necessary to consider many different aspects of that person’ s work
activity. Thisis not a mechanical exercise of running through items on a
check list to see whether they are present in, or absent from, a given
situation. The object of the exercise is to paint a picture from the
accumulation of detail. The overall effect can only be appreciated by
standing back fromthe detailed picture which has been painted, by viewing it
from a distance and by making an informed, considered, qualitative
appreciation of thewhole. Itisa matter of evaluation of the overall effect of
thedetail, which isnot necessarily the same as the sumtotal of the individual
details. Not all details are of equal weight or importance in any given
situation. The details may also vary in importance from one situation to
another. The process involves painting a picture in each individual case.”’

34. The Appdlant further relied on Cheng Yuen v The Roya Hong Kong Golf Club
[1997] HKLRD 221 in order to show that the rendering of services by the Appellant to Companies
A and B was not pursuant to any contract of employment. Mr Cheng was a caddie with the golf
club. The issue before the Court of Appea was whether he was an employee of the golf club.
Therewas no written contract between Mr Cheng and the golf club. Mr Cheng merely filled out an
application which was accepted. He was then assigned a number, dlocated a locker, provided
with auniform and shown his duties by amember of the golf club’ s staff. He would work if called
upon but there was no guarantee that there would be work for him. The Court of Apped held that
Mr Cheng was not an employee of the golf club.

35. We are of the view that the picture painted by the details in this case is subgtantidly
different from those in Hdl v Lorimer and in Cheng Yuen In Cheng Yuen, Mr Cheng was not
guaranteed any work by virtue of his agreement with the golf club and he was not obliged to attend
for work. It was up to the playing member (a non party to the dleged agreement) to control
whether service was needed and the payment. The nature of service provided in Hdl, being film
editing, again is subgtantidly different from the nature of service in the present case. In Hdl, the
gppellant customarily worked for 20 or more production companies and most of the contracts
were of very short duration, ranging from oneto ten days. Both Companies A and B exercised
stringent control over the services rendered by the Appellant. Such control was wholly absent in
both Hall v Lorimer and Cheng Yuen

36. We are of the view that the present case bears smilarities to the facts in D108/01,
IRBRD, val 16, 860. In that case, the gppellant was an actor. He and his mother were the only
directors and shareholders of a private company referred to in the decision as ‘ ServiceCo' .
ServiceCo made agreements with a television broadcasting company on terms akin to those
prevalling inthiscase. Under the agreements, remuneration for services carried out by the gppel lant
was paid to ServiceCo. The Board observed at page 868 of its decision that:
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‘... The Appellant reported to work on days and times and at places as
instructed by the [television broadcasting company]. Neither ServiceCo nor
the Appellant was required to incur any expense for any equipment or helper.
The Appellant followed the directions of the [television broadcasting
company’ s| production executives. The Appellant left at the end of a session
and waited for the [television broadcasting company’ s| payment at the end of
a series, at the agreed contractual rate. Neither ServiceCo nor the Appellant
assumed any financial risk. Neither ServiceCo nor the Appellant would profit
from sound management of their work.’

The Board held that the appdlant in that case failed to discharge the burden of proving that the
carrying out of the serviceswas not in substance the holding by him of an employment of profit with
the television broadcasting company.

37. The present case is indiginguishable from D108/01. We likewise hold that the
Appdlant hasfailed to discharge his burden of proving that his carrying out of servicesin favour of
Companies A and B was not in substance the holding by him of an employment of profit with
Companies A and B.

38. Given our decison on the basis of section 9A, it is unnecessary for usto express any
view on the gpplicability of section 61 and section 61A.

39. The Appdlant and the Revenue are ad idem in relation to a 10% deduction as the
relevant outgoings of the Appdllant.

40. For these reasons, we dismiss the gppeal and save for the agreed deduction as
referred to in paragraph 39 above we confirm the assessments.



