INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D6/04

Salariestax —whether income derived from Hong Kong from a source of employment — sections
8(1), 8(1A) and 8(1B) of the Inland Revenue Ordinance (‘IRO’).

Pandl: Ronny Wong Fook Hum SC (chairman), Robert Law Chi Lim and Winnie Lun Pong Hing.

Dae of hearing: 3 February 2004.
Date of decison: 12 May 2004.

Company A was the holding company of Company D and Company E. All three
companies were incorporated in Hong Kong. By letter dated 25 April 2000 (the April Letter) on
the letterhead of Company A, the agppdlant’ s employment by Group B in the capacity of * Group
Financid Controller — PRC’ was confirmed. By a notification dated 17 April 2001, Company D
reported to the Revenue the earnings of theagppd lant for the period between 25 April 2000 and 30
November 2000 (the First Period).

By a natification dated 18 January 2001, Company E informed the Revenue that the
gopellant was employed as* Internad Audit Manager’ for the period between 11 December 2000
and 18 January 2001 (the Second Period).

The gppdlant told the Revenue that he was dationed in City G, PRC during the Firgt
Period and herendered his servicesasgroup financid controller to CompaniesJ, K andL. Hewas
aso gationed in City G during the Second Period and he rendered his services as interna audit
manager to Company E’ sgroup companiesin PRC. He paid income tax in PRC but had not kept
copies of the receipts.

By letter dated 29 December 2000 (the December Letter), Company M offered the
gopelant employment as * Vice Presdent, Finance effective from 1 February 2001. The
December Letter made it clear that the appdlant’ s * place of work will be in Hong Kong . The
gopellant maintained that as from 1 November 2001 (the Third Period) he was permanently
relocated towork in Company N in City O of PRC and since then he had not rendered any service
in Hong Kong.

Hdd:
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1.  Thequedion that the Board has to congder is this: Is the income derived from
Hong Kong from asource of employment or isit not? In determining this question,
the Board has to consider where the source of income, the employment, islocated
and not thelocdity where the services of the employee are actualy rendered. The
Board must have regard to the contract of employment between the parties. Once
income is caught by section 8(1) of the IRO, there is no provison for
gpportionment and it isamisconception that the income so caught is not assessable
to tax for the period during which the employee renders services outsde Hong
Kong. The April Letter was the only governing contract in force throughout the
First and Second Periods. The Board rejects thegppedlant’ s contention that he did
not render any servicesin Hong Kong during thesetwo periods. Theappdlant had
not produced any evidencein support of his bare assertion that he paid income tax
in China In the absence of any concrete proof, the Board rejects his dam for
exemption under section 8(1A)(c) of the IRO.

2. In respect of the Third Period, the Board has no doubt that the gppellant had not
concluded any ord contract with Company N that superseded the December
Letter. Thereisno concrete proof indicating payment of incometax in PRC. The
exemption under section 8(1A)(c) is likewise unavailable to the gppd lant.

Appeal dismissed.

Wong Ka Cheong for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

Background in relation to the Appdlant’s employment between April 2000 and January
2001

1 By letter dated 25 April 2000 on the letterhead of Company A and signed by the
managing director of that company [‘the April Letter’], the Appdlant’ s employment by ‘ Group B’
in the capacity of ‘Group Financid Controller — PRC’ was confirmed. The April Letter further
dated that:

“Your total remuneration will be HK$560,000 per annua (sic) or may be more as
defined herewith. Your sdary will be pad in both Hong Kong and PRC a a
monthly tota of HK$40,000 plus one month so caled double pay and an annud
bonus of not less than HK$40,000 payable before the Lunar New Year'.
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2. Company A subsequently changed its name to Gmpany C. It is the holding
company of the following subsdiaries.

(8 Company D and
(b) Company E.

Company C, Company D and Company E are dl companiesincorporated in Hong Kong. At the
materid times, they carried on businessin Hong Kong.

3. By a natification dated 17 April 2001, Company D reported to the Revenue the
earnings of the Appelant as* Group Financid Controller — PRC’ for the period between 25 April
2000 and 30 November 2000 [‘the First Period'] at $260,000.

4, In response to the assessor's enquires, Company D provided the following
information in relaion to the Appd lants employment during the First Period:

(@  TheApril Letter was signed by the managing director of Company C in Hong
Kong on 25 April 2000.

(b)  During the Firgt Period, the Appellant worked as group financia controller in
Company Fin City G of PRC. Company F isanother subsidiary of Company
C.

(c)  During the First Period, the Appelant had to ‘report to the General Manager
of the group from timeto time’.

(d) A tota of $40,000 was paid to the Appe lant each month. $36,000 was paid
by Company D through bank autopay into the Appellant’s bank account in
Hong Kong. The baance of $4,000 was paid by Company F in City G.

(¢ Theamount of $260,000 reported in the notification referred to in paragraph 3
above was arrived a asfollows:

Month Salary
April 2000 $8,000
May 2000 $36,000
June 2000 $36,000
July 2000 $36,000
August 2000 $36,000
September 2000 $36,000
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October 2000 $36,000
November 2000 $36,000
Total $260,000

(f) Hewas transferred to Company E on 1 December 2000 and his bonus for
2000 was paid by Company E.

(@ TheAppédlant had paid ChinaIndividud Income Tax in repect of hisincome
received from Company F. All copiesof tax receipts and tax returns covering
the First Period had been passed to the Appellant and Company D had no
record of these documents.

5. By anatification dated 18 January 2001, Company E gave notice to the Revenue of
the expected cessation of the Appdlant’s employment on 18 January 2001. Company E further
informed the Revenue that the Appellant was employed as* Interna Audit Manager’ for the period
between 11 December 2000 and 18 January 2001 [ ‘ the Second Period'] and hissdary and bonus
for that period amounted in tota to $101,835.

6. In response to the assessor's enquiries, Company E provided the following
informetion in relation to the Appelant’ s employment during the Second Period:

(@  There was no written employment contract or secondment letter between
Company E and the Appdlant.

(b) The Appdlant was employed as ‘ Internd Audit Manager for [City G], PRC
Operations’ during the Second Period.

(c) TheAppdlant workedin Company Hin City G. Company H isasubsdiary of
Company E.

(d) TheAppdlant was stationed in City G ‘ permanently and was not required to
render any service to our Company in Hong Kong except attending business
mestings'.

(6) The exact amount of remuneration during the Second Period was in fact
$114,563 computed as follows:

Month Salary Bonus L eave Pay Total

December 2000 $40,000 $40,000

January 2001 $42,857 $31,048 $658 $74,563
$114,563
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7. In his correspondence with the Revenue, the Appellant maintained thet:

(@ TheApril Letter was sSigned on 25 April 2000, with Company C as its group
financid contraller in PRC.

(b) Hewasgationedin City G during the First Period and he rendered his services
as group financia controller to three companies:

()  Company J
@)  Company K and
@)  Company L

(©0 On 11 December 2000, he was re-designated as internd audit manager in
PRC with Company E ‘and the terms and conditions basicdly remained
unchanged'.

(d Hewasdsodationedin City G during the Second Period and he rendered his
sarvices asinternd audit manager to Company E s group companiesin PRC.

(e) The purpose of his stay in Hong Kong during the First and Second Periods
‘was mainly for week-end off and annud leave’.

(f) ‘... Exemption under Section 8(1A)(b)(ii) is applicable to my case based on
the ground that the atending meetings were wholly for the business of the
companies in the PRC and reported duties were in the capacity as an
employee of the companiesin the PRC. All these congtituted akind of service
rendered to the companiesin the PRC and NOT my companies .

(9 Hepaidincometax in PRC but had not kept copies of the receipts.
Background in relation to the Appellant’s employment asfrom 1 February 2001
8. By letter dated 29 December 2000 [*the December Letter’], Company M offered
the Appdlant employment as ‘Vice Presdent, Finance reporting to the President/CEO of the
Company, effective from February 1% 2001’. The December Letter made it clear that:

(@ the Appdlant’s‘place of work will bein Hong Kong'.
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(b) Company M ‘reserves the right to reassgn [the Appellant] in the future to
another post in accordance to your experience and capacity, within the
organization of [Company M]’ (Clause 9).

9. The Appdlant maintained that asfrom 1 November 2001 [ ‘the Third Period’ | he was
permanently relocated to work in Company N in City O of PRC and since then he had not
rendered any service in Hong Kong.

10. In response to the assessor’'s inquiries, Company M provided the following
informetion:

(@ TheAppelant had not been permanently relocated to work in City O and *he
is il under the Hong Kong employment with our Company ...".

(b)  Asfrom November 2001 onwards, the Appellant was requested to travel
daily to Chinaand to work in City O.

(©0  From November 20001 onwards, the Appelant was aso ‘rendering service
to our Company in Hong Kong induding meetings, entertaining Company’s
clients.

Theissues

11. Theissue before us is whether the Appellant isligble for sdariestax in repect of his
earnings during the First, Second and Third Periods.

Thelaw

12. The charge under section 8(1) of the Inland Revenue Ordinance [ IRQO’] is agang
‘income arising in or derived from Hong Kong' from any office or employment of profit. The
question that we have to consder isthis: Is the income derived from Hong Kong from a source of
employment or isit not? In determining this question, we have to consider where the source of
income, the employment, is located and not the locdity where the services of the employee are
actudly rendered. We have to look for the place where the income redlly comes to the employee
and in this connection we must have regard to the contract of employment between the parties.
Onceincomeis caught by section 8(1) of the IRO, thereis no provision for apportionment and it is
amisconception that the income so caught is not assessable to tax for the period during which the
employee renders services outside Hong Kong.

13. By virtue of section 8(1A)(b) of the IRO, income arising in or derived from Hong
Kong from any employment excludes income derived from services rendered by a person who
renders outside Hong Kong dl the servicesin connection with his employment. Section 8(1B) of
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the IRO further providesthat in determining whether or not dl services are rendered outside Hong
Kong, no account shal be taken of services rendered in Hong Kong during visits not exceeding a
total of 60 daysin the basis period for the year of assessment.

14. By virtue of section 8(1A)(c) income arigng in or derived from Hong Kong excludes
income derived by a person from services rendered by him in any territory outside Hong Kong
where by the laws of the territory where the services are rendered, the income is chargeable to tax
of subgtantialy the same nature as sdariestax under the IRO and the Commissioner is satisfied that
that person has paid tax of that nature in that territory in respect of the income.

Theoral testimony of the Appellant
15. The following are the sdient points of the Appdlant’ s sworn testimony:
(@ Inrdation tothe First and Second Periods:

()  Hecannot recdl whether the April Letter was handed to him persondly
inHong KongorinChina. He reported for dutiesin Hong Kong on 25
April 2000 and a colleague accompanied him to China.

@)  Hedoes not know why Company D submitted to the Revenue the 17
April 2001 netification. He did pay tax on the $4,000 paid by
Company F. Hedid not have any written agreement with Company F.

(i)  After hisengagement as Chinacontroller pursuant tothe April Letter, he
rendered dl his servicesin Chinaexcept he did return to Hong Kong to
report to one of his superiors stationed in Hong Kong. He did not
regard such reporting asamounting to providing servicesin Hong Kong.

(b) Inrdation to the Third Period:

() Commencing from November 2001, he was asked by Mr P,
President/CEO of Company M to report to Company N. His ‘boss
was then dationed in City O and Ms Q was the only employee of
Company M leftin Hong Kong. He did not have to report to Ms Q.
This was a ‘re-location pursuant to a new contract and not a
‘reessgnment’ pursuant to clause 9 of the December Letter.

@)  The Appdlant was confronted by various ‘Expense Report’ of
Company M wherein the Appellant claimed travel expensesfor ‘vidting
factory in[City O] and for ‘work in[City O] Office’. He explained that
he was not provided with any accommodation as a result of his



Our decison

16.

17.

INLAND REVENUE BOARD OF REVIEW DECISIONS

re-location. He was therefore paid for his journeys between Hong
Kong and City O.

In respect of the First and the Second Periods:

@

(b)

(©

We areof the view that the source of the Appellant’ sincome, the employment,
is located in Hong Kong and not in China. The April Letter was the only

governing contract in force throughout both periods. 1t was a letter from the
holding company of the entire Group B and signed in Hong Kong by its
managing director. 1t confirmed the Appdlant’ s engagement by the* Group B'.
Wefind that such reference wasfor the convenience of Company A reserving
thereby the right to designate the ultimate employer. Company D and

Company E were the two entities who eventualy submitted returns in respect
of the Appdlant’searnings. They are Hong Kong companies within the then
‘Group B’. TheAppelant waspad both in Hong Kong andin the PRC for the
tota sum of $40,000 per month. That was in accordance with the express
provisonintheApril Letter. Thereisno evidenceto suggest that the Appellant
had entered into any other contract with any PRC entity. We therefore find
that the source of the Appdlant’s income is located in Hong Kong and his
entireincome a $40,000 is within section 8(1) of the IRO.

We rgect the Appelant’s contention that he did not render any services in
Hong Kong during these two periods. Given our finding that there was no
contract of employment subsisting between the Appellant and any PRC entity,
his reporting ‘to the Generd Manager of the group from time to time’ must
have been pursuant to his obligations under the April Letter. The Appellant is
therefore not entitled to any exemption under section 8(1A)(b) of the IRO.

The Appellant had not produced any evidence in support of his bare assertion
that he paid income tax in China. In the absence of any concrete proof, we
rgect his dam for exemption under section 8(1A)(c) of the IRO.

In respect of the Third Period:

@

We have no doubt that the Appellant had not concluded any ord contract with
Company N that superseded the December Letter. We accept the intimation
from Company M that the Appdlant was ‘gill under the Hong Kong
employment with our Company’. We rgect the Appellant’s explanation in
relation to rembursements from Company M for histravel expenses between
Hong Kong and City O. Such reimbursements serve to confirm the continued
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subsgtence of the contractud reationship between the Pantiff and that
company.

(b) The Appelant did not render dl his servicesin PRC. There was no serious
chdlengeby the Appellant of the intimation from Company M that he rendered
services to that company including meetings and entertaining clients. The
exemption under section 8(1A)(b) of the IRO isnot availableto the Appel lant.

(c) Thereis no concrete proof indicating payment of income tax in PRC. The
exemption under section 8(1A)(c) is likewise unavailable to the Appellant.

18. For these reasons, we dismiss the Appellant’s appea and confirm the assessments.



