INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D60/04

Salariestax — secondment—whether anew contract of employment exists— whether al services
rendered outside Hong Kong — sections 8(1A)(b),(c) of the Inland Revenue Ordinance (‘IRO’).

Pand: Ronny Wong Fook Hum SC (chairman), Stephen Lau Man Lung and Wong Kwa Huen.

Dates of hearing: 2 and 3 August 2004.
Date of decison: 30 November 2004.

Since 1994, the appellant had been employed asthe ‘ Sdles Director’ by the Company A
Group comprisng Company A — Investment , Company A — Futures and Company A — Holding
(except for hisemployment with Company A — Investment which ceased on 20 December 1994).
All three companies were private companies incorporated in Hong Kong during the period of
1990/91 and shared the same business address at Address B.

In 1992, the Company A Group was looking for abusiness partner in Chinaand managed
to find Company | —Indugtridl. A Co-operation Agreement was subsequently concluded between
Company A — Investment and Company | — Industrid on 18 February 1993. Under the
Co-operation Agreement, Company A — Investment was engaged to be the business consultant of
both Company | — Industrid and Company | — Futures (being a direct enterprise of Company | —
Industrid) and it was dso required to dispatch some staff members to Company | — Futures in
order to assst in the expandon of its futures business and training of its gaff.

In June 2001, the Revenue commenced investigation into the affairs of the appdlant. On
10 July 2001, the appellant attended an interview with the Revenue in the company of an
accountant of Company A — Holding. During the interview, it was dleged that the appellant had,
inter alia, stated that he was employed by Company A Group during the period under review; and
that since 1994/95 till 1996/97, he had also acted as consultant in future trading for Company | —
Industria whom his mother-in-law had relaionship with andreceived atotal of about $4 millions as
remuneration from Company | — Industrid.

The gig of the interview was later reduced to writing in English and referred to as the
EnglishNote. By letter dated 5 September 2001, the Revenue invited the appellant to examine the
English Note and comment on any error or inadequacy. However, the appd lant had never replied
to the Revenueto confirm the truth in the English Note nor supplied the various heads of information
referred to in the English Note, as requested by the Revenue in subsequent |etters (except that he
didingruct hislegd representative to confirm, in aletter dated 30 August 2002, with the Revenue
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that he and his wife did not have any bank account, properties, quoted shares, investments and
remittances other than those as disclosed during the initid interview).

On the contrary, theappellant took the initiaiveto indruct hislega representative to supply
the Revenue with a copy of an Engagement Agreement which was dlegedly made between
Company | — Brokerage and the appellant in China, in a letter dated 15 December 2002 to the
Revenue. According to the Engagement Agreement, the appel lant was engaged by Company | —
Brokerage asits Principa Consultant and wasrequired to train its staff members; in return hewould
be paid consultancy commission (in cash in Ching) which was computed at 20% of the monthly net
profit of Company | — Brokerage. By letter dated 22 May 2003, the Appdllant (through hislegd
representative) aso reveadled to the Revenue that he had recaived sdary income from China
totalling $12,926,830 (‘the sumsin question’) for the years of assessment 1994/95 to 1997/98.

On gppedl, the main contentions of the appellant were that: he was seconded to a new
employer Company | — Brokerage which wasacompany resdent in Chinaand that dl the services
which he had provided under the Engagement Agreement were provided outside Hong Kong;
therefore the sums in question should not be assessed to sdaries tax and should be excluded by
virtue of section 8(1A)(b) and section 8(1A)(c) of the IRO respectively.

Theissue beforethe Board wastherefore whether the sumsin question should be assessed
to salariestax.

Hed:

1.  Thecase advanced by the appdlant before the Board was whally contrary to the
EnglishNote. The Board had no hesitation in finding that the appe lant did make the
intimations to the Revenue as recorded in the English Note. By its letter dated 30
August 2002, the appdlant’s legal representative had dready confirmed the
accuracy of the English Note in a materia respect. The appdlant made no timely
chdlenge of the underlying facts recorded in that Note. It was only at the hearings
that the appdlant sought refuge in his aleged difficulties with the English language.
Besdesthe chdlenge againgt the accuracy of the English Note, the Board aso found
the appdlant’ sdenid of any knowledge of Company | — Futures irreconcilable with
Company A's assertion (in letter dated 14 May 2002) that he was seconded to
work in Company | — Futures since 1993. Hence, dl in dl, the Board did not find
the appellant to be an honest witness.

2.  Astotheevidenceof thefirst twowitnesses called in support of the appelant’ s case,
the Board found them both insufficient to dispdl the weight which they placed on the
English Note. Asto the evidence of the last witness, dthough the Board found him
an honest witness, his evidence however provided only limited assstance to the
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appdlant.

The Board dso found that the appellant had made no reference to Company | —
Brokerage or the Engagement Agreement during his interview with the Revenue on
10 July 2001. Had there been any truth with respect to the Engagement Agreement,
the Board would have expected the appellant to make immediate reference to the
same at the said interview. For these reasons, the Board regjected the appdlant’s
case that he had a separate Engagement Agreement with Company | — Brokerage
and that the sums in question were remuneration under that agreement.

After taking into account of al the circumstances of this case (induding the
investigation of the appellant by the Revenue, inquires made by the Revenue with
Company A — Futures and the evidence given by the appellant and his witnesses at
the hearings), the Board cameto a conclusion that the appellant was sent by each of
the Company A — Investment, Company A — Futures and Company A — Holdings
to discharge the obligations of Company A — Investment under the Co-operation
Agreament. Hence, the sums in question were income arising in or derived from
Hong Kong from the appelant’ s aforesaid employments.

Findly, as there was no credible evidence that any tax had been paid in Chinain
respect of the sumsin question, the Board a so regjected the appdlant’ s suggestion
that the said sums should be excluded on the basis of section 8(1A)(c).

Appeal dismissed.

Casereferred to:

D55/91, IRBRD, val 6, 424

T Yuk Yip for the Commissoner of Inland Revenue.
Lee Chi Shing of Messrs Andes Glacier & Co for the taxpayer.

Decision:

The Company A companies

1.

Company A — Futures is a private company incorporated in Hong Kong on 2

August 1990. The principd activity of Company A — Futures was acting as broker for clientsin
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futurestrading. Company A — Futures carried onitsbusiness a Address B. At dl materid times,
Mr C and Mr D were directors of Company A — Futures.

2. Company A —Holdingswasincorporated as a private company in Hong Kong on 19
March 1991. Initsaudited accounts for the year ended 31 March 1996, it was stated that:

‘ The principd activities of the company during the year were leveraged foreign
exchange trading, however, al the business activities were ceased on August 29,
1995'.

At dl materid times, Mr Cwasadirector of Company A —Holdingswhich aso carried on business
at Address B.

3. Company A — Investment was incorporated as a private company in Hong Kong on
14 May 1991. It carried on a business of leveraged foreign exchange and gold trading. At dl
relevant times, its business address was at Address B. According to its annua return made up to
31 December 1993, its two shareholders were Mr C and Mr D. Mr C, Mr D and the Appellant
were members of Company A — Investment’s board of directors. According to a subsequent
return made up to 14 May 1995, Mr C and Mr D were the only members of itsboard. Mr C and
Mr D remained director up to 23 June 1997.

The employment contracts with the Company A companies

4. According to an employer’ sreturn of Company A — Investment dated 26 April 1995,
the Appellant was employed as ‘ Sales Director’ of that company for the period between 1 April
1994 and 20 December 1994 earning a total of $229,001 by way of sdary and commission.

5. By an undated employment latter from Company A — Futures to the Appellant,
Company A — Futures offered to employ the Appellant as‘ Sales Director’ with effect asfrom 21
December 1994. The Appdlant’s working hours from Monday to Friday were from 8.30 am. to
5.30 p.m. and for Saturday from 8.30 am. to 1 p.m. The Appdlant was ‘required to carry out dl
duties assigned by the Company’. He was to be paid a salary of $12,000 and an alowance of
$2,000. The Appellant accepted this offer on 20 February 1995.

6. By another undated letter from Company A — Futures to the Appelant, Company
A — Futuresinformed the Appellant that his salary wasrevised to $16,000 with effect from 21 May
1995. His‘Allowance (Med)’ remained unchanged at $2,000.

7. By letter dated 16 May 1996 sgned by the Chief Executive of ‘[Company A]
Group’, the Appdlant was informed that with effect as from 21 April 1996, his sdary and
allowance were revised to $16,000 and $9,000 making atotal of $25,000 per month.
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8. By letter dated 1 April 1997, Company A — Futures informed the Appdlant that his
basic sdary was revised to $40,000 per month inclusive of a housing alowance of $30,000 per
month. Company A — Futures pointed out that * All other terms of employment will be remaining
unchanged’. By afurther undated letter from Company A — Futures to the Appdlant, Company
A — Futures confirmed the revision to $40,000 with effect as from 1 August 1997.

9. By letter dated 1 April 2000, Company A — Holdings informed the Appellant that the
terms of his employment had been revised with effect asfrom 1 April 2000. Hissdary wasto be
made up of bonus and was inclusive of a housing alowance not exceeding $30,000 per month.

10. By letter dated 6 December 2000, Company A — Futuresinformed the Appel lant that
with effect from 1 December 2000, his sdary as ‘Saes Director’ was revised to $46,000.
Company A — Futures expressed its gppreciation for the Appdlant’ s ‘ vauable contribution to the
Group'.

Thereturnsfiled by the Appellant

11. The Appdlant declared the following income in his tax returns for the years of
assessment 1994/95 to 2001/02:
Year of Name of employer Period of Position Income Total
assessment employment
Company A— | Company A—|Company A— From To Salary |Commission| Bonus
I nvestment Futures Holdings
1994/95 *xk 1-4-1994[31-3-1995 [ (Blank) $143,791
*xx 1-4-1994| 31-3-1995 | (Blank) $166,226
$310.047
1995/96 *rk 1-4-1995[ 31-3-1996 | (Blank) | $308,000 $30,920 $338.920
1996/97 *xk 1-4-1996( 31-3-1997 | (Blank) | $293,000 $45,120 $338.120
1997/98 o 1-4-1997| 31-3-1998 Sales $222,677 $249,161 | $70,070 $541.908
Director
1998/99 *xk 1-4-1998| 31-3-1999 Sales $288,000 $231,467 | $262,500 $781,967
Director
1999/2000 * ko 1-4-1999| 31-3-2000 Sales $531,533
Director
$1,498,300
$2.020,833
2000/01 o 1-4-2000| 31-3-2001 Sales $504,000
Director
$235,800
$730.800
2001/02 *xk 1-4-2001| 31-3-2002 Sales $580,300
Director
$512,000
$1.002,.300
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12. By letter dated 3 June 1998, the Appdlant amended his 1997/98 return. He
indicated that the bonus from Company A — Futures should be $1,396,370 instead of $70,070.

13. In his return for 2001/02, the Appelant further stated that he was provided with
quarters by Company A — Futures. The quarters provided was Address E.

Thereturn filed by Company A — Investment

14. Referenceis made to paragraph 4 above. According to that return of Company A —
Investment, the Appelant’ s employment with that company ceased on 20 December 1994.

Returnsfiled by Company A — Futures

15. Ondiversdates, Company A — Futuresfiled employer’ s return for the years 1994/95
to 2001/02 in respect of the Appd lant showing the following particulars:

Period Position Particularsof income Quartersprovided
From To Salary/ Commissio Bonus Extra Total Rent Rent Rent
Wages n Bonus paid to paid to refunded
landlord landlord to
by by employee
employer employee
1-4-199 31-3-199 Sales $42,000 $39,016 $81.016
4 5 Director
1-4-199 31-3-199 Sales $208,00 $130,920 $338.920
5 6 Director 0
1-4-199 31-3-199 Sales $293,00 $45,120 $338.120
6 7 Director 0
1-4-199 | 31-3-199 Sales $222,67 $249,161 | $70,070 $1,326,30 $1.868.20 $192,000 | $192,000
7 8 Director 7 0 8
1-4-199 31-3-199 Sales $288,00 $231,467 | $262,50 $781.967 $192,000 | $192,000
8 9 Director 0 0
1-4-199 | 31-3-200 Sales $493,33 $38,200 $531,533
9 0 Director 3

1-4-200 31-3-200 Sales $504,00

0 1 Director 0
1-4-200 31-3-200 Sales $204,00 $376,300 $580,300 | $348,000
1 2 Director 0

The address of the quarters provided to the Appellant was Address F.
Returnsfiled by Company A —Holdings

16. On divers dates, Company A — Holdings filed employer return for the years
1999/2000 and 2000/01 in respect of the Appellant showing the following particulars:
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Period Position Particulars of income Quarters

provided

From To Nature Amount Rent paid to

landlord by

employer

1-4-1999 31-3-2000 Sdes Bonus $1,498,300 $348,000

Director

1-4-2000 | 31-3-2001 (Blank) Bonus $235,800 $348,000

1-4-2001 31-3-2002 (Blank) Bonus $512,000

The address of the quarters provided to the Appellant was Address G.

Theentitiesin China

17.

18.

We are concerned with three aleged entities in City H:

@
(b)
(©

Company | — Indugtrid
Company | — Futures

Company | - Brokerage

On 18 February 1993 Company | — Industrid entered into a written agreement [‘the
Co-operation Agreement’] with Company A — Investment. The Co-operative Agreement was
signed by representatives of Company | — Industria and Company A — Investment and chopped
with the chops of both entities.

@

(b)

(©

(d)

Clause 2 of the Co-operation Agreement referred to Company | — Futuresasa
direct enterprise of Company | — Industrid and the wish of Company | —
Indugtrid to engage Company A — Investment as its business consultant.

Clause 3 of the Co-operation Agreement provided that Company A —
Investment was required to despatch four staff members versed in futuresto act
as principa consultant and business consultant of Company | — Futures. They
wereto ass3gt in the expansion of its futures business and the training of its Saff.

Clause 4 of the Co-operation Agreement provided that 25% of the monthly
commission received would be paid to Company A — Investment as its
remunertion.

Clause 5 of the Co-operation Agreement provided that the engagement was for
aninitia period of five years from 18 February 1993.
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Investigation of the Appellant by the Revenue

19. In June 2001 the Revenue commenced investigation into the affairs of the Appellant.
Accompanied by Mr J, accountant of Company A — Holdings, the Appdlant attended an interview
with the Revenue on 10 July 2001. According to the English note of that interview [ the English

Note']:

@

(b)

(©

(d)

(€

(®

The Appelant stated that he was‘ employed by [Company A] Group during the
period under review’ .

He said that since 1994/95 he ‘was paid with salary and commission. The
commission was caculated based on the sales generated by him and his team
members .

He stated that he ‘had acted as consultant in future trading in [City H] since
1994/95 till 1996/97'. He ‘only conddered himsdf as an employee of
[Company | — Indudtrid]’. He showed officers of the Revenue a staff badge
issued by the People’ sLiberation Army. Hetold the Revenuethat Company | —
Industria was a company under the control of the People’s Liberation Army.

He was asked about the trading name of Company | — Indudrid in China He
sad that the name of the building in which heworked* showing and displaying as
[Company | — Indugtrid] and he was not aware of its trading name’.

The Appdlant ‘said he was responsible for setting up Sales Department in
China. Intheinitid stage, he had to prepare training materids for saff in China
He had trandated the training materials that currently used by [Company A]
Group in Hong Kong from Chinese character to Smplified Chinese character.
He aso had to oversee the decoration progress in China.  When Saes
Department was in operation, he had to oversee the maintenance of clients
accounts and the reconciliation of clients investment accounts .

The Appd lant admitted that ‘ he had prepared dl necessary materias, such as
training materidsand work procedures, in Hong Kong during the initid stage of
seiting up of Sadles Department in China. Six monthslater, two other employess,
namely [Mr K] and [Mr L], stationed in China to oversee the operation in
China. At that time, [he] was the manager of Kowloon Branch of [Company
A — Futures]...He spent hdf of histimeworking in Chinaand haf of it workingin
Hong Kong. When [Mr K] and [Mr L] encountered enquiries and problemsin
Chinawnhile[he] wasaway, they would seek advicefrom [him] through 1.D.D.’.
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(@ ‘[He] was pad remuneration caculated in the range of 15% to 20% of the
commission income received by [Company | — Industrid].  Gross commission
¥ 800 was received by [Company | — Indudtrid] for every contract executed
on behdf of its clients. Both Mr K and Mr L did not entitle to any share of
commission and only received employment income from [Company A] Group.
Occasiondly [he] would pay extra money to them as bonus. The total bonus
claimed to have been paid to Mr K and Mr L amounted to about 10% of the
commission received by [him]. Theremuneration was paid to him by deposting
money into the bank account of [Company M], a company beneficidly owned
by [him]. Hisremuneration was calculated every two months. [He] claimed that
he received about $4M between the years from 1994/95 to 1996/97 from
[Company | — Indudtrid]’.

(h)  When asked about when the money was paid to him, the Appellant dlegedly
said that ‘he only came to know the money was pad to him when he
occasionaly updating the bank passhook. He believed that the money was paid
to him through black market money exchange. [He] clamed that a locd
manager in Chinanamed “Mr N” was responsible to remit the money to him.
[Mr N] would inform him once the money had been deposited into his bank
account’ .

(i) TheAppdlant dlegedly explained that hismother-in-law had ‘relaionship’ with
Company | — Industrial and due to such ‘relaionship’ he managed to gain trust
and earn income from Company | — Indudtrid.

() The Appdlant was questioned extensively on the bank accounts which he
operatedin hisown name and in the name of Company M. Vaiousaccountsin
the Bank O and the Bank P were identified.

20. By letter dated 5 September 2001, the Revenue sent to the Appdlant the English
Note. The Revenue invited the Appellant to examine the English Note and comment on any error
or inadequacy. Thisletter wasin English and in Chinese.

21. By letter dated 17 December 2001, the Revenue pressed the Appellant for his
responseto thelr earlier |etter of 5 September 2001. Thisletter wasdso in English and in Chinese.

22. By a separate letter dated 17 December 2001, the Revenue sought additiond
information and documents from the Appelant. The Appellant wasinvited to confirm that no bank
accounts other than those disclosed during the 10 July 2001 interview were maintained by him
and/or his spouse.
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23. On 10 October 2001, Messrs Andes Glacier & Co was instructed to act for the
Appellant. By letter dated 30 August 2002, Messrs Andes Glacier & Co replied to the Revenue's
letter of 17 December 2001. They informed the Revenue that * Our client and hiswife do not have
any bank account, properties, quoted shares, investments and remittances other than those as
disclosed during the initid interview’. This letter was copied to the Appellant.

24, By letter dated 17 September 2002, the Revenue reminded the Appd lant that various
heads of information referred to in the English Note had not been supplied. The Revenue dso
asked the Appellant for information in relation to the income which he received from Company | —
Indudtrid.

25. By letter dated 15 December 2002, Messrs Andes Glacier & Co sent to the Revenue
an engagement agreement dated 20 May 1993 [* the Engagement Agreement’]. This Engagement
Agreement was alegedly made between Company | — Brokerageand the Appdllant. According to
the Engagement Agreement, Company | — Brokerage was a company dedling in futures. By that
agreement, Company | — Brokerage engaged the Appdllant asits Principal Consultant to train staff
members of Company | — Brokerage. The Appelant was to be paid consultancy commission.

Such commission wasto be computed at 20% of the monthly net profit of Company | — Brokerage.
The commission wasto be paid into bank account as designed by the Appellant. This Engagement
Agreement was signed by the Appdlant but not by Company | — Brokerage. It was however

chopped with 2 chops, one bearing the name of Company | — Brokerage and the other bearing the
name‘Mr Q’.

26. By letter dated 22 May 2003, Messrs Andes Glacier & Co submitted to the Revenue
the following summary of the Appdlant’s ‘ sdary income received from China’:

1994/95 1995/96 1996/97 1997/98
April $71,010 $709,500
May $351,200 $1,034,000 $86,000
June $1,244,960 $1,302,800
July $362,500 $350,700
August $808,600
September $107,800 $393,500
October $107,400 $1,300,500
November $420,600 $350,700
December
January $76,000 $2,092,230 $147,800 $1,436,130
February $111,900
March $61,000
Tota $2,432,770 $5,061,530 $498,500 $4,934,030
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The gppdlant claimed that ‘ the sdary payments (after deducting the Persond Income Tax of China)
were remitted to Hong Kong or paid by cash in China’.

27. The issue before usis whether the sums referred to in paragraph 26 above should be
assessed to saaries tax.

Inquiries made by the Revenue with Company A — Futures

28. On 11 April 2002, the Revenue indtituted tax clam No 2513 of 2002 against
Company A — Futures seeking various heads of information pertaining to the Appelant’s
employment with that company. By letter dated 14 May 2002, Company A — Futuresinformed the
Revenue that:

(@ Company A —Futuresand the Appellant entered into an employment contract in
Hong Kong on 21 December 1994.

(b) The appdlant was not required to work outsde Hong Kong under his
employment contract with Company A — Futures.

(c) From 1993, the Appellant was seconded to PRC to work in another company,
Company | — Futures. Company A — Futures ‘was not a related company to
[Company | — Futures] and [the appellant] needed not perform any service for
[Company A — Futures] during his secondment in PRC’.

(d) The remuneration paid by [Company | — Futures] to [the Appdlant] was
negotiated between the two parties concerned. [Company A — Futures] had no
information on how the remuneration was calculated, the date, the amount and
the mode of each payment, because [the Appellant] did not work for [Company
A — Futures] in PRC’.

Contentions of the Appellant

29. The Appellant drew our attention to a decision of this Board in Case No D55/91,
IRBRD, val 6, 424. The Board in that case pointed out that:

‘ Thereis no definition of a secondment, but we think it is correct to say that it
isa period of temporary employment at the end of which the employee returns
to his general employment. Depending on the circumstances of the case, the
secondment may be based on a contract of service made between the
temporary employer and the employee with the consent of the general
employer, or it may be smply a case of the general employer directing the
employee to go and do some work for the temporary employer without
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involving the creation of a contract of service between the temporary
employer and the employee'.

On the basis of that authority, the Appellant contends as follows:

@

(b)

(©
(d)

(€)

He was seconded to a new employer Company | — Brokerage which is a
company resdent in China

The Engagement Agreement was ‘negotiated, enforceable and concluded in
Chinal.

His sdary was paid in cash in China

All the services under the Engagement Agreement were performed in Chinaand
no services was rendered in Hong Kong.

The sums in question should aso be excluded from sdaries tax by virtue of
section 8(1A)(c) of the Inland Revenue Ordinance [ IRO’].

Contentions of the Revenue

31.

The Revenue contends as follows:

@

(b)

(©

(d)

What has to be decided is whether the income arose in or derived from Hong
Kong from a source of employment or not.

If during the rdlevant years of assessment, the location of a person's
employment isin Hong Kong, he is lidble to sdlaries tax on the whole of the
income from his employment under section 8(1)(a) of the IRO dthough heis
required to perform some of hisduties outsde Hong Kong in connection with his
employment.

If, however, aperson slocation of employment isoutside Hong Kong, hewould
not be liable to sdaries tax in Hong Kong on the whole of his income but only
ligble to tax on income derived from services rendered in Hong Kong under
section 8(1A)(a) of the IRO.

At dl relevant timesthe Appellant was under the employment of the Company A
Group and the locdlity of such employment was in Hong Kong.
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(e) Thereisno credibleevidenceto support the Appelant’ s clam that there existed
a separate and digtinct employment between the Appelant and Company | —
Brokerage.

() The sums in question were derived from Hong Kong from the Appelant’s
employment with the Company A Group.

(9 According to the Commissioner’ s determination, the Company A Group was
made up of Company A — Investment, Company A — Futures and Company
A —Holdings.

Thehearing before us

32. At theinception of the hearing before us, the Appellant submitted acopy of abusiness
licencein respect of Company | — Brokerage [‘the Business Licence]. Mr Lee of Messrs Andes
Glacier & Co admitted thet this Business Licence was in his possession for about aweek prior to
the commencement of hearing before us. This Business Licence is obvioudy an important

document. Mr Lee gave usno explanation asto why advance notice was not given to the Revenue.
We deprecate such conduct. The Revenue was deprived of an opportunity of properly
investigating this important document. We take this into account when considering what weight to
be attached to the Business Licence.

33. TheBusnessLicencewasdated 17 October 1994. It gave adatefor theregistration
of the commencement of businessof Company | — Brokerage. Apart from the year 1993, the rest
of that date was covered by the chop of the issuing authority. According to the Business Licence,
aMr Q wasthe legd representative of Company | — Futures.

Thetestimony adduced on behalf of the Appellant

34. Apart from the Appdlart, Mr R, Mr Sand Mr T gave evidence in support of the
Appdlant case.
35. The Appdlant told us that Mr C of Company A introduced him to Mr Q in

March/April 1993. He had two to three discussons with Mr Q. Drafts of the Engagement
Agreament were sent to him in Hong Kong. Mr C of the Company A Group gave him permission
to conclude that arrangement. After taking up his position in China, he ceased to be a director of
Company A — Invesment in order to avoid any conflict. His main duties in China were in
recruitment, training and promotion of futuresbusiness. Company | — Brokeragewas hisemployer.
He was evasive in reation to his remuneration from Company | — Brokerage. According to his
written statement, Company | — Brokerage was prepared to pay him 20% of its commission
incomeashissday. The Appdlant sought to explain that thismeant Company | — Brokerage’s net
income/net profit. He said he did not participate in Company A's futures business in China.
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Although he did notice Company | — Futures, he did not pay any attention and had no knowledge
of that entity. He said he has a poor command of the English language. He was educated up to
Form V and managed to secure a bare pass in English after severa attempts. He did read the
English Note and did consult his tax representative on its contents. He did not sign and return the
English Note to the Revenue as he did not fully understand the same. In relaion to Messrs Andes
Glacier & Co's letter to the Revenue dated 30 August 2002, he said whilst he could understand
each of the words ‘ other than those as disdlosed during the initid interview’, he had difficulties in
understanding thewhole phrase. He said the bulk of the paymentsfrom Company | — Brokerage to
him was in cash and there were only occasiond depodits into his account in China. He did not
disclosethisaccount in Chinaas hewas not asked by the Revenue. Inrelation to chequesdrawn by
Company M infavour of Mr K dated 12 August 1996 for $30,000 and dated 21 December 1996
for $78,100, he surmised that the same were reimbursements for sums expanded by Mr K on his
behdf in buying gifts or aranging trips for saff members of Company | — Brokerage. The
Appdlant admitted that he did not pay attention to payment of tax in China

36. Mr R was the Finance Manager of Company | — Brokerage. He commenced work
with Company | — Industrid in March 1993. Company | — Brokerage was a subsdiary of
Company | — Industrid. Company | — Brokerage commenced business in about October 1993.
Company | — Industria, Company | — Brokerage and Company | — Futures had their officesin the
same building with Company | — Industria on the 8" floor, Company | — Futures on the 4" floor
and Company | — Brokerage on the 2 floor. He witnessed the signing of the Engagement
Agreement inthe office of Mr Q. Mr Q left the company in 1997. The Appellant did not have any
basic sdary. Mr R was however very confused asto the Appdlant’s entittements. According to
his written statement, the Appellant was to be paid 20% of the commission received by Company
| — Brokerage. He amplified that in the course of his evidence to 20% of the net receipt of the
company and then 20% of the net profit of the company. He said the Appellant was paid ether in
cash or by deposits of RMB into hisaccount in City H. He said Company | — Brokerage paid tax
to the authority in China. His evidence is unclear as to whether such payment was in respect of
Company | — Brokerage’s own liahility or in respect of the liadility of the Appdlant. He cannot
recall whether the Appe lant was shown the certificate of payment which wasretained by Company
| — Brokerage. Company | — Brokerage ceased businessin 1998. All its documents were taken
over by the People’s Liberation Army. A copy of the Business Licence was however retained by
Company | — Indugtrid.

37. Mr S told us in his written statement that he was a former staff member of the
Company A Group. Heaccepted asaccurate the employer’ s returns of Company A — Futures for
the years 1995/96 and 1996/97 which described him as the * Section Manager’ and the ‘ Deputy
SdesManager’ of the Company A —Futures. He said he was sent with three othersincluding one
Mr U towork in Company | — Futuresin City H. Company A provided them with quartersin City
H. He admitted that he heard of Company | — Brokerage. Company | — Brokerage dedt with
futuresin Chinawhilst Company | — Futures handled futuresin the international market. Joint social
functions including trips overseas were hosted by Company | — Brokerage and Company | —



INLAND REVENUE BOARD OF REVIEW DECISIONS

Futures to reward members of their saff. Cheques drawn by Company M in his favour were
reimbursements for cogts incurred in those functions.

38. Mr T described himsdlf to be ‘the director of [Company A] group’ in an affirmation
submitted to this Board. He said he was only in charge of marketing matters. Company A was
looking for abusiness partner in 1992 and managed to locate Company | — Indudrid. His
company entered into the Co-operation Agreement with Company | — Industrial and he sent four
experienced sdle personsto City H. Thefour wereMr S, Mr U, Mr V and Mr K. No employee
permit was issued by Company | to these members of Company A gaff. Apart from these sdes
persons, he could not identify the person sent by Company A to providetraining to Company |. He
did not participate and had no persona knowledge of the arrangement between the Appellant and
the companiesin China. He said Company A did not pay the Appellant anything in respect of his
work in China

Our decison

39. The case advanced by the Appdlant before usiswhally contrary to the English Note.
What we find Sgnificant is that whilst the Appellant now seeks to chalenge the English Note as not
depicting the true facts, the Appellant made no attempt to deny that the English Noteis an accurate
record of what transpired at his meeting with the Revenue on 10 July 2001. We have no hesitation
whasoever in finding that the Appellant did make the intimations to the Revenue asrecorded in the
English Note. The Appellant made no timely chalenge of the underlying factsrecorded in that note.
By its letter dated 30 August 2002, Messrs Andes Glacier & Co confirmed its accuracy in a
meterid respect. The Appdlant sought refuge in his dleged difficulties with the English language.
He secured apassin English after severd attempts. The English correspondence of Messrs Andes
Glacier & Cowereadl copiedto him. Hiswritten statement beforethisBoard isin English. Weare
of the view tha his sandard of English is much better than he is willing to admit and his dleged
ignorance is no more than a convenient excuse to explain the English Note. On this and other

issues, we do not find the Appdlant to be an honest witness. His denid of any knowledge of

Company | — Futures cannot be reconciled with Company A — Futures assertion in letter dated 14
May 2002 that he was seconded to work in Company | — Futuressince 1993. He put forward new
but contradictory explanations on the payments made by Company M in favour of Mr Sand Mr K.
We do not find any of these credible in the light of his stance at the 10 July 2001 interview.

40. The Appdlant made no reference to Company | — Brokerage or the Engagement
Agresment during his interview on 10 July 2001. He showed officers of the Revenue his Saff
badge with Company | — Indugtrid but faled to identify the trading name of that company. Had
there been any truth with respect to the Engagement Agreement, we would have expected the
Appdlant to make immediate reference to the same a the interview. There are other weighty
factors which cast doubt on the authenticity of the Engagement Agreement. The Appelant
indicated at the 10 July 2001 interview that his mother-in-law's ‘reaionship’ with Company | —
Industrid was the reason why he managed to earn income from that company. Thisisat oddswith
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his new casethat he wasintroduced to Mr Q by Mr C. We have not lost Sght of the evidence of
Mr R. We view his evidence on the execution of the Engagement Agreement with suspicion
bearing in mind his falure to identify precisdy the Appelant’ s entitlement under that Agreement.
His evidence isinsufficient to digpd the weight which we place on the English Note.

41. We are dso not impressed by Mr S as awitness. The cheques in his favour were
subgtantial amounts. Had heincurred like amounts on behdf of the Appd lant on gifts and trips, we
would have expected some primary documents from him to support that contention. We find the
intimations given by the Appellant at the 10 July 2001 meeting as representing the truth. Mr Swas
not entitled to any commission and the chegues from Company M were extra money to him as
bonus.

42. We find Mr T to be an honest witness. His answers were not contrived but were
spontaneous. Hisevidence however providesonly limited assistance to the Appdlant. First, wedo
not know the precise statusof Mr T. Hewasobvioudy not adirector of Company A — Investment.
Secondly, his primary interest wasin marketing and he had little involvement with the companiesin
China Thirdly, the four staff members which he sent were dl in marketing. He could not identify
the staff member sent to carry out training duties. Fourthly, he admitted that he had no persond
knowledge of the arrangement between the Appellant and Company |.

43. For thesereasons, wergect the Appellant’ scase that he had a separate Engagement
Agresment with Company | — Brokerage and that the sums in question were remuneration under
that agreement.

44, We are however concerned with one aspect of the Revenue’s case. The Revenue
had presented its case on the basis that the Appellant was employed by the Company A Group.
The Company A Group is not a legd entity. On the evidence before us, the Appdlant’s
employment was with Company A — Investment, Company A — Futures and Company A —
Holdings. His employment with Company A — Investment ceased on 20 December 1994 and he
left the Board of Company A — Investment by 14 May 1995. The Co-operation Agreement was
made between Company A — Investment and Company | — Industrid. Company A — Futures and
Company A —Holdingswere not parties to that agreement. This casts doubt on whether the sums
in question were derived from Hong Kong from the Appd lant’ s employment with Company A —
Futures and Company A — Holdings.

45, Our concerns referred to in paragraph 44 above were dispelled by the following
factors. Firg, the Appellant himsdf told the Revenue at the 10 July 2001 interview that the sumsin
question semmed from the Sales Department which he set up in China. We have no doubt thet his
initid entry into Chinawastheresult of his employment with Company A — Investment. Secondly,
the Appe lant further said at the 10 July 2001 interview that he was paid by Company | — Indudtria
and he made no digtinction between the years from 1994/95 to 1996/97. Thirdly, referenceto the
notion of the Company A Group can aso be found in the Appdlant’s evidence. Mr T described
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himsdf asadirector of the Company A Group. Revison of the Appellant’ s employment terms on
16 May 1996 was made on behaf of the Company A Group. Company A — Futures expressed
gratitude on 6 December 2000 for the Appd lant’ s contribution to the Group. Fourthly, Company
A —Futuressaid initsletter dated 14 May 2002 that the Appellant was seconded to Company | —
Futures. Fifthly, Mr Swas aso an employee of Company A — Futures at the materid times. Itis
the Appdlant’s case that he was sent to discharge the obligations of Company A — Investment
under the Co-operation Agreement. Given the admissions of the Appellant at the 10 July 2001
interview, wefind no materid distinction between the Appelant’ s position and that of Mr S on this
issue. For these reasons we conclude that the Appelant was sent by each of Company A —
Investment, Company A — Futures and Company A — Holdings to discharge the obligations of
Company A —Investment under the Co-operation Agreement. The sumsin question were income
arisng in or derived from Hong Kong from the Appelant’ s aforesaid employments.

46. Wergect the Appdllant’ s suggestion that the sumsin question should be excluded on
the basis of section 8(1A)(c). There is no credible evidence that any tax was paid in Chinain
respect of those sums.

47. For these reasons, we dismiss the Appellant’s apped and confirm the assessments.



