INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D57/03

Profits tax — rea property — whether profits were capitd in nature and were not assessable to
profits tax — sections 2, 14, 61, 61A and 68(4) of the Inland Revenue Ordinance (‘ IRO’) —
sections 26 and 28(3) of the Buildings Ordinance (‘BO) — costs — goped obvioudy
unsustainable — section 68(9) of the IRO.

Pandl: Kenneth Kwok Hing Wai SC (chairman), Patrick James Harvey and Anthony So Chun
Kung.

Dates of hearing: 29 June, 2, 3, 10 and 11 July 2002.
Date of decison: 26 September 2003.

This apped was heard together with D55/03 and two other appedls.

The gppdlant company inthiscase (* A3 ) and that in D55/03 (* A1), D56/03 (* A2 ) and
D58/03 (* A4’ ) wereincorporated in Hong Kong. Theissued share capital of each of the gppellant
companies has remained a $2 each since incorporation. Between July 1988 and April 1993, the
gppdllant companies, ether by themselves or through trustees, acquired a totd of nine blocks of
properties, Sx of which werewith exigting tenancies. Theacquisitionsof six of the nine blockswere
respectively financed partly by aloan from the Bank and one block by interest-bearing loan from
the Holding Company of A1 and A2. At least two blocks were purchased subject to orders
imposed by the Building Authority under sections 26 and 28(3) of the BO. The agppellant
companies and their trustees sold dl the nine blocks by agreement dated 11 August 1993 and the
sale proceeds were divided among the four appelant companies.

The grounds of gpped of the four gppdlant companieswere that * the profitsreferred to in
the determination were capitd in nature and were not assessable to Profits Tax or dternatively that
the assessment was excessve' . A3 and A4 dso gppeded againg the assessments on the ground
that they * should have been granted rebuilding alowances .

On thefirgt day of hearing, the Board drew the parties  attention to D30/01 and D11/02.

Counsd for the gppellant companies submitted that:

(@ theburden was on the respondent;



(b)

(©
(d)

Hdd:
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the burden cast on the gppe lant companies by section 68(4) was no more than to
provide sufficient evidence to show that the respondent’ s concluson that the
gppellant companies were trading was wrong;

there was no evidence that the gppellant companies were trading; and

there was no or no sufficient evidence that the appelant companies activities were
caught by section 14.

Section 68(4) provides that the onus of proving that the assessment gppeded
agang isexcessve or incorrect is on the gppellant companies. In Mok Tsze Fung,
MillsOwensJsad: “ ... It was for the appellant to adduce evidence before the
Board of Review in order to discharge the onus resting upon him, and on his
failure to do so the Board was entitled, indeed bound, to reject his appeal’.
The burden dill rests on the taxpayer even in respect of the anti-avoidance
provison, that is, sections 61 and 61A. The Board was bound to rgect the
submission of counse for the gppellant companies on burden of proof.

The dated intention in these four gppedls is to redevelop for rentd income. The
dtated intention, according to the ora evidence of the Surviving Shareholder of A1,
wasthat they would leaseit firgt and then they would buy al of them and then rebuild
it and leaseit. Whether the stated intention was in fact the intention is a question of

fact. The Board decided against the gppellant companies on thisfactud issue. If the
dated intention was in fact the intention, there is no reason why the gppelant

companies shoud have put forward so many different Sories in the past. Asin

D30/01 and D11/02, the Sgnificance of the evidencein these gpped sliesin what the
Board has not been told. There was no evidence on what was thought &t the time
the stated intention was said to have been formed to be the prospects of acquiring
the last three blocks; the time it would take to evict al occupiers, and the time it
would take to construct the proposed new building(s). There was no evidence on
the financid worth or net worth as a July 1988 of any of the ultimate beneficid

owners of the sharesin the gppellant companies, the gppellant companies’ financid

ability to service the proposed new building(s) and to pay off theinstalment loan; and
what was thought to be the occupancy rate of the proposed new building(s) or the
unit rental. The gppellant companies have not proved that the* stated intention” was
in fact held, not to mention genuindy held, redidtic or redisable.

The Board was of the opinion that al four appeaswere obvioudy unsugtainable. All
four gppellant companies should have redlised that their gppeal s were hopeess after
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D30/01 and D11/02 had been drawn to their attention. Pursuant to section 68(9) of

the IRO, each of the appellant companieswas ordered to pay the sum of $5,000 as
costs of the Board.

Appeal dismissed and a cost of $5,000 char ged.
Case referred to:
D55/03, IRBRD, vol 18, 591

Ansemo Reyes SC ingructed by Department of Judtice for the Commissioner of Inland Revenue.
Benjamin Chain Counsd ingtructed by Messrs Tsang Chau & Shuen for the taxpayer.

Decision:
1 Thisis an goped againg the determination of the Commissioner of Inland Revenue
dated 26 February 1999 whereby:

(& the profits tax assessment for the year of assessment 1993/94 under charge
number 1-5019854-94-6, dated 24 June 1997, showing assessable profits of
$154,614 with tax payable thereon of $27,057 was confirmed; and

(b) the profits tax assessment for the year of assessment 1994/95 under charge
number 1-5038880-95-7, dated 24 June 1997, showing assessable profits of
$5,759,769 with tax payable thereon of $950,361 was confirmed.

2. This apped was heard together with D55/03, IRBRD, vol 18, 591 and two other
appeals.
3. For reasons given in the decison D55/03, we confirm the assessments appeded

againg in this case as confirmed by the Commissioner and we order the Appellant in this apped to
pay the sum of $5,000 as costs of the Board, which $5,000 shal be added to the tax charged and
recovered therewith.



