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Case No. D5/07

Penalty tax — section 9A, 68(9) and 82A of the Inland Revenue Ordinance (‘IRO’) — service
companies— persond beief that income to the service companies is not employment incomeis not
reasonable excuse — gppellant’ s conduct of an gpped is afactor to consider whether to make an
order for costs.

Pand: Kenneth Kwok Hing Wa SC (chairman), Macolm Merry and Kenny Suen Wai Cheung.

Date of hearing: 27 April 2007.
Date of decison: 29 May 2007.

The gopdlant and her husband were the ally and equa shareholders of a private
company. The gppdlant is an information technology professond. The Deputy Commissioner
determined that the income derived by the company should be treated as the gppdlant’ sincome
and chargesble to salaries tax pursuant to section 9A of the IRO. The gppdlant was informed of
the intention to assess additiona tax.

The gppdlant argued that the gppdlant’s view was honestly hed thus condituting a
reasonable excusefor so doing and the gppellant accused the Revenue of various mattersincluding
‘dtting on the files for 6 years, ‘blatant entrgoment’, ‘mdadminidration and inefficiency’,
‘doppiness and ‘unjust enrichment’.

Hed:

1 Individuals who use service companies do so as a matter of choice. By using
service companies, they run the risk that one or more of the anti-avoidance
provisons, eg. sections 61, 61A and 9A, may apply to the transactions or
agreements. Persond belief, even if honestly held that income to the service
companies is not employment income of the individuds is unlikdy to condtitute
reasonable excuse for submitting incorrect tax returns.

2. Itiscdear from the wording of section 82A that the excuse relied on must exist at
thetime when the taxpayer makeshisor her return. The gppelant has not begun to
provethefactuad bassof any of her accusations. Without proving the factua basis,
the‘reasonable excuse’ contention does not get off the ground. The gppdlant has
no reasonable excuse.
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3. It was quite irresponsible tomake serious accusations without making any attempt
to lay thefactua foundation. A appdlant’ s conduct of an gpped isafactor which
the Board takes into account in consdering whether to make an order for costs
under section 68(9).

4.  Thegppdlant who chose to enter into anti-avoidance schemes take arisk. They
can hardly expect much, if any, sympathy from the Board if their schemesare held

to beineffective. They have had the use of the amounts which should have been
paid as tax and the Revenue have suffered actual oss.

Appeal dismissed.
Case referred to:
D14/06, IRBRD, val 21, 371
Taxpayer represented by her husband.
Leung Wing Chau and Lam Chuen Kee for the Commissoner of Inland Revenue.

Decision:

1. Thisisan gpped againg the following additiona assessments (‘ the Assessments) dll
dated 22 December 2006 by the Deputy Commissioner of Inland Revenue, ng the appd lant
to tax under section 82A of the Inland Revenue Ordinance, Chapter 112, (‘the Ordinance’ ) inthe
falowing sums

Year of assessment Additional tax Chargeno
1996/97 $47,000 9-2630822-97-8
1999/2000 $54,000 9-2323303-00-0
2001/02 $29,000 9-3656580-02-6
Totd: $130,000
The agreed facts
2. Paragraphs 1 — 6, 8 — 30, and 32 — 37 of the facts Sated in the Statement of Facts

were agreed by the parties. Subject to deleting sub-paragraphs (a) — (f) and replacing the phrase
‘inter dia, thefallowing terms’ by *the terms on page 32 of the R1 bundle.’, paragraph 7 was aso
agreed.
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3. We find the facts agreed by the parties as facts.

The salient facts

4. The ient facts are asfollows.

5. A private company (‘ ServiceCo’) wasincorporated in Hong Kong on 13 September
1994. The appdlant and her husband have been the only and equd shareholders of ServiceCo

gnceitsincorporation. The appelant and her mother were gppointed as directors of ServiceCo on
5 December 1995. ServiceCo made up its accounts to 31 March each year.

6. The gppdlant is an information technology professond.
7. The appdlant reported thefollowing sdary incomein her Tax Return — Individuas for
the years of assessment 1996/97, 1999/2000, 2001/02:
Year of Name of Capacity Period Total Date of
assessment employer employed amount return
$
1996/97 [anamed (blank) [illegiblgl 260,000 19-6-1997
company]
1999/2000 [another XXX Director 1-12-1999 222,795 13-1-2001
named 31-3-2000
company
(‘Employer
1)]
2001/02  [Employer 1] XXX Director  1/4/2001— 301,507 30-5-2002
31/8/2001
8. The assessor rased on the gppelant the following sdaries tax assessments

(collectively referred to as ‘ the origina sdaries tax assessments):

Y ear of assessment Assessable income Tax Date of issue
1996/97 $272,000" $28,600 10-12-1997
1999/2000 $244,984? $12,421 22-5-2001
2001/02 $301,507 $5,628° 10-7-2003

$818,491 $46,649

! Assessed i n accordance with the amount reported by Employer 1 in the Employers’ Returnsin respect of the
appellant

2 Comprising income of $222,795 from Employer 1 and rental value of residence $22,189

% After tax rebate of $3,000 pursuant to the Tax Exemption (2001 Tax Y ear) Order
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9. There was no objection againg the origina sdaries tax assessments.
10. ServiceCo and alimited company (‘ Employer 2') made an agreement in writing dated
6 December 1995. It was sgned by the appellant on behaf of ServiceCo.
11. ServiceCo and Employer 1 made an agreement in writing dated 1 April 1999. It was
sgned by the gppellant on behdf of ServiceCo.
12. SarviceCo filed the following profits tax returns, Sgned by the appellant:
Net
assessable
profits
Assessable after set
Date Date of profits/ off of loss Loss
Year of of issue recelpt (loss) brought carried
assessment of return of return reported forward forward
$ $
1995/96 19-4-1996 18-7-1996 (120,858) NIL 120,858
1996/97 24-3-2003 29-4-2003 2,560 NIL 118,298
1999/2000 5-12-2003 29-12-2003  (111,667) NIL 1,151,876
2001/02 3-4-2002 18-11-2002 139,797 NIL 1,050,420

ServiceCo' sreported income included the following from Employer 1 and Employer 2:

Year of assessment Nature of income  Amount
$

1996/97  Conaultancy serviceto 390,476
Employer 2

1999/2000  Consultancy serviceto 484,000
Employer 1

2001/02  Consultancy serviceto 333,000
Employer 1

13. On the basis of the returns submitted, no profits tax was payable by ServiceCo for

1996/97, 1999/2000 and 2001/02.

14. In early 2003, the Revenue commenced atax audit on the appdlant’ stax affars. By
letter dated 3 March 2003, the assessor informed the gppellant of the tax audit.
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15. The assessor raised on the gppel lant the following additiond salaries tax assessments
(referred to collectively as ‘ the additiona sdaries tax assessments):

Year of Dateof Revised total Amount  Additional
assessment assessment amount previoudy assessment
assessed assessed
$ $ $
1996/97 24 March 722,000 272,000 450,000*
2003
1999/2000 5 December 728,984° 244,984 484,000°
2003
2001/02 5 December 634,507 301,507 333,000’
2003
16. The gppd lant objected againgt the Additional Sdlaries Tax Assessments.
17. By a Determination dated 3 June 2005, the Deputy Commissioner determined that

the income derived by ServiceCo from Employer 2 and Employer 1 should be trested as the
gppdlant’ s income and chargeable to salaries tax pursuant to section 9A of the Ordinance. He
confirmed the Additional Sdlaries Tax Assessments for 1999/2000 and 2001/02 but reduced the
Additiond Sdaries Tax Assessment for 1996/97 to show additiond assessable income of
$390,476°.

18. Thus, the amounts of the assessable income assessed by the Additiond Salaries Tax
Assessments, as determined on objection, are asfollows:
Year of (Revised)  Additional
assessment Assessableincome  assessable
income
$ $
1996/97 722,000 390,476
1999/2000 728,984° 484,000
2001/02 634,507 333,000
19. On 30 June 2005, the appellant gave notice of appeal. No ground of gpped was

stated and the notice was not accompanied by any of the documents required under section 66(1).

* Thiswas an estimated assessment under section 60 and issometimes called a‘ protective assessment’ in view
of theimminent expiry of the 6-year time limit under the section

® Income of $706,795 and rental value of residence of $22,189

® Same amount as the amount received by ServiceCo from Employer 1

" Same amount as the amount received by ServiceCo from Employer 1

8 Same amount as the amount received by ServiceCo from Employer 2

® Income of $706,795 and rental value of residence of $22,189
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20. By a decision dated 27 April 2006, D14/06, (2006-07) IRBRD, vol 21, 371, the
Board [Colin COHEN, James MAILER and James WARDELL ] dated that the Board was not
satisfied that the gppellant had made out any basis for an extension of time and declined to extend

the time for gppeding.

21. On 14 July 2006, the assessor reduced the Additiond Sadaries Tax Assessment for
1996/97 in accordance with the Determination.

22. By anotice dated 9 October 2006, the Deputy Commissioner informed the gppellant
of hisintention to assess additional tax in respect of the following:

“ According to our information, you have made incorrect tax returns by understating
your income. If the Department had accepted the returns as correct, tax would have
been undercharged. The detalls are asfollows:.

Y ears of Assessment Amount of tax
$
1996/97 70,771
1999/2000 82,280
2001/2001 56,610
Totd 209,661’
23. The section 82A(4) notice in this case stated the alleged amounts of tax involved but

was congpicuoudy slent on the amounts of dleged understatement. The gppellant did not take any
point and we say no more abot it.

24, No prosecution under section 80(2) or 82(1) has been indtituted in respect of the
same facts. On 22 December 2006, the Deputy Commissioner made the Assessments after
considering the appdlant’ s representations.

25. By letter dated 15 January 2007, the appellant gave notice of apped agansgt the
Assessments.

Grounds of appeal
26. The Grounds of Apped read asfollows:
‘(@ | have never given any incorrect return, satement or informeation to the
Commissioner (she has not specified the specific ground). | operated under

[ServiceCo] dl these years and have duly reported profits tax through a
quaified tax consultant every year. | was an independent contractor during the
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(b)

(©

(d)

(€)

(®

relevant periods and the Commissioner, in coming to the conclusion that | was
an employee, had gpplied the wrong tests,

The commissoner has misgpplied s. 9A to my case as my service was not
provided to the “relevant person or any other persori’. The “other person’
should be associated (or have acontrol relationship) with the“relevant person”
according to the objects stated in para. 4 of DIPN 25. None of the “rdevant
persons” and “other persons” in my projects were “associated”. They dedt
with each other at arms length after proper tendering process,

evenif | werewrong in not reporting mysdf asan employee (1 fill maintain, on
professond advice, that | was never an employee during the relevant times),
my view was honestly held thus congtituting a reasonable excuse for so doing;

S. 9A wasintroduced in November 1995. Thefirg of my returnswasfiled in
1996/97 and the Commissioner did not seefit to query it until 2003. Theonly
Board of Review case on s. 9A was decided on 26 November 2001 (Case
No. D108/01 - incidentaly it is precisely thetype of casethat s. 9A isintended
for which is plainly different from mine). There was no guidance during dl

relevant times on how to interpret s. 9A apart from DIPN 25. If the
employment/independent contractor issue was sraight forward, or had the
Commissioner acted promptly instead of Stting on my filesfor 6 years, | would
have complied with her requirement (or challenged its legdity) earlier. The
Commissioner is therefore estopped from asserting that my reporting was
incorrect for s. 82A purposes, if not for 1996/97 then for the later years. Her
acquiescence lulled me into not getting a second professiona opinion on how
my returns should be filed, thus amounting to a reasonable excuse for me;

Good adminigtration would entaill Government taking reasonable measures to
help citizens not to bresk the law unwittingly when new laws are introduced.
That is why when new road sgns or speed limits are introduced, the
Commissioner of Policewould post conspicuous advisories a “black spots’ to
educate motorigts of the change. Here the Commissoner of Inland Revenue
should have known long time ago that my 1996/97 tax return did not taly with
her understanding of s. 9A, yet she raised no objection until 2003. In the
meantime | prepared my subsequent tax returns the same “errant” way
because | had no reason to believe that she did not agree with it. It is blatant
entrapment for her now to impose surcharges of 66% to 51% on thosereturns,

On the other hand, if she had had no knowledge that my 1996/97 tax return
had “breached” the then newly introduced s. 9A until 2003, it would reflect
badly on her adminigration. To alow her now to impose such hefty surcharges,
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indeed any surcharge, isto legitimise maadminigtration and inefficiency. There
IS no equity when Government can profit from its own doppiness. If thisis not
unjusgt enrichment, what is?

The appeal hearing

27. At the hearing of the gpped, the gppdlant was represented by her husband, a
non-practising solicitor.  The respondent was represented by Mr Leung Wing-chau, a senior

ASSESSOr.

28. The gopdlant’ s husband cdled the gppellant to give ord evidence. Mr Leung
Wing-chau did not cal any witness.
29. The appdlant furnished us with a copy of the following authorities:
(& Hansard 5 July 1995 pages 5167-5174
(b)  Inland Revenue Ordinance, Chapter 112, section 70
(© Inland Revenue Ordinance, Chapter 112, section 82A
(d) D108/01, no citetion given
(e The Queen and Commissioners of Inland Revenue — ex parte — (1)
Professiona Contractors Group Ltd and others [2001] EWHC Admin 236
()  HAal (Ingpector of Taxes) v Lorimer [1994] 1 WLR 209
(@ Golohiewska v The Commissoners of Customs and Excise [2005] EWCA
Civ 607
(hy  Carmichadl and Another v National Power Pic. [1999] 1 WLR 2042
()  FutureOn-LinelLtdv Foulds(2004) 76 TC 590
() 2 pagesof an unidentified book
(k) Inland Revenue Ordinance, Chapter 112, sections 51 — 54
()  Inland Revenue Ordinance, Chapter 112, sections 79 and 80

(m)

Basic Law, Article 87
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30. The respondent furnished us with a copy of the following authorities:
(@ Inland Revenue Ordinance, Chapter 112, sections 9A, 68, 70, 82A, 82B and
Schedule 5
(b) D69/03, IRBRD, vol 18, 699
(0 D18/91, IRBRD, vol 6, 36
(d) D46/01, IRBRD, vol 16, 412
(6 D168/01, IRBRD, vol 17, 329
()  D118/02, IRBRD, vol 18, 90
(@ D905, (2005-06) IRBRD, vol 20, 272
()  D40/03, IRBRD, vol 18, 526
() D78/02, IRBRD, vol 17, 978
()  D45/05, (2005-06) IRBRD, vol 20, 606
(k)  D4/06, (2006-07) IRBRD, vol 21, 139
()  D65/00, IRBRD, vol 15, 610
(m D53/88, IRBRD, val 4, 10
() D40/88, IRBRD, vol 3, 377

The relevant statutory provisions on additional tax appeals

3L In respect of the original sdaries tax assessments, section 70, so far as rdevant,

provides asfollows:

“ Where no valid objection ... has been lodged within the time limited by this
Part against an assessment as regards the amount of the assessable income....
assessed thereby ... the assessment as made ... shall be final and conclusive for
all purposes of this Ordinance as regards the amount of such assessable
income .
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32. In respect of the Additional Salaries Tax Assessments, section 70, so far asrelevarnt,
provides asfollows:

“Where no valid ... appeal has been lodged within the time limited by this Part
against an assessment as regards the amount of the assessable income ...
assessed thereby ... or where the amount of such assessableincome ... has been
determined on objection ... the assessment as ... determined on objection ...
shall be final and conclusive for all purposes of this Ordinance as regardsthe
amount of such assessable income.

33. Section 82A (1) provides that:
‘(1) Any person who without reasonable excuse-

(@ makesan incorrect return by omitting or under stating anything in
respect of which heisrequired by this Ordinance to make areturn,
either on hisbehalf or on behalf of another person or a partnership;
or

(b)

shall, if no prosecution under section 80(2) or 82(1) has beeninstituted in
respect of the same facts, be liable to be assessed under this section to
additional tax of an amount not exceeding treble the amount of tax
which-

()  has been undercharged in consequence of such incorrect return,
statement or information, or would have been so undercharged if
the return, statement or information had been accepted as
correct ...’

34. Section 82B(2) providesthat:

“(2) Onan appeal against assessment to additional tax, it shall be open to the
appellant to argue that-

(@ heisnot liableto additional tax;

(b) the amount of additional tax assessed on him exceeds the amount
for which heisliable under section 82A;
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(c) the amount of additional tax, although not in excess of that for
which heisliable under section 82A, is excessive having regard to
the circumstances.’

35. Section 82B(3) provides that section 68 shdl, so far as gpplicable, have effect with
respect to appeals againgt additiond tax as if such appeds were against assessments to tax other
than additiond tax.

36. Section 68(4) providesthat the onus of proving that the assessment gpped ed against
isexcessve or incorrect shal lie on the appel lant.

37. The Board' s power under section 68(8)(a) includes the power to increase the
assessment appeded againgt.

38. Section 68(9) provides that:
‘Where under subsection (8), the Board does not reduce or annul such
assessment, the Board may order the appellant to pay as costs of the Board a
sum not exceeding the amount specified in Part | of Schedule 5, which shall be
added to the tax charged and recovered therewith.’
39. The amount specified in Part | of Schedule 5 is $5,000.
Whether returnsincorrect
40. Section 51(1) provides that:
 An assessor may give notice in writing to any person requiring him within a

reasonable time stated in such notice to furnish any return which may be
specified by the Board of Inland Revenue for —

() property tax, salariestax or profitstax; or

(b) property tax, salariestax and profits tax,

under Partsll, I1, 1V, XA, XB, and XC.’
41. What section 51(1) required the appellant to do was to furnish the composite tax
returns specified by the Board of Inland Revenue for individuds. Such returns required the

appellant to state whether she had any income chargegble to sdaries tax during the year and to
report the total amount of income which accrued to her during the year.
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42. She reported that she had chargeable income and that the following amounts accrued
to her during the years.
Y ear of assessment Totd
amount
$
1996/97 260,000
1999/2000 222,795
2001/02 301,507
43. Section 11B defines ‘ assessable income’ asfollows

‘ The assessable income of a person in any year of assessment shall be the
aggregate amount of income accruing to him from all sources in that year of
assessment.’

44, In respect of the origina salaries tax assessments, as there was no objection against
the original salaries tax assessments, the assessments as made are fina and conclusive for dl
purpaoses of the Ordinance as regards the amounts of such assessable income by virtue of section
70.

45, In respect of the Additional Sdaries Tax Assessments, as there was no vaid apped

agang the Determination, the amounts of the assessable income assessed by the Additiond

Sdaries Tax Assessments, as determined on objection, are fina and conclusive for al purposes of
the Ordinance as regards the amounts of such assessable income by virtue of section 70. Thus, the
following amounts of assessable income are final and conclusive. Another way to put it isthat the
following additiond assessableincome are find and conclusive and by adding these amountsto the
amounts of assessable income which are find and conclusive under the origind sdaries tax

assessments, one arrives a the same amounts of tota assessable income:

Y ear of Asessable income Additiond

asessment assessable
income
$ $
1996/97 722,000 390,476
1999/2000 728,984 484,000
2001/02 634,507 333,000
46. By virtue of section 70, it is not open to the gppd lant now to dispute that the correct

amourtts of the assessable income are;

Y ear of Assessable
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asessment income
$
1996/97 722,000
1999/2000 728,984
2001/02 634,507
47. The gppdlant’ s husband argued that the Determination was wrong, that the Deputy

Commissioner was wrong and that the reasons given by the Deputy Commissioner were wrong.

The appdlant had theright of gpped if she had lodged an gpped withintime. Shedid not. By virtue
of section 70, it is too late to raise these arguments in this apped. Raising them here gets her

nowhere unless she is seeking to dispute the correct amounts of assessable income. By virtue of

section 70, sheis precluded from disputing that the amounts of assessable income as set out in the
preceding paragraph are correct.

48. The appdlant’ s husband also contended that the returns were not incorrect because
the amendment ordinance which added section 9A and section 80(1AA) to the principd
Ordinance only made it an offence if a person contravenes section 80(1AC).

49, This contention is convoluted and perhaps uninteligible.
50. Section 80(1AA) — (1AC) provide asfollows:

‘ (1AA) Without prejudiceto the generality of theterm* reasonable excuse’ as
it isused in subsection (1) in relation to section 52(4), (5), (6) or (7),
where a person has failed to comply with the requirements of that
section in the case of an individual in respect of whom that person is
treated asthe employer by virtue of the operation of section 9A, then it
shall constitute a defence in any proceedings under this section against
that person in respect of such failure if he shows that —

(@ he did not comply with those requirements because he relied
upon a statement in writing-

(i) bythat individual; and
(i)  intheform specified under subsection (1AC); and
(b) it wasreasonable for himto rely upon that statement.
(1AB) A person who knowingly or recklessly makes a statement of the kind

referred to in subsection (1AA)(a) which in a material respect is false
or misleading shall be guilty of an offence: Penalty a fine at level 3.
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(1AC) The Commissioner may, by notice in the Gazette, specify aformfor the

purposes of subsection (1AA)(a).

(1AD) For the avoidance of doubt, it is hereby declared that a form specified

under subsection (1AC) is not subsidiary legislation.’

51. Section 52(4) — (7) provide asfollows:

‘4

©)

(6)

Where any person who is an employer commences to employ in Hong
Kong an individual who isor islikely to be chargeable to tax under Part
[11, or any married person, he shall give notice thereof in writing to the
Commissioner not later than 3 months after the date of commencement
of such employment, stating the full name and address of the individual,
the date of commencement and the terms of employment.

Where any person who is an employer ceases or is about to cease to
employ in Hong Kong an individual who isor islikely to be chargeableto
tax under Part |11, or any married person, he shall give notice thereof in
writing to the Commissioner not later than 1 month before such
individual ceases to be employed in Hong Kong, stating the name and
address of the individual and the expected date of cessation:

Provided that the Commissioner may accept such shorter notice as he
may deem reasonable.

The employer of any individual who is chargeable to tax under Part I11
and is about to leave Hong Kong for any period exceeding 1 month shall
give notice in writing to the Commissioner of the expected date of
departure of such individual. Such notice shall be given not later than 1
month befor e the expected date of departure:

Provided that-

(@ the Commissioner may accept such shorter notice as he may deem
reasonable; and

(b)  this subsection shall not apply in the case of an individual who is
required in the course of his employment to leave Hong Kong at
frequent intervals.
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(7) An employer who is required by subsection (6) to give notice to the
Commissioner of the expected departure of an individual shall not, in the
case of anindividual whom he has ceased, or isabout to cease, to employ
in Hong Kong, except with the consent in writing of the Commissioner or
in the case of money paid to the Commissioner on the direction of the
individual, make any payment of money or money’'s worth to or for the
benefit of the individual for a period of 1 month from the date on which
he gave the notice; and compliance with this subsection shall constitute a
defence in any proceedings against an employer in respect of his failure
to make any payment to or for the benefit of the individual during the
said period.’

52. The Inland Revenue (Amendment) (No 2) Ordinance 1995 was an amendment

ordinance. There was no amendment of sections 70 and 82A which remain in full force. The
purpose of thethen new section 80(1AA) was to introduce a new defence to employersin respect
of section 52(4) — (7) matters. No defence was enacted for the benefit of employees or ‘rdevant
persons’ caught by the then new 9A. On the contrary, the then new section 80(1AB) introduced a
new offence. Thereisno substance in the contention.

53. The returns filed by the appdllant were plainly incorrect in that she understated her
assessable income by only reporting assessable income in the following amounts:

Y ear of assessment Assessable
income

$
1996/97 260,000
1999/2000 222,795
2001/02 301,507

Whether reasonable excuse

54. Generaly spesking, individuals who use service companies do so as a métter of

choice. By using service companies, they run the risk that one or more of the anti-avoidance
provisons, eg. sections 61, 61A and 9A, may apply to the transactions or agreements. Persond

belief, even if honestly held, that income to the service companiesis not employment income of the
individuas is unlikdly to condtitute reasonable excuse for submitting incorrect tax returns.

55. Onthefactsof this case, the gppellant submitted the compositetax returns hersalf and
not through a professona accountant. On her own sworn testimony, she did not seek any
professond advice prior to 2003. She did not seek an advance ruling under Departmental
Interpretation and Practice Notes No 25. Moreover, section 9A is not the only anti-avoidance
provison. The Revenue has successfully invoked sections 61 and 61A in deding with cases
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invalving service companies. Her belief, even if honestly held, does not congtitute reasonable
excuse.

56. The gppelant and her husband took greet liberty in accusng the Revenue of various
mattersincluding ‘gtting on [her] files for 6 years, ‘blatant entrgpment’, ‘maadminigtration and
ineffidency’, ‘doppiness and ‘ unjust enrichment’”.

57. Todart with, itisclear from thewording of section 82A that the excuserdied on must
exig a the time when a taxpayer makes his or her return. The gppelant’ s husband made no
attempt to correlate the accusations with the making of the returns on 19 June 1997, 13 January
2001 and 30 May 2002.

58. We asked the gppdlant’ s husband to tell us when the Revenue was dleged to have
acquired knowledge of the rlevant matters. The appdlant’ s hushand evaded the issue. He made
no attempt to tell us or point to any evidence on the date or dates when the Revenue acquired
knowledge of the 6 December 1995 agreement made between ServiceCo and Employer 2 and the
1 April 1999 agreement made between ServiceCo and Employer 1. He perssted in his
accusations.

59. The appellant has not begun to prove the factud basis of any of her accusations.
Without proving the factud bag's, the * reasonable excuse’ contention does not get off the ground.

60. The appellant has no reasonable excuse.
61. Nursing an unfounded sense of grievance may do theappd lant more harm than good.
62. It was quite irresponsible for her husband who isasolicitor, athough non practisng,

to make serious accusationswithout making any attempt to lay the factua foundation. A taxpayer’ s
conduct of an gpped isafactor which the Board takesinto account in considering whether to make
an order for costs under section 68(9).

Whether excessive

63. The appdlant’ s husband told us that whether the Assessments were excessve was
not in issue.
64. Taxpayers who chose to enter into anti-avoidance schemes take arisk. They can

hardly expect much, if any, sympathy from the Board if their schemes are held to be ineffective.
They have had the use of the amounts which should have been paid as tax and the Revenue have
suffered actud loss.

Drafting of a statement of fact
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65. Some years ago, the Board was often content to quote in full the agreed statement of
factsin pendty tax apped cases. Welook forward to the day when the Board will happily do what
it did and to have more occasions in future to thank assessors for their able and hel pful assstance.
Disposition

66. Thereisno merit in thisapped. We dismissit and confirm the Assessments.



