INLAND REVENUE BOARD OF REVIEW DECISIONS


Case No. D4/85
Board of Review:

William Turnbull, Chairman; Chen Yuan-chu and Lee Wing-kit, Members.

25 April 1985.

Salaries tax—mandatory contributions to National Insurance Scheme—whether deductible expense—Section 12(1)(a) of the Inland Revenue Ordinance.

The appellant, a resident of the United Kingdom, made mandatory contributions to a National Insurance Scheme operated by the United Kingdom Government during his employment in Hong Kong and claimed that they were expenses wholly, exclusively and necessarily incurred in the production of his assessable income.  He further argued that in the United Kingdom the contributions were deductible allowance from taxable emoluments.


Held:

The contributions do not fall within the category of an allowable expense under S. 12(1)(a).

Appeal dismissed.

Tai Sheung Yan for the Commissioner.

The Appellant was absent and unrepresented.

Reasons:


This appeal came before the Board of Review in the absence of the Appellant.  Section 68(2D) permits the Board of Review to proceed to hear an appeal in the absence of the Appellant where the Appellant is absent from Hong Kong.  The Appellant had written to the Board of Review stating that he was now permanently resident in the United Kingdom and that it would not be practical for him to attend or be represented by anyone.


The Appellant’s Grounds of Appeal relate to a claim by the Appellant that his assessable income should be reduced by the sum of HK$10,270.74 being contributions made by the Appellant to a National Insurance Scheme operated in the United Kingdom by the United Kingdom Government.  The Appellant claimed that these were mandatory contributions to the United Kingdom Government which he was obliged to pay during his employment in Hong Kong.  The Appellant submit the argument that these payments were wholly, exclusively and necessarily incurred by him in the production of his assessable income.  The Appellant had further pointed out that National Insurance contributions in the United Kingdom are a deductible allowance from taxable emoluments.


Section 12(1)(a) of the Inland Revenue Ordinance states that an expense to be deductible must be wholly, exclusively and necessarily incurred in the production of the assessable income.  This Board finds that National Insurance contributions made to a National Insurance Scheme in the United Kingdom are not such expenses.  The Appellant filed with the Board of Review a copy of part of a printed pamphlet relating to National Insurance contributions which must be paid when a person who was or is resident in the United Kingdom earns money outside of the United Kingdom.  It would appear that the National Insurance Scheme in operation in the United Kingdom is some form of mandatory insurance scheme applicable to persons who are or have been resident in the United Kingdom and under which they are entitled to certain benefits on retirement at a certain age or perhaps earlier.  It is clear that although the contributions are mandatory they do not fall within the category of an expense wholly, exclusively and necessarily incurred in the production of the assessable income.

The Board takes note of the Appellant’s submissions that such payments are tax deductible in the United Kingdom.  Tax law in Hong Kong is very different from that of the United Kingdom and it is worth noting that payments by an employee to a provident fund which has been approved under the Inland Revenue Ordinance in Hong Kong are not tax deducible so far as the employee is concerned.  Employees’ contributions to a provident fund in Hong Kong may well be a contractual requirement of employment but are nevertheless certainly not deductible from taxable emoluments.


The Board of Review upholds the decision of the Commissioner and dismisses the Appeal.

