INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D47/01

Salaries tax — whether ‘ prevented’ from giving the requisite notice of gpped — what are
conclugve factors in determining the location of an employment — the 60-day rule — sections
8(1)(a), 8(1A)(b)(ii), 66(1A) and 68(4) of the Inland Revenue Ordinance (* IRO").

Pand: Anthony Ho Yiu Wah (chairman), Thong Keng Y ee and Stephen Y am Chi Ming.

Date of hearing: 23 March 2001.
Date of decison: 22 June 2001.

Thiswas an appedl, out of time, againgt the sdaries tax assessment raised on the taxpayer
for the year of assessment 1997/98. The taxpayer clamed that after his assgnment to work to
Japan from 1 June 1997 onwards, his employment income should not be subject to sdariestax in

Hong Kong.
Held:

1.

The jurisdiction of the Board to extend time for lodging an apped was governed by
section 66(1A) of the IRO.

The Board must be satisfied that the taxpayer * was prevented by illness or absence
from Hong Kong or other reasonable cause from giving notice of apped in
accordance with subsection (1)(a)’ : D9/79, IRBRD, vol 1, 354 and D3/91,
IRBRD, val 5, 537.

Whichever date was counted, there was nothing to ‘ prevent’ the taxpayer from
filing the necessary notice of gpped. The agpplication for extenson of time was
therefore dismissed.

Under section 68(4) of the IRO, in an gpped, the onusis on the taxpayer to prove
that the assessment appealed againgt is excessive or incorrect.

Section 8(1)(a) provides the basic charge for salariestax. Section 8(1A)(b)(ii) of
the IRO excludesincome derived from services rendered by a person who renders
outside Hong Kong dl the services in connection with his employment.



10.

11.
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The generd rule established as a result of a series of Board of Review decisons,
and confirmed by the decison in CIR v Goepfert (1987) 2 HKTC 210, isthat it is
necessay to distinguish between a source of income thet is fundamentally a Hong
Kong employment and a source that is fundamentaly an employment outside Hong
Kong. Inmaking thisdigtinction the place where sarvices are rendered isirrdevant
in deciding whether or not the source is a Hong Kong employmen.

The need to render services outside Hong Kong and the reporting to the group’ s
regiond officein Maaysawere not conclusve factorsin determining the location of
an employment: see D40/90, IRBRD, vol 5, 306.

In the present casg, it was quite clear that the taxpayer’ s employment was aHong
Kong employment, that is, his employment income arose in or was derived from
Hong Kong, having regard to:

@ the contract of employment which was entered into in Hong Kong;

(b) hisemployer which was acorporation incorporated in and with itsbusiness
addressin Hong Kong; and

(© the remuneration which was paid to him in Hong Kong.

The taxpayer was based in Hong Kong and had rendered services in Hong Kong
during the two months, April and May 1997. He had dso attended meetings in
Hong Kong during the period of his assgnment to Japan after 1 June 1997.
Therefore, the taxpayer could not be said to have rendered outside Hong Kong all
the sarvices in connection with his sngle employment with Company C-HK. The
exemption provison under section 8(1A)(b)(ii) was therefore not gpplicable.

On the basis that the taxpayer had rendered services in Hong Kong in connection
with his employment with Company C-HK, he could only be exempted from
sdaries tax under section 8(1B) if such services were rendered during visits not
exceeding atota of 60 daysin the basis period for the year of assessment 1997/98.
Inthe present case, irrespective of whether thetaxpayer’ sstay in Hong Kong could
be regarded as vidts, snce he was present in Hong Kong for a tota of 82 days
during the basis period from 1 April 1997 to 31 March 1998, the 60-day rule was
not gpplicable to the taxpayer’ s case ether.

Thetaxpayer had not paid tax on any of hisincome from servicesrendered in Japan.
Accordingly, irrepective of the other conditions laid down in the legidation, he
could not benefit from the section 8(1A)(c) exemption.
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Appeal dismissed.
Cases referred to:

D9/79, IRBRD, val 1, 354

D3/91, IRBRD, vol 5,537

CIR v Goepfert (1987) 2 HKTC 210
Bennet v Marshdl 22 TC 73

D40/90, IRBRD, vol 5, 306

Cheung Mei Fan for the Commissioner of Inland Revenue,
Taxpayer in person.

Decision:

The appeal

1 This is an apped by Mr A (‘ the Taxpayer’ ) againg the determination of the
Commissoner of Inland Revenue dated 29 June 2000. In that determination, the Commissioner
overruled the Taxpayer’ s objection and confirmed the sdaries tax assessment for the year of
assessment 1997/98 on the Taxpayer of an assessable income of $979,776 with the tax payable
thereon of $132,2609.

2. The assessable income in question included the employment income of the Taxpayer
during the whole year of assessment 1997/98. The Taxpayer’ s caseisthat after hisassgnment to
work to Japan from 1 June 1997 onwards, hisemployment income should not be subject to sdlaries
tax (in Hong Kong).

Theissues

3. There were two issues before the Board:

(@  whether extenson of time should be granted to the Taxpayer for the purposes of
this apped; and

(b)  whether the sdaries tax assessment for the year of assessment 1997/98 raised
on the Taxpayer was excessive or incorrect.

Extension of time
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4. The determination was issued by the Commissioner on 29 June 2000. It was sent on
the same day by registered post to the Taxpayer’ s correspondence address. No notice of appedl
was received by this Board until 3 January 2001. Thus, the apped was late by more than six
months.

5. The Taxpayer gave sworn evidence a the hearing before the Board and contended that
hewas not in Hong Kong at the materia time and the determination was forwarded to and recelved
by himin Thailand in September 2000. After receipt of the determination, the Taxpayer wrote two
|etters both dated 17 September 2000 to the Inland Revenue Department (* IRD’ ) objecting tothe
determination.

6. Subsequent to 17 September 2000, there were a couple of |etters exchanged between
the Taxpayer of the one part and the IRD or the Board of the other part but no appea was|odged
by the Taxpayer until 28 December 2000 and which was received by this Board on 3 January
2001.

7. The Taxpayer in his notice and statement of grounds of appedl dated 28 December
2000 requested extratimeto apped on the ground that the time delayswere entirely dueto the IRD
ignoring repeated natifications of change of address given by him and the determination had been
sent to his old address, namely, Address B.

8. From the materids submitted by the Revenue and the evidence given at the hearing, we
do not find the aforesaid criticism of the IRD judtified:

(&  Thedetermination wasissued to the Taxpayer on 29 June 2000. It was sent by
registered post to Address B.

(b)  Although the Taxpayer had clamed that the determination had been sent to an
incorrect old address (see paragraph 7 above), the Taxpayer admitted under
cross-examination thet in his tax return filed on 12 May 2000 for the year of
assessment 1999/2000, Address B was still used as his postal address. It
trangpired from the further evidence given by the Taxpayer that Address B was
not an incorrect old address but was the address of his girl friend and when he
vidted Hong Kong, he sometimes stayed in Address B and sometimes not,
probably depending on whether hisgirl friend was in Hong Kong a the materid
time, both the Taxpayer and his girl friend happened to be frequent travellers.

(c) Tobefartodl concerned, thereisinsufficient evidence before usto show which
party was at fault causng theinitia delay inthe actud receipt of the determination
by the Taxpayer. Fortunatdly, it isnot necessary for usto make adetermination
on this point. The Taxpayer himsdf admitted and it is common ground that at
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least by 17 September 2000 when he wrote two letters both dated 17
September 2000 to the IRD, he had received the determination and he should
by then befully aware of the requirements and time limits of lodging an gpped to
the Board of Review.

(d) It may well be that when the Taxpayer found out about the determination on or
about 17 September 2000, he was unsure what to do because on the face of it,
the gppedl period had by then aready expired. It may well be that he then
wished to seek professond advice, but there was no judtification for a further
delay of more than three months as the notice of gpped with a request for
extenson of time was not submitted until 28 December 2000 and received by
the Board on 3 January 2001. Thus, the apped was late for more than five
months counting from the date of issue of the determination and it was late for
more than two monthsif time started to run from the date on which the Taxpayer
had become aware of the determination.

9. The rdevant Satutory provision on the preliminary issue of extengon of timeis section
66(1A) of the IRO which providesthat if the Board is satisfied that an appellant was prevented by
iliness or absence from Hong Kong or other reasonable cause from giving notice of apped in
accordance with subsection (1)(a), the Board may extend for such period as it thinks fit the time
within which notice of gpped may be given under subsection ().

10. The jurisdiction of this Board to extend time for lodging an gpped is closdy governed
by section 66(1A) of the IRO. This Board must be satisfied that the Taxpayer * was prevented by
ilIness or absence fromHong Kong or other reasonable cause fromgiving notice of appeal in
accordance with subsection (1)(a)’ . In D9/79, IRBRD, vol 1, 354, the Board pointed out that:

* Theword “prevented” is opposed to a situation where an appellant is able to
give notice but has failed to do so. In our view therefore neither laches nor
ignorance of one' srights or of the steps to be taken is a ground upon which an
extension may be granted.’

11. InCase A112 (1991) HKRC 80-112 (D3/91, IRBRD, vl 5, 537), the taxpayer was
one day late and a differently congtituted Board emphasised that:

*  Thedelay infiling the second notice of appeal was only one day but that is not
the point. Time limits are imposed and must be observed. Anyone seeking to
obtain the exercise of the discretion of a legal tribunal must demonstrate that
they are“with clean hands’ and that there are good reasonsfor the extension of
time .
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12. In thelight of the aforesaid authorities, we are not prepared to extend time in favour of
the Taxpayer. Even accepting that there might have been no fault on the part of the Taxpayer that
the determination did not reach his hands until 17 September 2000, there was nothingto* prevent’
the Taxpayer from filing the necessary notice of appea from that point onwards and the appea was
late for more than two months even if time only started to run from 17 September 2000. We
therefore dismiss the Taxpayer’ s gpplication for extenson of time. It follows that no gpped is
properly before us and the assessment in question must stand.

Themerits

13. We had heard evidence and arguments on the substantive issue of whether the sdlaries
tax assessment for the year of assessment 1997/98 raised on the Taxpayer was excessve pending
our decison on the preiminary issue of extenson of time. Having given our decison on the
preliminary issue, it is drictly unnecessary for usto express any view on the substantive apped. But
having heard the evidence and having regard to the efforts put into this case by both the Taxpayer
and the Revenue, we will give asummary of our findings of facts and briefly express our views on
the substantive issues.

Thereevant facts
14. The relevant facts of the present gpped are asfollows:

(@ Company C-Asais a private company incorporated in Hong Kong. It later
changed its name to Company C-HK on 9 January 1998. At dl relevant times,
it carried on abusinessin Hong Kong a Address D.

(b) Company C-HK is a subsdiary of Company C-UK, a United Kingdom
company. Company C-HK was one of a number of worldwide companies of
the group called * Company C International’ .

(c0 By a leter dated 1 February 1997 bearing the name of * Company C
Internationd’ and Address D (' the February Letter’ ), Mr E, the operations
director, offered the Taxpayer the posgition of operations manager a the Hong
Kong office. Mr E was in charge of Company C-HK during the period from
February 1997 to March 1998.

(d) On7February 1997, the Taxpayer accepted the aforesaid job offer by signing a
document in Hong Kong known as * Acknowledgement of principa terms and
conditions of service (* the Acknowledgement Letter’ ).
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By another letter dated 1 June 1997 bearing the name of * Company C
Internationd’ and AddressD (‘ the JuneLetter’ ), Mr E offered to the Taxpayer
the podition as business development manager at the Japan office at 1,400,000
JYN per month. Company C-HK’ s name gppeared at the foot of the letter.

By a further letter dated 7 August 1997 (‘ the August Letter’ ), Mr E
reconfirmed with the Taxpayer regarding his trandfer to Jgpan for aterm of one
year commencing from 1 July 1997. It was dated in the | etter that the Taxpayer
would return to Company C-HK under the same terms and conditions upon the
completion of his assgnment.

To assigt the Taxpayer in obtaining a Japan visa, Mr E issued two lettersdated 7
August 1997 and 27 November 1997 bearing the name of Company C-HK
which confirmed that the Appellant was assigned from Company C-HK to
supervisethe implementation of anew software by adlient of the group in Japan.
It was dso mentioned in the November |etter that the Taxpayer would return to
Hong Kong following his assgnment.

Prior to 1 June 1997, the Taxpayer was employed as operations manager in
Hong Kong. After 1 June 1997, the Taxpayer moved to Japan to conduct a
liaison and market development role. He ceased to have any responsbility for
gaff or customers of the Hong Kong operation but he did return to Hong Kong
anumber of times mostly for holidays or for obtaining visas for Jgpan. Hedid,
however, attend a conference in Hong Kong in September 1997 a which he
conducted presentations on progress and opportunitiesin Japan. Origindly, the
Taxpayer reported to Mr E. After moving to Japan, he reported to the regiona
office of the group in Mdaysa

Despite the posting of the Taxpayer to Japan since 1 June 1997, it is common
ground that the Taxpayer held a sngle continuous employment throughout the
year of assessment 1997/98. It isthe contention of the Taxpayer that during the
relevant period, he was employed by Company C-UK (see paragraph 15
below) wheress it is the contention of the Revenue that the Taxpayer was
employed by Company C-HK.

Throughout the period from 1 April 1997 to 31 March 1998, the Taxpayer’ s
remuneration was gpproved by Mr E and waspaidin Hong Kong dollarsinto his
bank account maintained in Hong Kong.  The Taxpayer’ s remuneration was
borne by and charged in Company C-HK’ s accounts.

During the three years of assessment 1996/97 to 1998/99, Company C-HK
reported the remuneration of the Taxpayer in the capacity as hisemployer. In
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the employer’ sreturns and the notification, it was stated that the Taxpayer was
neither wholly nor partly paid by any overseas concern ether in Hong Kong or
oversess.

()  During the period from 1 April 1997 to 31 March 1998, the Taxpayer was
present in Hong Kong for atotal of 82 days.

(m)  The Taxpayer did not pay any tax in Japan in respect of his income during the
period from 1 June 1997 to 31 March 1998.

The Taxpayer’ scontentions

15. It isthe Taxpayer’ s contention that at dl rdevant times, he held an employment with
Company C-UK ingtead of Company C-HK. Hewas initidly assigned to work in Company C-
HK and was later transferred to the representative office in Japan. He further argued that since he
no longer hed any responghilities with Company C-HK and did not render any services for
Company C-HK as from 1 June 1997, his income as from 1 June 1997 onwards should not be
subject to sdaries tax (in Hong Kong).

16. In support of his aforesaid contention, the Taxpayer relied on the fact that on the
Acknowledgement Letter sgned by him when he accepted the employment offer (referred to in
paragraph 14(d) above), the name and address of Company C-UK was printed. The Taxpayer
further submitted that he was employed on Company C s terms and conditions of service and
agreed to abide by the rules in the Company C saff handbook and that * Company C in the
aforesaid context meant Company C-UK.

17. Upon cross-examination and in answer to questions from this Board, however, the
Taxpayer admitted that the Acknowledgement L etter was Smply a document prepared by making
acopy of the form from the Company C staff handbook and completing the blanks thereof and
furthermore, the Company C staff handbook in question was the staff handbook for use in Hong
Kong. The Taxpayer further admitted that the handbook was actualy prepared by the Taxpayer
himself and because of time congtraints, he used the Company C-UK handbook as precedent and
modified it to comply with Hong Kong conditions. In the circumstances, we do not accept that the
appearance of the name and address of Company C-UK on the Acknowledgement L etter would
be sufficient to support the Taxpayer’ s contention that his employer was Company C-UK in the
face of other evidence favouring Company C-HK to be his employer. Indeed, in answer to a
follow-up question, the Taxpayer admitted that he was employed on terms and conditions set out in
aHong Kong handbook.
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Thelaw

18. Section 68(4) of the IRO providesthat * the onus of proving that the assessment
appealed against is excessive or incorrect shall be on the appellant’ .

19. (8  Section 8(1) of the IRO provides that * Salaries tax shall, subject to the
provisions of this Ordinance, be charged for each year of assessment on
every person inrespect of hisincomearising in or derived fromHong Kong
from following sources-

()  any office or employment of profit; and
(1) -

(b)  Section 8(1A)(a) extends the basic charge under section 8(1)(a) to cover
employment income from services rendered in Hong Kong including leave pay
attributable to such services.

(c)  Section 8(1A)(b)(ii) excludes income derived from services rendered by a
person who renders outside Hong Kong all the services in connection with his
employment.

(d)  Indetermining whether or not a person renders al services outside Hong Kong,
section 8(1B) provides that no account shal be taken of services rendered in
Hong Kong during visits not exceeding atotd of 60 daysin the basis period for
the year of assessment.

(e)  Section 8(1A)(c) excludesincome derived by a person from services rendered
by him outsde Hong Kong where he has pad tax of subgantidly the same
nature as Hong Kong sdlariestax in the territory where the relevant services are
rendered.

20. The generd rule established as aresult of a series of Board of Review decisons, and
confirmed by the decison in CIR v_Goepfert (1987) 2 HKTC 210, is that it is necessary to
digtinguish between a source of income that is fundamentaly a Hong Kong employment and a
sourcethat isfundamentally an employment outsde Hong Kong. Inmaking thisdistinction the place
where services are rendered is irrdlevant in deciding whether or not the source is a Hong Kong
employmen.

21. We adso reminded ourselves of the judgment of the Court of Apped in Bennet v
Marshdl 22 TC 73, and in particular, the words of Sir Wilfrid Greene, MR, who said:
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* TheHouseof Lords ..in Foulsham v Pickles 9TC 261 have definitely decided
that, in the case of an employment, the locality of the source of incomeis not the
place where the activities of the employee are exercised but the place either
where the contract for payment is deemed to have a locality or where the
payments for the employment are made, which may mean the same thing.’

22. The need to render services outside Hong Kong and the reporting to the group’ s
regiond officein Maaysaare not conclusve factorsin determining the location of an employment.
This proposition is supported by the Board of Review decison D40/90, IRBRD, val 5, 306.

* We accept the submission by the Taxpayer that his terms of employment and
the manner in which he performed his services were substantially different from
other employees of the employer in Hong Kong. We accept that hewasrequired
to travel extensively outside of Hong Kong and perform services outside of
Hong Kong. We likewise accept that for operational purposes the Taxpayer
reported to senior staff in USA in the course of performing his services as
internal auditor.

However, none of the foregoing affects the real source of his income or the
place of hisemployment. In so far as he was performing services overseas, we
areto disregard such facts (the Goepfert decision). To whomhereported within
the multi-national group of companies does not affect the nature or place of his
employment. Hewas asa matter of fact employed by a company in Hong Kong.
If those to whom he reported in practice wished to terminate his services, they
could only do so through his employer in Hong Kong.’

Analysis of the case
23. In the present case, it isquite clear that the Taxpayer’ semployment wasaHong Kong
employment, that is, his employment income arose in or was derived from Hong Kong, having
regard to the following factors:
(@ thecontract of employment was entered into in Hong Kong;
(b)  hisemployer was a corporation incorporated in and with its business addressin
Hong Kong (in this connection, we do not accept the contention of the Taxpayer
that hisemployer was Company C-UK instead of Company C-HK for reasons
sated in paragraph 17 above); and

(c) theremuneration was pad to him in Hong Kong.
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24, The Taxpayer was based in Hong Kong and had rendered services in Hong Kong
during the two months April and May 1997. He had dso attended mesetings in Hong Kong during
the period of hisassgnment to Japan after 1 June 1997. It followsthat the Taxpayer cannot besad
to have rendered outside Hong Kong dl the servicesin connection with his single employment with
Company C-HK. In the circumstances, the exemption provison under section 8(1A)(b)(ii) is not
gpplicable.

25. On the basisthat the Taxpayer had rendered servicesin Hong Kong in connection with
his employment with Company C-HK, he can only be exempted from sdaries tax under section
8(1B) if such services were rendered during visits not exceeding a tota of 60 days in the basis
period for the year of assessment 1997/98. In the present case, irrespective of whether the
Taxpayer’ sstay in Hong Kong could be regarded asvisits, since he was present in Hong Kong for
atotd of 82 days during the basis period from 1 April 1997 to 31 March 1998, the 60-day ruleis
not gpplicable to the Taxpayer’ s case either.

26. Finaly, the Taxpayer has not paid tax on any of hisincome from services rendered in
Japan. Accordingly, irrepective of the other conditions laid down in the legidation, he cannot
benefit from the section 8(1A)(c) exemption.

Conclusion

27. Having congdered al the evidence and the facts before us, we are of the view that the
Taxpayer hasfailed to provide sufficient evidence to convince us that the assessment raised on him
was excessive or incorrect. Hence, if it had been necessary for us to adjudicate on the issue, we
would have dismissed the gpped on merits and would have confirmed the assessment.



