INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D46/02

Pr ofits tax — deductions — whether jockey entitled to deduct expenses for sauna, gymnasium and
physcd training — sections 16(1) and 17(1) of the Inland Revenue Ordinance (‘IRO’) — section
51(1) of the Income Tax Assessment Act 1936 (Audrdia) — Audrdian Taxation Rulings TR
95/20 — Audrdian Taxation Determination TD 93/114.

Pand: Audrey Eu Y uet Mee SC (chairman), Chan Koon Hung and Peter Ngai Kwok Hung.

Dates of hearing: 6 May and 8 July 2002.
Date of decison: 3 August 2002.

The gppellant is a professond jockey. In his tax return he sought to deduct an
apportionment of 80% of $87,490 which was the sum tota of various expenses including sauna,
gymnasum and physical training. The assessor refused to accept the deductions on the basis that
they were privatein nature. The gppellant objected to the assessment. Theissuesbeforethe Board
were (1) whether the gppellant actudly incurred the expenses claimed, and if so, how much; and (ii)
whether the appellant was entitled to claim deduction for 80% of the same as the expenses to the
extent to which they were incurred in the production of profits.

The appdlant called three jockey trainersto give evidence asto why the jockey' s weight
was important for his professon. The appelant dso gave evidence and stated that his normal
everyday weight was 118 pounds but he had to keep within 113 poundsin order that he could ride
ahorse that was to carry 116 pounds. He emphasized that this was certainly not for pleasure. It
wasextremeay hard work. He had to go regularly to the gymnasum with swest clothesand do very
strenuous exercises. It was nether easy nor enjoyable.

Thebulk of the gppdlant’ s claim was not substantiated by the receipts he had produced.
Although it was clear from the determination that the Revenue was chalenging the amount spent
and querying whether they were actualy spent, the gppellant did not take steps to provide further
independent verification.

Held:
1. Theonuswasonthegopelant to satisfy the Board that the expenses were incurred.

For the purpose of this apped, the Board was only prepared to accept the eight
invoices totaled $5,600. The gppdlant might well have incurred other smilar
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expenses during the materid period. However itwas not for the Board to speculate
asto how much more he might have incurred.

2. The Revenue did not chalenge the appdllant’ s evidence that his norma weight was
118 pounds and he had to deduct five poundsin order to make the necessary weight
to ride some of the horses that were required to carry aweight of no more than 116
pounds. Further, it was not just asmple matter of losing weight, asajockey and a
good one at that, the appellant had to be very fit. The appelant said that he had a
persond trainer for thispurpose. The Board accepted the gppellant’ s evidence that
he did not do thisfor pleasure and that it required alot of hard work. Insofar asthe
Ausdraian authorities were guidance, the Board found that the taxation rulings did
permit fitness expensesif these were essentia for income production purposes. The
Board dso noted that even in Cooper, the Commissioner did alow the expensesfor
the gymnasum. The Board found that the expenses were indeed primarily for
business purpose and, in the light of the gopdlant’s concession, the Board was
prepared to accept the 80/20 gpportionment and alow the appelant deductible
expense to the extent of 80% of the $5,600 proved by the appdllant.

3. TheBoard added that it had reached the finding on the facts of thiscase. The Board

did not know if the Situation of the other jockeyswere similar to that of the appellant.
It would be a matter of evidence on the facts of each case.

Appeal allowed in part.

Cases referred to:
Anthony Patrick Fahy trading as Fahy Company v CIR 3 HKTC 695
D32/93, IRBRD, val 8, 261
Federd Commissioner of Taxation v Cooper 21 ATR 1616

Wong Ka Cheong for the Commissioner of Inland Revenue.
Raymond Tang Wa Man of Asa Pacific Financid Consultants Limited for the taxpayer.
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Decision:

Appesal

1. The Appdlant gppeds againg the profits tax assessment for the year of assessment
1999/2000 ending June 1999. He clamsthat certain expenses for sauna, gymnasium and physical
training should be deductible.

Background
2. The Appdlant is a professona jockey. He filed a tax return declaring a profit of

$4,157,149 for the relevant year of assessment ending June 1999. This profit was arrived at after
deducting various expenses including:

$
Medica expenses 10,689
Sauna, gymnasium and physica training (87,490 x 80%) 69,992
3. The assessor refused to accept the above deductions on the basis that they were

private in nature. Accordingly, the assessor added the same back onto the assessable profits and
assessed tax payable at $631,332.

4. The Appellant objected to this assessment via his tax representative.
The determination

5. Following the objection, the Commissioner of Inland Revenue gave his determination
on 21 November 2001. He disallowed the medica expenses because some was admittedly
incurred by the Appellant’s wife and the only other bill submitted related to dental expenses. We
note that the agreement between the Jockey Club and the Appellant provides for medica cover
and insurance. However, dental expenses are not included.

6. The Commissioner disallowed the expenses reaing to sauna, gymnasium and physica
traning. He said the bills produced covered only avery smdl part of the amount claimed. Further,
he relied on Godfrey J(as he then was) in Anthony Patrick Fahy trading as Fahy Company v CIR
3 HKTC 695 disallowing the expensesincurred by an accountant for his operation on the ground
that it is private in nature and incapable of gpportionment.

Theissuesin the appeal
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7. At the hearing of the apped, we were informed by the Appellant’ s representative, Mr
Tang, that the Appellant no longer pursued his gpped in respect of the medica expenses. Theonly
issues before us were:

(@ Did the Appdlant incur any of the $87,490 sauna, gymnasum and physicd
training expenses? And if so, how much?

(b) If s0, wasthe Appellant entitled to claim deduction for 80% of the same as the
expenses to the extent to which they were incurred in the production of profits?

The evidence

8. During the first day of the hearing, the Appdlant caled Mr A, atrainer and a former
jockey, to give evidence on his behdf.

0. Mr A’s evidence was short and not challenged by the Revenue. Mr A explained why
the jockey sweight was important for his professon. About five days before each race mesting,
the Jockey Club announces the weight each race horse will carry. The weight ranges from 113 to
133 pounds. Thisincludesthe saddle and other gear which together weigh about three pounds. In
other words, the jockey' s body weight should be between 110 and 130 pounds. If Mr A wantsthe
Appdlant to ridethe horse, hewill ask the Appdlant if he can get within the stipulated weight by the
day of therace. If he cannot, Mr A will give the ride to some other jockeys who can. Asarough
guidance, one pound means three lengths’ difference for the horse.  Although a trainer has a
discretion to dlow the horseto carry two more pounds than the stipulated weight, thisis not alway's
welcomed by the owner or preferred by thetrainer. Thejockeysdo not earn an income unlessthey
get aride. The bulk of the jockey's earnings is his share of the prize money. Thusto earn his
profits, he must get the ride, and watch hisweight very carefully. There are basicdly three waysto
lose weight:

(& cut down onfood and liquid intake, but this obvioudy affects the strength of the
jockey;

(b) goto saunaand swest;

(c) take Lasix, thisis avery effective way to lose a few pounds over a very short
period of time but this has been banned for a number of years and the Jockey
Club adminigters random tests to ensure that the jockey is not taking the
prohibited medications.

Mr A said he used to be ajockey about 30 years ago. He had asimilar weight problem ashewas
dsoquitetdl for ajockey. Itisnot asmpletask to remain physcdly strong and fit and at the same
time maintain the body weight. It is common for jockeys to fed ill after afew racesin ameeting
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because of dehydration. For a champion jockey like the Appdlant, riding skill is of course very
important, but weight isaso very important ashewill not be given the ride unless he can kegp within
the required weight.

10. We are provided with a number of written statements. There is one from Mr B. He
has been training the Appellant for the past three years. According to him, the workouts were
strenuous and by the end of each session, the Appelant would be wet with perspiration. That was
hedthier than losng weight through the sauna. Thetraining dtered and strengthened certain parts of
thebody. In addition to giving him the edge over hisrivals, it o reduced any loss of work through
injury and recovery time.

11. Thereisastatement from Mr C, atrainer. Hereferred to an occason when hewanted
the Appdlant to ride ahorsethat stipulated aweight of 114 pounds. The Appellant could normally
doit. However the gymnasium was closed and the Appd lant was unable to use the sauna. Inthe
end, the Appdlant was unable to get within the weight and another jockey was given the ride and
won.

12. We are a so provided with written statements from Mr D of Physothergpy and Sports
Injury Centre E and Mr F, agtructura therapist from Fitness Centre G. They speak about specid

exercisesto correct the Appdlant’ smuscleimbalance caused by the clockwise track work causing
leaning totheright. Both these gentlemen’ s evidence relates to expenses incurred after the year of

assessment in question and we do not regard their statements as relevant for our present appeal.

13. The Appdlant gave evidence on thefirst day of the hearing. Heis1.67 metres, one of

thetallest jockeysracing in Hong Kong. Hisnorma everyday weight is 118 pounds, but he hasto
keep within 113 poundsin order that with hisgear, he can ride a horse that isto carry 116 pounds.
That means that he must lose five pounds from his usud weight. He emphasized that this was
certainly not for pleasure. It isextremdy hard work. He hasto go regularly to the gymnasium with
swest clothes and do very strenuous exercises. It is neither easy nor enjoyable. This is more
vigorous than that for norma individuas or even other athletes as the type of cardiovascular

workout that he does requires avery rapid heart rate. He goes from one routine to another doing
two-minute sessionsin acontinua workout under the guidance of his persond trainer Mr B for one
and ahdf hours. Although the Jockey Club aso has agymnasium, he goesto Fitness Centre G as
his persond trainer isthere.

14. The Appdlat’s evidence became confusing when he was asked to provide a
breakdown of the charges and the expenses claimed. Initialy he said he did persond training four
times a week; Monday, Tuesday, Thursday and Friday. Later his representative Mr Tang
corrected that to eight timesamonth for sx months. At the materia time, the charge was $700 for
each vigt of oneand ahdf hours. Thetotd cameto $700 x 8 times x 6 months = $33,600.



INLAND REVENUE BOARD OF REVIEW DECISIONS

15. Asfor the sauna, he now usesthedry bathin Fitness Centre G, but at the materid time,
he used the steam saunain Sauna Centre H at Didrict I. He would have a massage for one and a
half hours and then use the steam sauna for some 20 minutes. Although the Jockey Club aso had
a steam sauna, he preferred going to Sauna Centre H as he could have the massage a the same
time. Initidly he said he would go to the sauna four times aweek, sometimes three times aweek,
and have a massage at least once a week, sometimes twice a week, depending on how much

weight he needed to take off. Almost immediately he changed his evidence to four times a month.
He explained the figures as follows. Each visit would cost $1,200. That was $1,000 for one and
ahaf hours of massage at $600 per hour plus $200 for sauna. Hewould go once aweek for about
ten months as hewas on holiday and away for the remaining two months. Thetotal cameto $1,200
x 4 x 10 months = $48,000. However these figuresdo not tally with the amount shown on page 27
of the Board bundle. Thisisthe only invoice from Sauna Centre H produced by the Appdlant. It
showed atota of $840, not $1,200. It was made up of two items: $560 for sauna and (finger
pressure) massage and $280 for massage. When asked, the Appellant explained that the bill was
for onehour or 45 minutes. Thenormd hill for oneand ahaf hourswould bemore. But hewastill

unable to explain how it would work out to be $1,200 per visit. He said the actua cost should be
$1,400 but then he would be given $200 reduction for paying cash. Still this cannot be reconciled
with the charges shown in the only Sauna Centre H invoice.

16. Thebulk of the Appdlant’ s claim is not substantiated by the receipts he has produced.
At the firgt hearing, the Appellant produced eight receipts from Fitness Centre G, some of which
refer to training with Mr B for $700. They tota 8 x $700 = $5,600. The Appellant explained that
it was $500 per hour and $700 for oneand ahdf hours. In addition, thereisthe receipt from Sauna
Centre H as referred to in paragraph 15 above. However, the receipt bears no customer name.
The rates of $560 and $280 shown thereon do not taly with the figures given earlier by the

Appdlant.

17. Even if we accept the amounts given in paragraphs 14 and 15 above, they anly tota
$33,600 + $48,000 = $81,600. This till fals short of the amount claimed $87,490 by $5,890.
When asked to explain the shortfal, Mr Tang, the representative cut in to say * The discrepancy of
afew thousand dollarsis sometimes you get some people go to your room, go to your house to do
the massagefor you. That isoccasiondly some of themassageislikethat’. He said that these were
‘cash payments. These promptings were repeated by the Appellant who gave evidence to the
same effect. During the hearing, Mr Tang was not asking questions to lead the evidence. Instead
he exhibited a frequent propensity to cut in and give evidence on the Appdlant’s behdf. He
continued to do so despite our reminders that he should refrain from so doing.

18. Although it was dear from the determination that the Revenue was chdlenging the
amount spent and querying whether they were actudly spent, the Appellant did not take steps to
provide further independent verification. For example, he could have asked Fitness Centre G or
Mr B to corroborate the amount claimed. He could have asked Sauna Centre H to provide
confirmation of the rates charged even if it was not possible to confirm the number of times he went
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there. Hecould at least have provided abetter breakdown explaining how the amount of $87,490
wasarrived a. Thishefailed to do. Weregret to say that even though they knew the amount was
chdlenged, the Appdlant’s representative did not come equipped with a reconciliation of the
figures Thus we invited the Appdlant’s representative, if he should so wish, to produce the
working papersto explain how the figure of $87,490 was arrived a&. He was given two weeksto
do that, subject to the consent of the Revenue. The matter wasthus adjourned after thefirst hearing
on 6 May 2002.

19. When the hearing was resumed on 8 July 2002, the Appdlant did not turn up to
provide further evidence. Mr Tang relied on further documents submitted on 16 May 2002. This
was marked ‘Exhibit A2'. These are not working papers that we suggested Mr Tang should
produce. Mr Tang said they are based on theworking papers. There are six statements of account
from the Jockey Club with various items highlighted. The highlighted items relate to charges for
‘avimming guest’, exercise center vists or monthly fee, gym monthly fee, riding etc. Thereisaso
an invoice from ‘[J’ from Mr B covering charges for ‘XX & YY’ at $1,200 each for two
occasonsinMay. Theamount for XX was shown to be $600 instead of the usua $700 mentioned
a thelast hearing. The highlighted itemson the six Jockey Club satementsand the’[J]’ invoice add
up to exactly $5,890. However, they are totaly different from the ‘cash payments that the
Appelant mentioned a the first hearing to explain the $5,890 shortfal.

Thelaw
20. Section 16(1) of the IRO provides:

* In ascertaining the profits in respect of which a person is chargeable to tax
under thisPart for any year of assessment there shall be deducted all outgoings
and expenses to the extent to which they are incurred during the basis period
for that year of assessment by such person in the production of profitsin respect
of which he is chargeable to tax under this Part for any period, ...’

21. Section 17(1) redtricts the deduction of ‘domestic or private expenses .

For the purpose of ascertaining profits in respect of which a person is
chargeable to tax under this Part no deduction shall be allowed in respect of —

(@ domestic or private expenses, including —

(i) the cost of travelling between the person’ s residence and place of
business; and

Qi) ...
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(b)  subject to section 16AA, any disbursements or expenses not being money
expended for the purpose of producing such profits; ...’

22. The onus is placed upon the Appellant on gpped to prove that the assessment
appeded againg is excessve or incorrect.

23. Mr Wong of the Revenue cited anumber of casesin England. However, we haveto be
careful when looking a these cases asthe wording in the United Kingdom satutesis different from
that in Hong Kong. In particular, the United Kingdom tatutes only alow deduction where the
expenses are incurred ‘wholly and exclusively for the purposesof hisbusiness. Thereisno smilar
requirement in Hong Kong that the expenses had to be ‘whally and exdusvdy’ so incurred.

Indeed the words*to theextent’ in section 16(1) of the IRO impliedly suggest that the expensescan
be apportioned partly for busness and partly for other purposes.

24, Mr Wong for the Revenue rdies heavily on Anthony Patrick Fahy v CIR 3 HKTC
695. The taxpayer in that case was an accountant. He met with an accident and was hospitalized
for an operation to insart various meta rods into hisleg. The taxpayer clamed deduction of his
medica expensesincuding the use of a private room, food and the use of telephone. The Revenue
relied on the part of the judgment on gpportionment:

* But where the expenditure has a dual purpose, partly of a domestic or private
nature, and partly for the purposes of the preservation of the Taxpayer of his
Own person as an asset to his business, to the extent that the expenditure is a
domestic or private character, in my judgement it is not allowable.

In my judgement, the requirement for this operation was as much for domestic
or privateasit wasfor business purposes. | cannot believe (although | think at
one stage the Taxpayer was inclined to suggest it) that the Taxpayer would not
have had this operation at all but for the purpose of earning or continuing to
earn the profits of his profession. Nor can | see any way of distinguishing
between those elements of the purpose which are domestic and private and
those which are business. It seems to me to be one indivisible matter; there
cannot be any sensible apportionment.” (emphasis added)

On the facts of that case, it is hardly surprisng that the judge disdlowed the deduction. The
taxpayer would have incurred the medical expenses even if he was not an accountant. He needed
to get wdl. It was necessary as part of his persond expenses. We invited Mr Wong of the
Revenue to produce some more anal ogous cases involving athletes and/or actors. Thefirst hearing
was thus adjourned partly for this purpose.
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25. After the adjournment, the Revenue produced a supplementary authority bundle. Mr
Wong relied on D32/93, IRBRD, vol 8, 261. The taxpayer was a theatrica performer. He
clamed deduction for certain costumes and clothes. The taxpayer produced sample garments
which the Board was satisfied were purchased for use by the taxpayer for his services. The
taxpayer dso produced sample invoices, however the Board was not satisfied that these items
werein any way related to the production of thetaxpayer’ searnings. In the absence of any detailed
breakdown of the figures, the Board apportioned the expenses under this head on a 50/50 basis
and dlowed deduction for haf of the amount clamed. This part of the decison is more readily
understandable than the other part of the judgment where the Board dso gpportioned the
conaultation and medicine expenses and dlowed haf of the same. They would appear to be
persond rather than business expenses. The Board said that expenses to cure a common cold
would not be deductible. Unfortunately the decision does not go into further detail to explain why
some of the consultation and medicine expenses should be different from the ordinary expenses
incurred in curing acommon cold. Mr Wong for the Revenue explained that the Revenue did not
accept that part of the judgment as correct but the amount involved was too smdl to warrant an

appedl.

26. Mr Wong for the Revenue aso relied on the Audtradian section 51(1) of the Income
Tax Assessment Act 1936 which he saysis amilar to the Hong Kong section.

* All losses and outgoingsto theextent to which they are incurred in gaining or
producing the assessable income, or are necessarily incurred in carrying on a
business for the purpose of gaining or producing such income, shall be
allowabl e deductions except to the extent to which they are losses or outgoings
of capital, or of a capital, private or domestic nature, or areincurredinrelation
to the gaining or production of exempt income.’

Therelevant words‘incurred in gaining or producing assessable income had been interpreted
to mean ‘incurred in the course of gaining or producing assessableincome’. Mr Wong relies on the
authority of Federal Commissioner of Taxation v Cooper 21 ATR 1616. Thiswas adecison by
the Federal Court of Audtralia. The taxpayer was aprofessond footbdler. He had atendency to
lose weight during the course of the season. The resultant loss of strength affected his ability asa
forward and to stay in the first grade. If he dropped from the first grade, hisincome would suffer.
His coach gave him written ingtructions to eat various food each week ‘in addition’ to hisnorma

medls. Thetaxpayer followed the ingtructions from his coach and clamed the cost of the additiona

food in the nature of ‘the fourth med’ congisting of additional steak, potatoes, bread, beer and

Sugtagen. The Federd Court of Audtraia, by a mgority, found that the cost of the ‘fourth med’

was not deductible. It is however interesting to note (as mentioned a page 1627 line 5 of the
report) that the Commissioner did dlow thetaxpayer’ s claim to deduct from his assessable income
the cogts which he incurred in complying with his coach' s advice about building his strength and
fitness by attending a gymnasium, but not the expenses for the extrafood.
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27. The reasoning of the mgority was given by Lockhart J a page 1620 as follows.

... to be deductible the expenditure must be incidental and relevant in the
sense of having the essential character of expenditure incurred in the course of
gaining or producing the assessable income’

Itisdifficult to know what ismeant by ‘the essentid character of theexpenditure’. The character of
the expenditure may not change; whether it is deductible very often depends on why it isincurred.
Take traveling expenses, it isnot deductibleif it isincurred for the purpose of getting to work, but
it is deductible if it is incurred during work for traveling between the office and the location for a
meseting outsde the office. It isequdly difficult to understand what is meant by ‘in the course of’

ganing theincome. Take ajockey, isthe‘course’ of gaining income only limited to the time when
he is actudly racing in the saddle? That is obvioudy too narrow. |If the jockey is required to go
training on a smulated machine in order to improve his riding skill, surely the expenses rdaing to
such training is deductible even though the jockey is not then racing on the horse. Thuswe confess
that we do nat find much help from the reasoning given in the Cooper case.

28. On the other hand, wefind much grester hep fromthe Audirdian Taxation Rulings. TR
95/20 contains the following summary which is said to gpply to certain classes of employees
including dancers and circus performers:

Deductible work-related expenses

Fitness expenses where the physical fitness is an essential element of the
income-producing activity.’

Further on, under common work-related expense clams, it is stated thus:

Fitness expenses including chiropractic/message/physi otherapy

Adeductionisnot allowablefor the costs of maintaining general fitness or body
shape. A deduction may be allowable if a performing artist can show that
physical fithess and physical activity are essential elements of the
income-earning activities and are the means by which the performing artist
earns hig’her income.’

29. At our request, the Revenue aso provided Taxation Determination TD 93/114 which
contains the following passage:

‘ 2. Anemployer’ srequirement that an employee incur expenditure which
Is not related to income-producing activities does not convert that
expenditureinto a deductible outgoing (per Hill Jin ECT v Cooper (1991)



INLAND REVENUE BOARD OF REVIEW DECISIONS

21 ATR 1616 at 1636; 91 ATC 4396 at 4414). Therefore, whilst Police
Regulations may require an officer to remain in a physically fit condition,
this does not mean expenditure related to keeping fit is allowable as an
income tax deduction.

3. However, there may be circumstances wher e such expenditure by a police
officer isan essential element of gaining income. Thiscould occur in those
occupationswithin the police for ce wher e strenuous physical activity by an
officer is an essential and regular element of performing that officer’ s
duties. It isconsidered a police academy physical training instructor may
be in this category.

4. Those expenses which may be claimed in the above circumstancesinclude
gymfees and depreciation of gym equipment. No deductionisavailablein
respect of expenditure on any items of conventional clothing which may be
used in the course of keeping fit. This would include such things as
tracksuits, running/aerobic shoes, socks, T-shirts or shorts.’

30. We accept that such Taxation Determination has no gpplication to Hong Kong.
However they show that the Austrdian law does alow fitness expenses provided that they can be
shown to be essentid means by which the employee earns hisincome.

Findings

31 The first issue is whether the Appelant incurred any of the $87,490 as daimed and if
30, how much. Werefer to the evidence set out in paragraphs 14 to 19 above. The onusis on the
Appdlant to satisfy usthat the expenseswereincurred. We are satisfied that some expenseswere
incurred. However inthelight of the very unsatisfactory nature of the evidence given, we cannot be
satisfied how much was actualy incurred other than those that were substantiated by receiptswhich

we accept for the purpose of this apped.

32. We have doubts about the invoice from Sauna Centre H as it does not provide the
name of the person incurring the expense, and more importantly, the two figures shown thereon do
not taly with what the Appellant said was the usua charge of $1,200 per vist.

33. We cannat place reliance on the $3,000 invoice produced after the first hearing. It
purportsto comefrom‘[J]" which was not mentioned by the Appellant at thefirst hearing. It shows
chargesfor another person * Y'Y’ in addition to * XX* which we assume to be the Appdllant. Even
in relation to the charge for XX aone, the amount is$600 instead of the usud $700 per visit for Mr
B and the gymnasum. The Appelant did not turn up a the second hearing to explain the
discrepanciesin thisinvoice.
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34. As for the other items shown on the Jockey Club statements, we accept they were
incurred. But they weretotaly unexplained by the Appellant. Thereisno explanation asto how or
why these charges were incurred in the production of products. More importantly, they were
different from the * cash payments' that the Appellant stated a the first hearing.

35. For reasons given, for the purpose of this appeal, we are only prepared to accept the
eght invoices from Fitness Centre G in respect of the gymnasum and the training from Mr B a
$700 per visit. Thetotal thuscomesto $700x 8invoices= $5,600. The Appdlant might well have
incurred other smilar expenses during the materia period. However it isnot for usto speculate as
to how much more he might have incurred. In the circumstances, we can only find that the
Appdlant did incur $5,600 for histraining with Mr B.

36. Next, we turn to the second issue. How much of this $5,600 is deductible expense?
We bear in mind the law cited above.

37. Whilst we accept that Fahy was correctly decided on thefacts of that case, wefind that
the present caseisdigtinguishable. In that case, the requirement for the operation was as much for
domestic or private asit was for business purpose, hence no gpportionment was possible. In the
present case, the Revenue does not challenge the Appellant’ s evidence that his normd weight is
118 pounds and he has to deduct five pounds in order to make the necessary weight to ride some
of the horses that are required to carry aweight of no more than 116 pounds including the saddle
andthegear. It doesnot take much imaginationto redizethat for aman measuring 1.67 meterstall,
itisared effort to keep under 113 pounds. Further, it isnot just asmple matter of losing weight,
asajockey and agood one at that, the Appellant hasto bevery fit. Thereisavery fineline between
being fit but not being muscular; muscle building addsto theweight. Whilst arapid weight loss may
be achieved by smple dehydration and swesting, it isfar hedthier to do this over aperiod of time.
The Appellant says that he has a persond trainer for this purpose. We accept the Appdlant’s
evidence that he does not do thisfor pleasure or enjoyment and that it requires alot of hard work.
Insofar asthe Audtrdian authorities are guidance, we find that the taxation rulings do permit fitness
expensesif these are essentia for income production purposes. We aso notethat evenin Cooper,
the Commissioner did dlow the expenses for the gymnasum.

38. Mr Wong for the Revenue saysthat the expenses were persond in nature. \We accept
that fitness exercises do improve the physica well being. In the present case, the Appellant through
his representative seeks gpportionment of 80% of the expenses for business and accepts that 20%
may be said to befor personal or non-business purpose. Mr Wong accepts that gpportionment is
possible if the expenses are partly for business and partly for non-business purpose. Deduction
may be dlowed‘totheextent’ that the expenseisfor business purpose. Wefind that the expenses
areindeed primarily for business purpose and, in the light of the Appdlant’s concession, we are
prepared to accept the 80/20 apportionment and allow the Appellant deductible expense to the
extent of 80% of the $5,600 proved by the Appellant.
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39. For reasons given, we dlow the apped to the extent of alowing deduction for $4,480,
being 80% of $5,600. We should add that we have reached the finding on the facts of this case.
Mr Tang for the Appellant repeatedly said during the course of the gpped that our ruling will serve
as precedent for al the other jockeys. We do not know if the Situation of the other jockeys are
amilar to that of the Appdlant. 1t will be a matter of evidence on the facts of each case.



