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Case No. D40/07

Salaries tax — whether services rendered outsde Hong Kong — ‘60 days rue —
fraction-equas-whole gpproach — whether time gpportionment necessary — Inland Revenue
Ordinance (‘IRO’) section 8(1B).

Pand: Anthony So Chun Kung (chairman), Leung Hing Fung and Leung Lit On.

Date of hearing: 12 July 2006.
Date of decison: 18 January 2008.

Thetaxpayer was employed asthe AsaPacific regiond manager of Company B, which was
engaged in the provison of money brokerage services. Thetaxpayer gppeded againg the sdaries
tax assessment for 2002/03 on the following three grounds:

D
e
©)

Hed:

He rendered outside Hong Kong dl the servicesin connection with his employment;
He visted Hong Kong for not more than atotd of 60 days, and

He had a non-Hong Kong employment and should be assessed on a time
gpportionment bas's.

As the taxpayer had claimed tax exemption under section 8(1B), the Board found it
amounts to an admission that he rendered services in Hong Kong, ground (1) failed.

The Board found the fraction-equals-whole approach is the correct method in
computing the 60 days ©11/03, D20/00 followed; D37/01, D27/03, So Chak
Kwong Jack not followed). The taxpayer was physicaly in Hong Kong for 77 days,
he cannot rly onthe* 60 days rule exemption under section 8(1B), ground (2) dso
failed.

As the Board decided the taxpayer’ s employment with Company B was a Hong
Kong employment, thus ground (3) must dso fail.
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Revenue.

Decision:

The appeal

1 Thisisan goped by Mr A (‘the Taxpayer’) againgt the determination of the Deputy
Commissioner of Inland Revenue dated 21 December 2005. In the determination, the Deputy
Commissioner of Inland Revenue confirmed a salaries tax assessment for the year of assessment
2002/03 under charge number 9-1525919-03-6, dated 17 November 2003, showing net
chargesble income of $21,995,003 with tax payable of $3,299,250.

Background facts

2. Upon hearing the evidence and scrutinising the documents submitted, the Board finds
the following as background facts of the case:
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Company B is acompany incorporated in Hong Kong on 25 April 1978. At
al rdevant times, Company B carried on busnessin Hong Kong and had its
place of business located at Address C. Company B was engaged in the
provision of money brokerage services for money market, capital market and
derivatives activities.

By an employment contract (the Contract’) between Company B and the
Taxpayer (Appendix A, B1 pages 15-16), the Taxpayer was employed as
Regiond Manager of Company B for the Ada Pacific region. The Contract
dated the following:

‘1.

Duration of the contract

This contract takes effect as from December 16, 2001 for afixed term
of one year until December 15, 2002.

Job description

(The Taxpayer) shdl perform the duties as Regiond Manager for the
AsaPacific region (excluding Fixed income) and will be reporting to the
Chief Executive Officer of [Holding Co C].

(The Taxpayer) will travel extensvely throughout the Ada Pecific
region. All reasonable travel expenses will be rembursed to (the
Taxpayer) on presentation of receipts accepted by his superior.

Remuneration

As compensation for his work, (the Taxpayer) shdl receive the
following payments.

@ A fixed annud net sdlay of Yen 42 000 000.- (forty-twc
million), payadle in tweve monthly ingdments of Yen
3 500 000.- each.

(b)  Anannud sharing of our [City M] offices interest rates swap
section bonus pooal, to be determined by the Management but
not less than Yen 25 000 000.- (twenty-five million) per
quarter.
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(© Loydty bonus of Yen 40 000’ 000.- (forty million) per year
paid quarterly (in February, May, August and November).

(d)  Reasonable school expensesfor his children.

(e Persond medica insurance.

)] One busness dassflight per year to join hisfamily in [City N].
4.  Specific conditions

Any taxes dueisthe sole responsihility of (the Taxpayer).

This contract congtitutes the entire agreement between (the Taxpayer) and the
[Group D].’

Company B filed an Employer’ s return for the year ended 31 March 2003
(B1, page 31) in respect of the Taxpayer showing, inter dia, the following
paticulars.

Period of employment : 1-4-2002 — 31-3-2003
Capacity in which employed :  Regiond Director
Income

Sdary : $2,683,486

Bonus 19,311,517

Total $21,995,003

(@ In his 2002/03 Tax Return (Appendix B, B1 pages 17-20), the
Taxpayer declared the same employment income as per Fact (3) above
and clamed full exemption in respect of his totd income of
$21,995,003 under section 8(1B) of the Inland Revenue Ordinance
[‘'theIRO’].

(b)  TheTaxpayer stated that he had beenin Hong Kong for 47 days during
the year ended 31 March 2003 (Appendix B1 & B2, B1 pages
21-22).

According to the records of the Immigration Department (R1 pages 34-40),
the assessor compiled a schedule (B1l, pages 5-6, the Determination
paragraph 1(6)) showing that the Taxpayer was present in Hong Kong for the
following number of days during the year ended 31 March 2003 (on the basis
that part of aday spent in Hong Kong was counted as one day in Hong Kong):
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Arrival a Hong Kong Departure from Hong Kong No of

TripNg Date Day of Time Date Day of Time | daysin

week week Hong

Kong
1 |30-3-2002 Sat 22.29 |1-4-2002 Mon 1155
2 |2-4-2002 Tue 10:19 |2-4-2002 Tue 1441
3 |13-4-2002 Sat 2336 |14-4-2002 Sun 15:26
4 |18-4-2002 Thu 2246 |20-4-2002 Sat 17:23
5 |22-4-2002 Mon 10:50 |24-4-2002 Wed 1755
6 |[1-7-2002 Mon 15.07 |5-7-2002 Fri 08:32
7 |15-7-2002 Mon 21:17 |17-7-2002 Wed 0751
8 |7-8-2002 Wed 1343 |11-8-2002 Sun 14:58
9 |12-8-2002 Mon 13:40 |13-8-2002 Tue 09:35
10 (23-8-2002 Fri 2351 |24-8-2002 Sat 12:45
11 (31-8-2002 Sat 15.06 |1-9-2002 Sun 14:43
12 [{6-9-2002 Fri 1321 |7-9-2002 Sat 14:38
13 [{15-9-2002 Sun 22:11 |17-9-2002 Tue 08:06

I—‘HI—‘I—‘I\J-hl\)l\)l\J-hl—‘OJOJOOI—‘I\)I\JHI\)OJI\JI\)I\)I\)OTOO(NOJOJNHF;

14 |19-9-2002 Thu 22:09 |20-9-2002 Fri 1934
15 [21-9-2002 Sat 09:04 [21-9-2002 Sat 13:37
16 |10-10-2002 Thu 15.07 |11-10-2002 Fri 12:50
17 |19-10-2002 Sat 18:44 |20-10-2002 Sun 18:15
18 |24-10-2002 Thu 17:17 |24-10-2002 Thu 20:34
19 |[31-10-2002 Thu 18:11 |2-11-2002 Sat 14:.09
20 |4-11-2002 Mon 10:53 |6-11-2002 Wed 0809
21 |21-11-2002 Thu 1349 |23-11-2002 Sat 16:25
22 |25-11-2002 Mon 10:27 |25-11-2002 Mon 13:38
23 [1-12-2002 Sun 18:11 |4-12-2002 Wed 0824
24 |13-12-2002 Fri 1354 |14-12-2002 Sat 11:45
25 |16-12-2002 Mon 00:06 |17-12-2002 Tue 11:22
26 |21-1-2003 Tue 14:12 |22-1-2003 Wed 19:09
27 |25-2-2003 Tue 15.02 |28-2-2003 Fri 09:.01
28 |10-3-2003 Mon 13:31 |11-3-2003 Tue 16:17
29 |12-3-2003 Wed 00:39 |12-3-2003 Wed 0814
30 |14-3-2003 Fri 20:46 |14-3-2003 Fri 21:59
31 |16-3-2003 Sun 12:50 |16-3-2003 Sun 19:42
32 |26-3-2003 Wed 18:15 |26-3-2003 Wed 2304
33 |27-3-2003 Thu 12:43 |28-3-2003 Fri 00:45 | )
34 [28-3-2003 Fri 19.04 |1-4-2003 Tue 0949 | ) 5+
Total 77

*  computed as from 1-4-2002
** computed up to 31-3-2003

(6) Theassessor raised on the Taxpayer (R1, page 32) the following sdaries tax
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assessment for the year of assessment 2002/03:

Assessable income [Fact (3)] $21,995,003
Tax payable $3,299,250

Asesor’ s notes (R1, page 33):

1. Tax assessed at standard rate

2. Section 8(1B) of the IRO not gpplicable asyou visted Hong Kong more
than 60 days (days of arrival and departure counted as 2 days)

Company E [*the Representative’], on behaf of the Taxpayer, objected (R1,
pages 49-51) to the above 2002/03 sdariestax assessment on the ground that
the income assessed was excessve.  In amplification of the ground of
objection, the Representative stated:

‘... (the Taxpayer) came to Hong Kong during the year of assessment
2002/03 purely for the purpose d going to PRC and Maceo for golfing,
gambling, shopping and sghtseeing. (The Taxpayer) has no work place in
Hong Kong, he does not maintain any resdence in Hong Kong, he has no
family members or rdaivesin Hong Kong, and he has no business running in
Hong Kong ... for the year ended 31 March 2002...(the Taxpayer) only
vidted Hong Kong for less than 15 days. During 2002/03, (the Taxpayer)
vigted Hong Kong more often because he enjoys the golf and gambling
facilitiesin Macao and PRC and that iswhy during most of his trips to Hong
Kong he did not stay in Hong Kong but went to PRC or Macao immediately
after arrival to Hong Kong. For certain trips to Hong Kong, (the Taxpayer)
stayed in Hong Kong for shopping before he went to the golf coursein Macao
or PRC. After thegolf sessonin Macao or PRC, (the Taxpayer) hasto come
back to Hong Kong to take theflight to[ City N] or [City M] where he spends
mog of histime for working....

...For other trips which (the Taxpayer) only spent afew daysin Hong Kong,
the purpose of which were for trangt to other locations or shopping in Hong
Kong. Theabove activities, though sgnificantly increased the number of days
spent by (the Taxpayer) in Hong Kong, were purely caused by the fact that
there is no internationd fight to Macao and Shenzhen and therefore (the
Taxpayer) has no choice but to trangt at Hong Kong. ..

After dl, though the number of days spent in Hong Kong by (the Taxpayer)
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during the year of assessment 2002/03 according to your Department’ s
interpretation is more than 60, (the Taxpayer) submitsthat he did not perform
any servicesin Hong Kong during the said year as dl the trips to Hong Kong
werenot for busness purposes. (The Taxpayer’ s) rolein the organizationisto
manage and develop the Group’ sinternationd business and therefore it is not
intended that he hasto perform any dutiesin Hong Kong. Thisisevidenced by
the facts that (the Taxpayer) does not have an office in Hong Kong, he does
not have to report to anyone in Hong Kong, he has no subordinate in Hong
Kong, and he has no responghbility for projects undertaken in Hong Kong.
That dso explains why for most of the time (the Taxpayer) staysin [City N]
and [City M] because these locations are (the Taxpayer’ s) principle (S¢)
work place. Also, (the Taxpayer) usudly arrives Hong Kong very late in the
evening and leaves Hong Kong in the morning and it is clear that he cannot
perform any service during the period when he was in Hong Kong.’

In support of the objection, the Representaive supplied the following
documents:

(@ TheTaxpayer smonthly travel schedulesfor the year ended 31 March
2003 (Appendix C, B1 pages 23-28 & 23A-28A) in which it was
marked that trips numbered 10, 11, 12, 16 and 26 in Fact (5) werefor
the purpose of trangit to other countries.

(b) A confirmation letter dated 17 December 2003 issued by Company B
(Appendix D, B1 page 29).

In response to the assessor’ s enquiries (R1, pages 54-55), Company B
provided the following information (R1, pages 56-58):

(@  The Contract was negotiated and concluded in December 2001 and it
was enforceable in Hong Kong.

(b) The Taxpayer was a Regiond Executive of the Group and due to his
job nature he was required to travel extensively throughout the Asa
Pecific region to perform his services and report his work progressto
the Group’ s Senior Management in Country F, Country O, Country G
and Country P. During the year ended 31 March 2003, the Taxpayer
spent considerableamount of timein Country Q, Country L, Country K
and Chinato develop the Group’ s business there.

(0 Company B did not requirethe Taxpayer to render any servicein Hong
Kong during the year ended 31 March 2003.
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(d  Company B’ s office working hours were from 8:00 am. to 6:00 p.m.
from Monday to Friday.

(60 Under the Group' s indruction, Company B pad income to the
Taxpayer due to the international nature of his work and recovered
100% of the cost from Company B’ sdfiliatein Country F.

()  TheTaxpayer sremuneration for the year ended 31 March 2003 was
paid in JPY (R1, page 58):

Salary Bonus Total

Apr-02 3,500,000 3,500,000
May-02 3,500,000 3,500,000
Jun-02 3,500,000 3,500,000
Jul-02 3,500,000 72,750,000 76,250,000
Aug-02 3,500,000 3,500,000
Sep-02 3,500,000 3,500,000
Oct-02 3,500,000 66,000,000 69,500,000
Nov-02 3,500,000 3,500,000
Dec-02 3,500,000 10,000,000 13,500,000
Jan-03 3,500,000 62,500,000 66,000,000
Feb-03 3,500,000 91,000,000 94,500,000
Mar-03 3,500,000 3,500,000
Totd in JPY 42,000,000 302,250,000 344,250,000
Tota in HKD 2,683,486.24 19,311,517.04  21,995,003.28
(/122.08*7.8)

The Representative put forward the following contentions (R1 pages 59- 60,
62-64):

(@ ‘(TheTaxpayer)isaRegiond Executiveof [Company B], hisduty isto
develop and look after the regiond business of [Company B] and
report his findings to the Senior Management in [Country F]. Dueto
this job nature (the Taxpayer) is required to report his duty to the
Senior Management only, which exercise no control over when (the
Taxpayer) decidesto go on leave. Therefore (the Taxpayer) isfreeto
take whatever amount of leave as long as his leave pattern does not
disrupt [Company B’ s] busnessandimpair hisperformance. Infactin
order to meet business deadline (the Taxpayer) is required to travel
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(d)

C)

extensvely on weekendsiin lieu of that he has condderable leeway to
take break on weekdays whenever he fedsfit to.

In addition, for certain staysin Hong Kong they were purely for trangit
to other locations elther because there was no direct flight between the
2 locations or smply to avoid extremely long flying hours’

‘...(the Taxpayer) did not vist the Hong Kong office to atend
meetings or to report/discuss progress of work or seek instruction

during his staysin Hong Kong.’

‘(The Taxpayer)...is not required to seek approva from anyone for
taking annud leave, dck leave or compensatory leave...(the
Taxpayer’ s) paformance is evaluated by the Senior Management in
[Country F] purely based on the result he achieved. Therefore (the
Taxpayer) is free to take whatever amount of leave day he thinks

appropriate.’

‘Being an [Citizen of Country L] (the Taxpayer) is required to report
hisworldwide incometo the[Country L] Tax Office and pay [Country
L] Income Tax. However, due to his extensve presence outsde
[Country L] and thefact that he does not maintain a place of residence
in[Country L] he has not reported hisincome to the [Country L] Tax
Officeyet.’

‘We have gathered copies of (the Taxpayer’ s) credit card statements
from Auguds 2002 to March 2003 (Appendix E1-E13, B1 pages
30-42); the nature of hisspending in Hong Kong can give anindication
asto what he was doing in Hong Kong:

Month Day Activity Reference
Aug 02 7,12  Resting and doctor [Appendices EL,
consultation E2, E3|

Sep 02 6,20  Shopping and resting [Appendices E4,

E5, E6]
Oct02 10,11 From[Country Q], [Appendices E7,
reginginHK andthen  ES8]

flew to [Country K]
then to [Country L]
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Nov 02 4,21,25 From[Country L], [Appendices E9,
shopping, resting and E10]
then flew to [Country
Ql

Feb 03 25 From [Country L], [Appendices E11,

resting and shopping E12, E13]
and then flew to
[Country Q]

... dl the credit card expenses werefirst settled by [Company B] and
then 100% recharged to a group company in [Country F].’

(11) By letter dated 6 June 2005 (R1 pages 65-66), Company B supplied the
fdlowing information:

(@  ‘Theterms of employment with (the Taxpayer) remained unchanged
athough no new employment contract was entered into for the period
from 16 December 2002 to 30 June 2003.’

(b)  “(The Taxpayer) is the Regiona Director for the Asa Pacific region
and he is responsble for developing and marketing the Group’ s
internationa business... (the Taxpayer) is continuoudy traveing dl the
time over the Asan Pecific region. (The Taxpayer’ s) main duties are
regiond planning and control and he oversees the performance of the
senior brokers.

During 2002/03, (the Taxpayer’ s) main responsibilitieswere to recruit
personnd to support the Group’ s expanson of its ASan business,
monitor their performance and determine the bonus award; these
sarvices were manly caried out in [Country Q] and [Country F
where (the Taxpayer) spent most of histimein [Company B's] [City
M] and [City R] offices. Nonetheless, (the Taxpayer) dso travelled
extensvely throughout Asa to look after [Company B's] Adan
businessin other countriesaswdll... (The Taxpayer) aso reported his
work progressto the Group’ s Senior Management in [ Country F] and
[Country G].

Taxpayer’ sgrounds of appeal
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3. The Taxpayer put forward three grounds of apped:

(1) The Taxpayer rendered outsde Hong Kong al the services in connection with
his employment in the year of assessment 2002/03 and hisincome derived from
his employment in the year of assessment 2002/03 should therefore not be
chargeable to salaries tax pursuant to section 8(1A)(b)(ii) of the IRO.

(2) If theBoard is of the view that the Taxpayer did render services in connection
with his employment in Hong Kong in the year of assessment 2002/03, the
Taxpayer visted Hong Kong for not more than atotal of 60 daysin the year of
assessment 2002/03 and his income should therefore not be chargesble to
sdariestax pursuant to section 8(1B) of the IRO.

(3) IftheBoard isof the view that the Taxpayer did render servicesin Hong Kong
during vidts exceeding atotd of 60 daysin the year of assessment 2002/03, the
Taxpayer had a non-Hong Kong employment and should therefore be
chargeable to sdaries tax on his income from his employment on a time
gpportionment basis pursuant to section 8(1A)(a) of the IRO.

Representation and witnesses called

4. In the hearing, the Taxpayer was represented by Mr Sieker and the Respondent by
Mr Fung.
5. Mr Sieker called two factud witnesses, Mr H, the Managing Director of Company B

to give ord evidence for the Taxpayer, and the Taxpayer.
6. Mr Fung did not call any witness.
Law and authorities

7. The Board has been asked to consider Section 8(1), 8(1A), 8(1B), and 68(4) of the
Inland Revenue Ordinance (‘IRO’) which provide asfollows:

‘8(1) Salariestax shall, subject to the provisions of this Ordinance, be charged
for each year of assessment on every person in respect of hisincome arising in
or derived from Hong Kong from the following sources-

(@) any office or employment of profit; and
(b) any pension.

(1A) For the purposes of this Part, income arising in or derived from Hong
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Kong from any employment-

(@ includes, without in any way limiting the meaning of the expression and
subject to paragraph (b), all income derived from services rendered in
Hong Kong including leave pay attributable to such services,

(b) excludesincome derived from services rendered by a person who-

(i) isnot employed by the Government or as master or member of the
crew of a ship or ascommander or member of the crew of an aircraft;
and

(i) renders outside Hong Kong all the services in connection with his
employment; and

(c) excludesincome derived by a person from servicesrendered by himin any
territory outside Hong Kong where-

(i) by the laws of the territory where the services are rendered, the
income is chargeable to tax of substantially the same nature as
salaries tax under this Ordinance; and

(i) the Commissioner is satisfied that that person has, by deduction or
otherwise, paid tax of that nature in that territory in respect of the
income.

(1B) In determining whether or not all servicesare rendered outside Hong Kong
for the purposes of subsection (1A) no account shall be taken of services
rendered in Hong Kong during visits not exceeding atotal of 60 daysinthebasis
period for the year of assessment.’

‘68(4) Theonus of proving that the assessment appeal ed against is excessive or
incorrect shall be on the (taxpayer).’

The Taxpayer cited the following authorities:

Commissioner of Inland Revenue v So Chak Kwong, Jack 2 HKTC 174
Commissoner of Inland Revenue v George Andrew Goepfert 2 HKTC 210
D20/97, IRBRD, vol 12, 161

D146/98, IRBRD, vol 13, 693

D76/00, IRBRD, vol 15, 695

D37/01, IRBRD, vol 16, 326

D27/03, IRBRD, vol 18, 448

The Respondent cited the following authorities:
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IRC v Bladnoch Didtillery Co Ltd [1948] 1 All ER 616

Attorney-General v Equiticorp Industries Group Ltd [1996] 1 NCLR 528

Kwong Mile Services Ltd v Commissoner of Inland Revenue (2004) 7 HKCHAR 275
Lee Hung Kwong v CIR [2005] 4 HKLRD 80

D40/90 (1990), IRBRD, vol 5, 306

D11/97 (1997), IRBRD, vol 12, 147

D20/00 (2000), IRBRD, vol 15, 297

D11/03 (2003), IRBRD, vol 18, 355

D39/04 (2004), IRBRD, vol 19, 319

Analysis
Ground (1) - No servicesrendered in Hong Kong?

10. Mr Sieker for the Taxpayer invited the Board to go straight into finding whether the
Taxpayer had rendered al services outside Hong Kong in the subject year of assessment 2002/03.
He said that section 8(1A)(b)(ii) of the IRO providesthe Taxpayer acomplete exemption and if the
Taxpayer had rendered dl services outside Hong Kong, he should not be chargesble to Hong

Kong sdaiestax in any event and the question whether or not hisincome was sourced from Hong
Kong or otherwise would not be relevant.

11. We disagree with Mr Sieker.
12. Deputy Judge Toin Lee Hung Kwong v CIR [2005] 4 HKLRD 80 and 89F-90A
[R2/11] said:

‘It is plainly obvious that the charge or the liability to salariestax is created by
s.8(1). The crucial words of the charge are income arising in or derived from
Hong Kong from one of the two sour ces, namely (a) any office or employment of
profit and (b) any pension. Section 8(1A)(a) expressly brings into the charge
income derived from services rendered in Hong Kong and s.8(1A)(b) expressly
excludes income from certain categories of persons who render outside Hong
Kong all the servicesin connection with their employment. Both subsectionsare
silent as to the source of the income thus included or excluded. If the income
included under s.8(1A)(a) is an income from a Hong Kong source, the
subsection clearly serves no useful purpose. The purpose of the subsection must
be to bring into the charge income from a source outside Hong Kong if the
servicesarerenderedin Hong Kong. Likewise, the purpose of section s.8(1A)(b)
must be to exclude from the charge an income from a Hong Kong source if the
person renders outside Hong Kong all services in _connection with his
employment. Thus, the question which fallsto be decided in any particular case
is whether the income which is sought to be charged is income from a Hong
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Kong source and the place where the servicesare rendered isirrelevant. If the
income is from a Hong Kong source, it is subject to the charge whether the
services are rendered in or outside Hong Kong, unless it falls within the
exception under s.8(1A)(b).” (emphasis added)

13. Asruled by Deputy Judge To, the basic tenet for the operation of section 8(1A)(b)(ii)
Is that the income concerned is from a Hong Kong source and not outsde.  For if the income
concerned was sourced outside Hong Kong, we would not be degling with excluson under section
8(1A)(b)(ii), rather, we would be dedling with incluson under section 8(1A)(a) to taxable income
sourced outside if the services concerned are rendered in Hong Kong. That is to say, where
sarvicesare rendered would only be an ancillary question to ask after we have first ascertained the
actud source of an income.

14, Macdougall Jin CIR v Goepfert (1987) 2 HKTC 210 at 236 [A3/Tab 2] said:

‘As a matter of statutory interpretation I am unable to escape the conclusion
that, although sec. 8(1) must be construed in thelight of and in conjunction with
section 8(1A), section 8(1A)(a) creates a liability to tax additional to that which
arises under section 8(1). It is an extension to the basic charge under section
8(1). If it were otherwise section 8(1A)(a) would be virtually otiose and section
8(1A)(b) completely unnecessary.’

15. Sections 8(1A)(a) and 8(1A)(b) are extensionsto the basic charge under section 8(1);
wewould therefore start with the basi ¢ charge under section 8(1) by considering the question of the
sourceor locdlity of employment before considering additiond ligbilitiesunder section 8(1A)(a), or
their exduson under section 8(1A)(b) or section 8(1B).

Section 8(1) - Source of Taxpayer’ sincome

16. Deputy Judge To in Lee Hung Kwong said [R2/011-012]:

‘...If an employee enters into a contract of employment in Hong Kong with an
employer resident in Hong Kong but had his salary paid into his Swiss bank
account, it can hardly be doubted that the locality of his contract isin Hong
Kong. Hisincome is from a Hong Kong source. In most cases, the place of
payment is the locality of the contract...

...Thus, the test as to the source of income is to look for the place where the
income really comes to the employee. As Sr Wilfred Greene MR said, regard
must first be had to the contract of employment...
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17. The Contract was entered by the Taxpayer as the employee with a Hong Kong
company (Company B) asthe employer [B1/15-16]. The Taxpayer was paid by Company B in
Hong Kong and his Contract was enforceable against Company B in Hong Kong [R1/42]. The
place where theincome redlly comesto the Taxpayer, according to his Contract with Company B,
must be Hong Kong.

18. Mr Sieker however argued that irrespective of what was written in the employment
contract, Company B was not the true employer of the Taxpayer and that the Board should look
behind or to look through the contract of employment to find the true employer by examining the
totaity of facts from a practica and substantive perspective.

19. Mr Seker cited the Board of Review decison in D20/97, IRBRD, vol 12, 161
pointing out that the Board in that case looked through an employment contract to find the
Taxpayer' s employment of Hong Kong source because of the connections of the Taxpayer’ s
employment to Hong Kong. Mr Sieker argued that the facts were basically reversed in this case
and invited this Board to look through the Taxpayer’ s Contract with Company B as offshore
because of the offshore connections of the Taxpayer’ s employment.

20. Mr Seker dso cited the High Court’ s decison in Goepfert arguing that the test in
determining thelocdity of the Taxpayer’ semployment is* totdlity of facts aslaid down therein. He
invited the Board to consider the following factors of Taxpayer’ s employment and said that the
Taxpayer’ s employment has minima connections to Hong Kong (paragraph 46 Closng
Submission) and accordingly itslocdlity thereof should be non-Hong Kong:

(@ TheContract between Taxpayer and Company B was concluded outside Hong
Kong;

(b) The Taxpayer had no responghilities for Company B in Hong Kong;
(c) The Taxpayer did not report to anyone in Hong Kong;

(d) The Taxpayer' s remuneration was fully recharged to Company B s parent in
Country F;

(e) The Taxpayer did not participate in any MPF or other retirement scheme in
Hong Kong;

(f) TheTaxpayer waspaidin Japanese Y en with 85% linked to the performance of
the City M offices.

21. Mr Sieker argued that we could not rely on the Contract the Taxpayer entered with
Company B of Hong Kong to find the locality of Taxpayer' semployment, instead we need to look
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behind or through the Contract into the substance of the arrangement asin D20/97 or to consider
‘ totdlity of factors asin Goepfert to find out the redl source of Taxpayer’ sincome.

22. We disagree with Mr Sieker.

23. As Sir Wilfred Greene MR said, regard must first be had to the contract of
employment; if we could identify the locdity on face of the contract of employment, there was no
reason why we need to look behind the contract asin D20/97 or to consider other factorsin totaity
asin Goepfert to congtruct the locality thereof.

24, The Taxpayer purposefully entered into an employment contract with Company Bin
Hong Kong. By hisadmission in the hearing, the Taxpayer had a choice to locate his employment
wherever he wanted but he chose Hong Kong:

In examination in chief a page 23 of the transcript:

‘IMr Al ... As| mentioned, | joined the company in 1997, | am a[Language of
Country Q] speaker. | speak perfect Japanese. | have been in
[Country Q] since, | first went to [Country Q] in 1980, univerdty in
[Country Q]. | have been workinginthe money marketsin[Country Q]
ance’ 86 0 my edidity isin [Country Q]. The contract is, you will
notice, my remunerationisdl based in yen and my bonus, performance
bonus is based on the performance of the [City M] office. Prior to
arranging to get paid in Hong Kong, | was paid in [Country F] Head
Office. After 2001, | continued to be paid by the Head Office but we
decided to put acontract in Hong Kong because | was having problems
with the [Country Gs] bank in [City I] due to the English and we
decided that this is the right time zone, | was going to travd alittle bit
more now to China, [Country K], [Country §] so | requested to get
paid in Hong Kong so it was done for administration purposes. ..

In cross examination a page 36 of the transcript:

Q: Right. Now, moving on to the next paragraph, paragraph 5 (of
Taxpayer’ switness statement), you say that you, you choseto enter into
employment with the Group’ s entity in Hong Kong insteed of an entity
elsawhere as a matter of convenience. So that sounds asif you had a
choice in terms of where you wanted to, to, | mean, which, in terms of
the employer, you chose Hong Kong?
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A: I had no, no need to put it in Hong Kong and even if, today, | can put
back to Country F, if | wanted to. Yes, | have achoice, yes. | meanif
you were successful, you have a certain amount of leverage.

Q: Right. Right and you picked Hong Kong as the place.
A: Yes, | chose Hong Kong.
25. In the circumgtances, it is unnecessary, indeed ingppropriate, to look through the

Taxpayer’ s Contract with Company B in Hong Kong or to consider other factors in order to
recongruct the locdity of the Taxpayer’ s employment.

26. Further, in his Tax Return and Appendix to BIR60 for the year of assessment
2002/03 (‘ Tax Return 2002/03') filed on 30 June 2003 [B1/18], the Taxpayer stated that he had
incomein the total sum of HK$21,995,003 from hisemployer Company B, which was chargegble
to sdariestax in Hong Kong, and claimed exclusion under section 8(1B) of thelRO on the basishe
was present in Hong Kong for only 47 days during the period [B1/21; R1/46].

27. In his earlier Tax Return and Appendix to BIRG0 for year of assessment 2001/02
(‘ Tax Return 2001/02') filed on 25 February 2003, the Taxpayer dso stated that his employment
sarvices were rendered in Hong Kong but claimed such service were rendered in Hong Kong
during vidts not exceeding atota of 60 days during the year [R3/5].

28. In his ensuing contract which was effective on 1 July 2003 [R1/2], the day following
the Taxpayer’ sfiling of his Tax Return 2002/03 on 30 June 2003 [B1/17], the Taxpayer expresdy
submitted himsdlf to the exclusive jurisdiction of the Courts of Hong Kong.

29. Indeed, al letterswritten to the Commissioner by the Representative of the Taxpayer
respectively on 14 May 2003 [R1/42], 30 June 2003 [R1/46], 26 September 2003 [R1/47], 17
December 2003 [R1/49], 21 January 2004 [R1/59], showed that the Taxpayer accepted his
employment with Company B as Hong Kong employment., accordingly hisincome from Company
B had aHong Kong source.

30. Mr Sieker aso argued that the Taxpayer entered his Contract with Company B as a
matter of convenience and Company B served only as a paymagter. As authority, he cited two
Board of Review decisonsin D146/98, IRBRD, vol 13, 693 and D76/00, IRBRD, vol 15, 695.

31. Mr Sieker argued that the Taxpayer did not have any responghilities in Hong Kong
and did not work for theHong Kong company or for its benefit. He argued that the Taxpayer was
essentiadly engaged to perform work and report to the Country F parent company, there was no
subgtantia connection to Hong Kong, and the Taxpayer’ semployment wastherefore asapractica
hard matter of fact an offshore employment. As evidence, Mr Seker cdled as witnesses the
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Taxpayer and Mr H, the Managing Director of Company B, who both testified in the hearing that
the Taxpayer did not have any subordinatesor any officein Hong Kong and that the Taxpayer was
not performing any employment services and had no respongbility a dl in Hong Kong.

32. We mugst point out that D146/98 and D76/00 as cited by Mr Sieker are
distinguishable from thiscase. Both D146/98 and D76/00 involve dud employment where an
employee had sgned two employment contracts, one with a Hong Kong company and the other
with a PRC company. The respective Boards having decided that al employment services were
actually rendered for the benefit of the Mainland employers, found the Hong Kong employersin
fact the paymasters. The respective Boards of D146/98 and D76/00 in their respective decisons
werein fact attributing income source to two concurrent employers of two locdities. In this case,
evidence shows that the Taxpayer had one single employment contract with one single employer,
Company B in Hong Kong, accordingly no question of attribution of source or locdity of income
could arise. It istherefore inappropriate for this Board to apply D146/98 and D76/00 in this case
and we rgect the Taxpayer’ s paymaster argument.

33. The Contract might have been sgned by the Taxpayer outsde Hong Kong, with no
MPF or retirement scheme in Hong Kong, and paid in non-Hong Kong currency; the Taxpayer
might have no responghilities and did not report to anyone in Company B in Hong Kong, and his
remuneration wasfully recharged to Company B’ s parent in Country F, and he might be rendering
sarvicesfor the advantages and benefits of the Country F parent company, or even the Country Q
Office and the Country K Office, but dl these factors could not change the fact thet at al materid
times the Taxpayer choseto put his Contract with Company B of Hong Kong and he did get paid
as he chose in Hong Kong.  His employment for that purpose is clearly located in Hong Kong.
After having chosen to locate his employment in Hong Kong, it is unreasonable for the Taxpayer to
later argue that what he had chosen was in fact a paymaster.

34. Wethereforefind that for the year of assessment 2002/03, the Taxpayer did enter his
Contract with Company B as Hong Kong employment and his income had a Hong Kong source
and in this respect, the place and indeed the manner how he performed his services was not
relevant.

Section 8(1A)(b)(ii) — Rendered all services outsde Hong Kong?

35. Itiscommon ground that whilesection 8(1) charges on Hong Kong sourced income,
section 8(1A)(b)(ii) provides a complete exemption for al income derived by a person who
renders outside Hong Kong dl the services in connection with his employment. Thet isto say, as
long as an employee providesall employment services outside Hong Kong, income earned will be
excluded from sdariestax. Whether the Taxpayer performed al employment services outsde
Hong Kong, however, isaquestion of fact.

36. The Taxpayer asserted that during year of assessment 2002/03, hedid not render any
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sarvices in connection with his employment with Company B in Hong Kong.

37. Mr Fung for the Respondent however referred the Board to the Taxpayer’ s Tax
Return 2002/03 [B1/21] wherein the Taxpayer and the Representative reied only on exemption
under section 8(1B) and not section 8(1A)(b)(ii). In section 6 of the Appendix to the Tax Return
2001/02 [R3/5] the Taxpayer clamed under section 8(1B) asserting * services were rendered in
Hong Kong during vidts not exceeding atota of 60 daysduring theyear’. According to Mr Fung,
the Taxpayer had by his own Tax Return and Appendix to BIR60 admitted having rendered
sarvicesin Hong Kong.

38. Mr Sieker argued that when the Taxpayer in his Tax Return 2002/03 clamed
exemption under section 8(1B), he was in fact claiming exemption under the 60 days rule which
was a separate exemption gpplicable aso to cases under section 8(1A)(b)(ii) where a taxpayer
rendered dl servicesoutsde Hong Kong. Mr Sieker argued that the fact that the Taxpayer was not
explidt indaiming under section 8(1A)(b)(ii) in his Tax Return 2002/03 was not an admisson that
he rendered services in Hong Kong.

39. We accept Mr Fung' sview and rgject Mr Sieker’ sargument.

40. Itissmplelogic that ataxpayer who rendered al services outside Hong Kong could
not have rendered any servicesin Hong Kong. Likewise, ataxpayer who rendered certain services
in Hong Kong could not claim he rendered dl services outsde Hong Kong. Accordingly, when
exemption was clamed under section 8(1B), we could only infer that the Taxpayer rendered
sarvicesin Hong Kong, and that he could not have rendered dl services outside Hong Kong. That
Isto say, aclam under section 8(1B) necessarily excludes aclam under section 8(1A)(b)(ii) and
viceversa. A clam under section 8(1B) must therefore congtitute an admission that services were
rendered in Hong Kong, though not al services.

41. The Taxpayer 9gned his Tax Return and Appendix to BIR60 for year 2001/02 on 24
February 2003 and for year 2002/03 on 27 June 2003. The two consecutive Tax Returns and
Appendixes to BIR60 were sgned by the Taxpayer under the advice and representation of tax
professondls, after having declared that the information given wastrue, correct and complete. We
could not accept the Taxpayer’ s excuse saying that the Tax Return and Appendix werefilled in by
the Representative as a standard response because it was easier to obtain exemption under section
8(1B) and that he did not mean by what he had declared (Transcript/46). The Representative was
not called to give evidence and we could not believe that the Representative as professionalswould
have filled in the Tax Return and Appendix stating that the Taxpayer rendered services in Hong
Kong despite the fact that he did not render any services a dl in Hong Kong. We therefore find
that the Taxpayer by claming tax exemption under section 8(1B) was merdy dating the fact asiit
was that he did render services in Hong Kong in the rdlevant tax years. At lead, that was the
Taxpayer’ s podtion and understanding in respect of hisincome received from Company B at the
time of hisfiling of his Tax Returns.
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42. Mr Sieker however asked the Board to decide that the Taxpayer had not rendered
any servicesin Hong Kong, in contrast to what the Taxpayer had declared in his Tax Returns.

43. Mr Seker argued that the Taxpayer had no responsibilities and did not atend the
officein Hong Kong and that Mr H, the Managing Director of Company B tegtified to that effect.
Mr Sieker als0 argued that the Taxpayer reported directly to the Chief Executive Officer of Holding
Company C in Country F, and did not report to anyonein Hong Kong and no one in Hong Kong
including Mr H reported to the Taxpayer, and that it was not intended that the Taxpayer would
render any of his servicesin Hong Kong.

44, Mr Sieker invited the Board to congder that ‘if the Taxpayer has provided a
satisfactory explanation as to why he was not required to perform services in Hong Kong, he
should be regarded as having performed al the services outside Hong Kong unless there is some
evidence or a least a compelling inference pointing to the actud performance of his servicesin
Hong Kong.” Mr Seker said that for otherwise it would be impossible for anyone to prove a
‘negtiveé  (that is, that the Taxpayer did not render any services in Hong Kong) [Closing
submission paragraph 15].

45, Wedisagreewith Mr Sieker. Section 8(1A)(b)(ii) provides exemption to a taxpayer
who rendered dl the servicesin connection with his employment outsde Hong Kong. Exemption
under section 8(1A)(b)(ii) therefore requires proof that a taxpayer did render al services outsde
Hong Kong and in thisconnection, each and every of hisvist or say in Hong Kong must therefore
be shown to be wholly unconnected with his employment or work. By showing that ataxpayer had
no responghilities or not required to perform services in Hong Kong is not enough; it must be
shown that hisvist or stay in Hong Kong wasin fact unconnected with hisemployment or work. In
this respect, one would expect to draw compelling inference if such vidt or stay happened during
weekends or public holidays or for purpose clearly unconnected, for instance, attending wedding
that such vigt and stay were unconnected with employment or work.

46. Immigration record (fact (5)) however showsthat for the period from 1 April 2002 to
31 March 2003 the Taxpayer visted Hong Kong for atota of 77 days out of which only 18 days
were Saturdays and Sundayss, 4 days where the Taxpayer arrived and departed on the same day,
the remaining 55 days were dl weekdays. Wefind it difficult to believe that the Taxpayer did not
render employment serviceswhen hewasin Hong Kong during the 55 weekdays out of his77 days
of vigt in Hong Kong.

47. For instance, as Mr Fung pointed out that in the year 2002/03, the Taxpayer wasin
Hong Kong when hisboss Mr Jwas dso in Hong Kong on four occasions. Mr Fung argued that
it could not be mere coincidence that Mr J and the Taxpayer were together in Hong Kong four
times in one year, on one occasion ariving Hong Kong on the same date, and on other two
occasions leaving Hong Kong on the same date for the same destination. Reasonable inference is
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that the Taxpayer wasin fact performing his employment duties during those visitsin Hong Kong.

48. Mr Seker however relied on the testimony of Mr H the Managing Director of
Company B who said he was responsible for Hong Kong independently and he always met Mr J
aonein the absence of the Taxpayer to argue that despite the fact that the Taxpayer arrived and
departed Hong Kong on several occasions at the sametimes as Mr J did, the Taxpayer would not
have performed any employment duties asit would be inconceivable that Mr Jwould conduct any
Hong Kong planning with the Taxpayer without involving Mr H (Taxpayer’ s submission paragraph
12). Wearenot convinced by Mr Sieker’ sargument, particularly in view of the fact that Mr Jwas
a the materia time dso adirector of Company B.

49, Under cross-examinaion, Mr H recollected that Mr J had asked the Taxpayer to
come to Hong Kong for mesetings (transcript 15-16):

‘Charmarn

[Mr H]:

So are you saying thet in dl meetings, if it touches on Hong Kong
business, [Mr A] is not there?

No, because| meaninfact just to giveyou alittle bit of background,
| was recruited by the founder of the company so | joined the
company in 1993. So | have[citizenship of Country G] nationdity.
| speak fluent [language of Country G] o that is the reason why,
you know, I, | , dl aong, | wanted to, to report to, to the Head
Office people and [Mr J] was, | mean, [people of Country F|, we
gpoke most of the time in French so that is the reason why for
persona reasons or for business reasons, most of thetimel, | met
with [Mr J] done and both of us, we spoke in French and then on
the Hong Kong businessand [Mr A] didn’ t even have the numbers
of, for Hong Kong, I mean | don'’ t think heknew what’ sgoingonin
Hong Kong so | mean, for for my meetings with [Mr J], it was
between thetwo of us. Yes, but obvioudy for the stay of [Mr J] in
Hong Kong, after he met me, | understand that sometimes, | mean,
he would ask [Mr A], you know, to come to Hong Kong to meet
with him but separatdy. Yes’

50. The Taxpayer in cross examination did not deny meeting with Mr Jin Hong Kong, he
instead claimed that such meetings were not formal and not about business of the Group in Hong

Kong (transcript 71-74).

‘Q. ... Asfar as| can see by comparing your movement records with [Mr J g
movement records, there were four occasions in 2002 and 2003 where both
of you visted Hong Kong at the same time and would you, can you remember
what you did on each of those occasons?
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A:  Frdly, you havetabled thereso | have had alook at it. Onno occasion arewe
here totally a the same time. He has come in a day before atending his
business. | think | stated earlier that on one occasion, we went off to [Country
K] together. We went to [Country K] at the same time from here. Again,
gpart from having adrink, we, [Mr J] is no longer with the Group, he fel out
with the Group but we never, didn’ t Say a the same hotd for instance. [Mr J]
isavery private man. Hedid histhings hisownway. We never atended the
office together. We never talked about the Hong Kong office together. We
may have had dinner or adrink together but never to the extent that dl of our
time spent together in Hong Kong. We never met in the morning spent dl day
together.

Q:  Andwhen [Mr J] wasin Hong Kong, you never talked about the business of
the Group in Hong Kong?

A:  InHong Kong, definitely no because | had no responsibility whatsoever.
Q:  No, but I mean, just say acasua conversation.

A:  Of coursg, if youarein a certain industry and you are going to meet your boss
somewhere, of course, during the conversation, again, there were no formal
meetings, there was no need for a forma meeting. If he wanted to see the
figuresof [City M] or, or look at the [City M] operation, he would come to
[City M] to look at that but of course, if we are having dinner, you would say
“how’ sitgoing?’ then of course but if you want to try to say that we sat down
and plotted the growth of Hong Kong together...

Q:  No, that’ snot what | am suggedting. | am not suggesting aformd meeting.

A: | amnot going to say we never talked about anything about work, but, but the
reason to meet in Hong Kong, if we met in Hong Kong was a socid one or
again on the way to [Country L] or on the way to [Country K], maybe he
introduced meto[Mr H] and we had dinner with[Mr H]. | had to meet [Mr H]
for thefirg time sometime so...’

51 But wefindit difficult to believethat Mr J, a person in charge of the Group D (aswell
as a director of Company B), a globd enterprise, would summon the Taxpayer, his regiond

manager, to meetingsin Hong Kong not for business but for dinner or gatherings, and not once but
on at least four occasons. Theonly reasonableinferenceto draw isthat therewasbusinessin Hong
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Kong. Wethereforefind it difficult to beievethat the Taxpayer was not performing hisemployment
during his mestings with Mr Jin Hong Kong.

52. According to his Contract with Company B, the Taxpayer was employed as
‘Regiond Manager for the Ada Pedific region’ and he was required to ‘ trave extengvey
throughout the Asa Pacific region.” [B1/15)]

53. Mr H, the Managing Director of Company B in aletter to IRD dated 6 June 2005
[BL/65] stated:

‘[The Taxpayer] is the Regiond Director for the Asa Pecific region and he is
responsible for developing and marketing the Group’ sinternationd business. Please
note that [the Taxpayer] is continuoudy travelling dl the time over the Agan Pecific
region. [The Taxpayer | man duties are regiond planning and control and he
oversees the performance of the senior brokers.

During 2002/03, [the Taxpayer’ 5| main respongbilities were to recruit personnd to
support the Group’ s expangion of its Asan business, monitor their performance and
determine the bonus award; these services were mainly carried out in [Country Q]
and [Country L] where [the Taxpayer] spent most of histime in our [City M] and
[City R] offices...’

54, The Representative of the Taxpayer by a letter written to the IRD dated 26
September 2003 [R1/47] dso stated, ‘ In addition to playing golf, we understand [the Taxpayer]
a0 atended certain socid gatherings with dients in Hong Kong and conduct interviews for
candidates from Hong Kong.’

55. On the question of socid gatherings with clients, Mr Seker asserted that such
gatherings a mogs were ‘ casud contacts  insufficient to condtitute performance of employment
sarvices (Taxpayer’ s closng submission paragraph 17). But the responghilities of the Taxpayer
included developing and marketing the Group’ s internationd business, and for that purpose
gatherings and contacts with clients could not be said as causa and outside his employment duties.
Indeed, the Group’ s Annua Report for year 2003 had commended the Taxpayer for having
overseen expansion of operations including Hong Kong (paragraph 58 below). It is only
reasonableto infer that the Taxpayer was performing employment services by atending gatherings
with dientsin Hong Kong.

56. On the question of conducting interviews for candidates, Mr Sieker asserted that the
Taxpayer had only interviewed a person for the [Country T 5| business in 2001/02, but did not
interview anyone in 2002/03 (Taxpayer’ s closng submission paragraph 16). The Taxpayer in the
cross examination testified as follows (transcript 55-57):
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‘Q: Yes. Now, thisparagraph, gpart from talking about attending socia gatherings,
it also talks about conducting interviews for candidates from Hong Kong, so
again, | mean, did you ever conduct interviewsin Hong Kong?

A:  Soquestions were asked and it was obvious that | only spent 13 and a half
daysin, in Hong Kong that year so it was attempted to reply to the questions of
the Revenue Department. The only, answering your question, the only person
| canremember is| wastrying to employ a[Country T] guy for the [ Country K]
office who was working for a competitor in Hong Kong so | met him on a,
againit would have been on asocia occasion and asked him whether hewould
consder joining [Group D] but that would be the extent of it.

Q:  You mentioned about thisinterview with the [Country T] guy in [Country K]
office, that was, that took placein 01/02, right?

A: Yes.

Q:  What about the year of assessment that we are talking about, from 2002 to
2003, did you dso conduct amilar interviewsin Hong Kong?

A:  Not to my knowledge.

Q:  And presumably you would accept that conducting these interviews would be
part of your duties as a Regiond Manager?

A:  Widl, if | find a candidate, | mean, this particular [Country T] guy came, he

findly cameto Country Q, he came with the family... but if it was performed,
it was performed on behdf of [Group D in Country K], not on behaf of

[Company B].
Mr L O Leung: Was[Country K] under your jurisdiction?

[Mr A W, it waan' t until, it waan't until December * 03. | became a
Director then.

Charmar But the [Country T] guy was employed in the years 01/02?

[MRA]: No, hedidn’ t decidetojoin usuntil July’03 so | mean | just met the
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Charman But you do the, you just told usthat you did the interview in 01/02?

[Mr A Widl, itisnot aformd interview. | just made theinitia contact and
said would you consider working for [Group D].

Charmar So when did the interview take place?

[Mr Al Itwasnot aformd interview, itisjust, you know, amatter of interest
to mysdf...

Charman Widl, you met him, when wasiit?

[Mr A | don’ t remember but it would have been in this 01/02 period

because quite frankly, he came to [Country Q] with hiswife’

57. According to histestimony, the Taxpayer met a[Country T] candidate in Hong Kong
in 2001/02 and asked him to consider working for Group D and the Country T candidate decided
to join until July 2003. If no interview took place during 2002/03, it would mean the Country T
candidate did not meet the Taxpayer to follow up on the proposed employment for at least 16
months. Itisdifficult to believeaCountry T candidate would decideto join anew employer without
any following up meetings for a 16 months period snceinitid contact particularly when such move
would mean rdocating his family to Country Q' In the premise, we are not convinced that the
Taxpayer did not meet the Country T candidate in Hong Kong in 2002/03.

58. Further, the 2003 Annua Report of the Group (‘the 2003 Annual Report’) [R3/36]
a0 reported Taxpayer’ sinvolvement in Hong Kong:

‘[ The Taxpayer] has overseen the expansion of [Group D' | presence in Asa and
[Country L], firgin[City M] since 1997, and more recently in Hong Kong, [Country
K] and [City R], where he developed operations in interest rate derivatives’
(emphasis added)

59. The Taxpayer however argued that his involvement began only after his gppointment
to the Executive Board in October 2003 and the departure of his boss Mr Jin December 2003, a
period outside the subject year of assessment 2002/03 (Taxpayer’ s closing submission paragraph
10).

60. We do not bdlieve that the Taxpayer began involved in Asian area including Hong
Kong only after Mr Jleft in October 2003. In his testimony, the Taxpayer admitted having made
contacts in Hong Kong in recruiting employees on behdf of the Country K office in 2001/02. If
Country K was not under his jurisdiction until December 2003 as he claimed, on what authority
could he offer employment in 2001/02 for the Country T candidate to accept in July 2003? He
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might not be the director of the Country K office until December 2003, but he was the Regiond
Manager for the Asa Pacific region. He would have acted under his authority as the Regiona
Manager for the Aga Pacific region which covered Hong Kong in recruiting the Country T
candidate from Hong Kong in the materia time in 2001/02 through to July 2003. It is only
reasonable for us to infer that the Taxpayer did get himsdlf involved in overseeing expanson of
Group D’ spresencein the Asan areaasreported in the 2003 Annual Report, and for that purpose
he did perform recruitment servicesin Hong Kong in the least since 2001/02 through to 2003. We
thereforergect Mr Sieker’ ssubmission that the period stated as‘ mor e recently in Hong Kong...’
in the 2003 Annual Report [R3/36] meant the year of assessment 2003/04 and not 2002/03 (the
year in disoute) (Taxapayer’ s closing submission paragraph 10).

61. Indeed, his involvement in Group D's expansion as reported in the 2003 Annua
Report was consgent with his employment duties as ‘Regiond Manager for the Ada Pecific
Region under the Contract with Company B [B1/15] which employment duties Company B and
the Representative confirmed to include developing and marketing the Group’ s internationd
business and recruiting personnel (paragraphs 53 & 54 above). Such employment duties by their
nature require traveling and meeting with people.

62. Asamatter of fact, the Contract expresdy required the Taxpayer to travel extensvely
throughout the Asia Pecific region [B1/15], and Asia Pacific region must be meant to include Hong
Kong. The Contract also provided to reimburse the Taxpayer of al reasonable travel expenses,
and that must aso be meant to include traveling in Hong Kong.

63. The Taxpayer did incur expensesin Hong Kong in using a credit card in the account
nameof Company B, summary for the period between August 2002 and March 2003 isasfollows:
Date Transaction Amount  Reference
(HK$)
7-8-2002 AA Redtaurant 302.50 B1/30
8-8-2002 Club BB Hong Kong 1,380.00 B1/32
9-8-2002 CC Deveopment Ltd (CT) Hong 6,386.00 B1/32
Kong

10-8-2002 The DD Hotel Hong Kong 25,577.80 B1/30
10-8-2002 EE 1,431.10 B1/30
10-8-2002 FF Bar Hong Kong 2,288.00 B1/31
11-8-2002 GG Club Hong Kong 396.00 B1/32
12-8-2002 HH Medica Centre Ltd 450.00 B1/32
12-8-2002 Dr I 900.00 B1/32
13-8-2002 TheJJHotd 25,482.42 B1/30
13-8-2002 The JJHotd 108.00 B1/30
25-8-2002 The DD Hong Kong 7,406.30 B1/30

Total 72,108.12
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6-9-2002 KK Bar Hong Kong 740.30 B1/33
6-9-2002 LL AsaPadific Limited Hong Kong 9,660.00 B1/35
16-9-2002 MM (Bar & Eatery) Hong Kong 320.00 BY34
20-9-2002 NN Bar Hong Kong 861.30 B134
21-9-2002 OO Airways Ltd 4,070.00 B1/35
Total 15,651.60
10-10-2002 The PP Restaurant 6,551.60 B1/36
20-10-2002 QQ SaunaHong Kong 3,363.00 BL/37
23-10-2002 RR Airway Limited 4,380.00 B1/38
Tota 14,294.60
4-11-2002 SSHK Limited 5,900.00 B1/39
23-11-2002 TheBar Hong Kong TT 2,034.00 B1/38
Tota  7,934.00
25-2-2003 The UU Club HK 330.00 B1/40
25-2-2003 TheUU Club HK 580.00 B1/40
27-2-2003 VV Regtaurant Hong Kong 710.00 Blr41

27-2-2003 WW Department Store Hong Kong 6,095.00 B1/42
27-2-2003 XX Sports Appenal Shop Hong Kong  2,565.10 B1/42
Tota 10,280.10

26-3-2003 TheYY Hotel 621.50 Bl/41
26-3-2003 TheYY Hotel 621.50 B1/41
26-3-2003 ZZ Hong Kong 3,173.50 B1/42

Tota  4,419.50

64. The Taxpayer however argued that ‘dthough | use the corporate credit card

provided by [ Company B] while | wasin Hong Kong, my persona expenses were deducted from
the actud payment of my remuneration.” [AL/Tabl, paragraph 9] In the hearing, the Taxpayer
clamed that he was given alot of leeway to spend on Company B' s corporate card, and that all

transactions as shown thereon were not used in connection with his employment, but rather to pay
for his persond expenses (transcript/75-77). Mr Sieker on the other hand submitted that

Company B’ scorporate card expensesin fact were charged back by Company B to its Country F
parent company, and that Company B did not dlaim tax deduction in Hong Kong for Company B' s
credit card expenses and that was because such credit card expenses were not Company B's
business expenses (Taxpayer’ s submisson paragraph 8).

65. Whether or not Company B deducted such corporate credit expenses from
Taxpayer' s remuneration or charged back to its Country F parent company or claimed tax
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deduction thereof in Hong Kong could not change the fact that the Taxpayer did incur corporate
credit card expenses while travelling in Hong Kong. The rdevant question is whether or not such
travelling in Hong Kong using the corporate credit card was rd ated to the Taxpayer’ semployment.

66. The Contract had not provided for reimbursement of persond expenses, why would
Company B issue to the Taxpayer a corporate credit card to be used by the Taxpayer for his
persond expenses to be subsequently deducted from his remuneration? Reasonable inference is
that the corporate credit card must be intended by Company B to be used by the Taxpayer in
connection with his employment.

67. After dl, asde from bare assartion, the Taxpayer adduced no evidence showing

deduction of corporate card transactions from his remuneration or charging back to Company B's
Country F parent company. On the question of corporate credit card expenses, we rgject the
Taxpayer’ sargument and Mr Sieker’ s submission that they were not connected with employment.

68. Mr Seker dso argued that not al work-related activities condtituted rendering of
sarvices for the purposes of section 8(1A)(b)(i). He submitted that we must disregard
‘work-related activities that are done casudly, voluntarily and infrequently. Asauthority, he cited
D27/03, IRBRD, vol 18, 448, where ataxpayer employed by a Hong Kong company to act asa
technician in charge of production machinery for a China factory purchased spare parts in Hong
Kong for the manufacturing business was not regarded as performing servicesin Hong Kong. The
Boardin D27/03 said:

‘We are of the view that, in the circumstances of this case, the purchase of spare
parts in Hong Kong performed by the Taxpayer cannot be considered as the
Taxpayer performing any servicesfor the Employer. The purchase was outside
his scope of work, it was done casually, voluntarily, only once or twice and for
convenience. He was doing something that he was neither required nor asked
to do under his employment contract. By so doing it was merely more
convenient or easier for him to discharge his duties ..’ [A3 — Tab 6 at

paragraph 17]

69. Wefall to seehow D27/03 could assist in the Taxpayer’ scase. The Taxpayer wasa
regional manager respong blefor developing and marketing international business of agloba group,
his employment contract specificdly required him to trave extendvely which he did. The
Taxpayer’ sactivitiesin Hong Kong like meeting dlients, recruiting personnd, attending mestings as
summoned by superiors, etc as reviewed above, dl fdl ingde his employment duties under the
Contract performance of which he was commended in the 2003 Annual Report. They were dl

employment services which the Taxpayer was employed to render. Thereisno way we could ever
consder the Taxpayer' s activities as ‘ done casudly, voluntarily, only once or twice and for

convenience  as the taxpayer in D27/03. We therefore rgect Mr Seker’ s submisson that the
Taxpayer s activities in Hong Kong were not ‘services rendered for the purposes of section
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8(1A)(b)(ii).
Concluson on Ground 1

70. For dl the abovereasons, wefind that the Taxpayer did render servicesin connection
with hisemployment with Company B in Hong Kong inthe materid year 2002/03 and wergect the
Taxpayer’ scdam for tax exemption under section 8(1A)(b)(ii).

71. To complete our concluson on Ground 1, we must mention that the Taxpayer has
clamed that he used Hong Kong only as a place of trangit for holidays, shopping and sightseeing,
playing golf and gambling in Macau. As dready reviewed, however, we are not satisfied thet the
Taxpayer did not perform any servicesin connection with his employment with Company B during
hisvidtsor staysin Hong Kong in the year of assessment 2002/03.  Whether or not the Taxpayer
has aso used Hong Kong as a place of trangt for holidays, shopping and sightseeing, playing golf
and gambling in Macau as clamed would therefore become norrissues, because the fact ill

remains that the Taxpayer did render servicesin connection with his employment in Hong Kong in
the year of assessment 2002/03.

Ground 2-Visited Hong Kong for not mor e than 60 days?

72. The Taxpayer dso clamed exemption under section 8(1B) of the IRO which
provides,

‘In determining whether or not all services arerendered outside Hong Kong for
the purpose of subsection (1A) no account shall be taken of servicesrenderedin
Hong Kong during visits not exceeding a total of 60 daysin the basis period for
the year of assessment.’

73. The Revenue adopted the fraction—equas-whole gpproach in counting fractions of a
day not as fractions, but as whole days (fact (5)); as a result, the Deputy Commissoner in his
determination affirmed that the Taxpayer was present in Hong Kong for 77 days during the year of
assessment 2002/03, and the Taxpayer was not entitled to exemption under the 60 days rule of
section 8(1B) of the IRO.

74. Mr Sieker for the Taxpayer argued that the Revenue s computation waswrong. He
cited D37/01, IRBRD, val 16, 326 saying that the Revenue’ scomputation of * days toinclude part
of aday will cause great injustice.

75. Mr Sieker dso cited D27/03, IRBRD, vol 18, 448 saying tha the
fraction-equals-whole approach contradicts the rule of tax law interpretation that ambiguities
should be resolved in favour of taxpayers. The Board in D27/03 decided that there were
dterndive approachesin caculaing * days for the purposeof section 8(1B) which would be more
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favourable than the fraction-equas-whole approach and it was bdlieved that the Revenue and the
Board should adopt aflexible approach by looking at the circumstances of each caseto mitigatethe
harshness in the fraction-equals-whole approach.

76. Inthiscase, Mr Sieker suggested Six dternative gpproachesin cdculating the number
of daysfor the purpose of the 60 daysrule in section 8(1B) of the IRO:

Approach A:  Fractionsto be counted asfractions - where dl the fractions of any
part day are smply totaled to give whole days.

Approach B:  Hdf-day approach — each day is divided into two haf day (from
12:00 am to 11:59 am and from 12:00 noon to 11:59 pm) and for
vidtsfdling indde each haf day segment to be counted as hdf day.

Approach C: Day and hour approach—eachtripto Hong Konginwhichthestay in
Hong Kong is not more than 24 hours is to be counted as one day.
For each stay over 24 hours, the totd time in Hong Kong will be
counted by hours.

Approach D:  Departureand arrival asone day approach - to disregard the date of
departure if the taxpayer does not arrive and depart Hong Kong on
the same day.

Approach E:  Disregard short term trandt gpproach - to disregard the short-term
presence of the Taxpayer in Hong Kong for the purposes of *trangt’
in caculating the number of days of vistsin Hong Kong.

Approach F.  Presence during working hours approach - to count only the
number of days on which the Taxpayer was present in Hong Kong
during working hours.

77. Mr Sieker argued that Taxpayer’ svidtsin Hong Kong as caculated under any of his
six gpproaches would not exceed 60 days and accordingly the Taxpayer should enjoy the
exemption under section 8(1B) of the IRO:

Trip Arrival at HongKong  [Departurefrom Hong Kong No of daysin Hong Kong
No Date Day Time| Date Day | Time

A B C D E F
Hrs Half Days | Depart- | Disre- | Presence
Days + ure & gard | during
(Hrs) | Arriva | short | working
=lday | term hrs
transit

1 30-3-2002 Sat 2229 | 1-42002 Mon 1155 12 05 1 1 1 1
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2 242002 Tue 10:19 | 242002 Tue 1441 5 1 1 1 0 1
3. 1342002 Sat 2336 | 1442002 Sun 1526 16 15 1 1 0 0
4, 1842002 Thu 2246 | 2042002 Sat 17:23 23 o5 (11 g) 5 3 1
5. 22-4-2002 Mon 1050 | 24-4-2002 Wed 1755 | 56 3 2+(7) 2 3 3
6. 1-7-2002 Mon 1507 | 57-2002 Fri 0832 34
Public 0 4 (17 4 5 4
holiday
7. 157-2002 Mon 21:17 | 17-7-2002 Wed 0751 %5 5 (11 (-;) 5 3 1
8. 7-82002 Wed 1343 | 11-82002 Sun 14:58 % 4 411; 4 5 3
9. 12-8-2002 Mon 1340 | 1382002 Tue 0935 | 20 1 1 1 0 2
10. 2382002 Fri 2351 | 2482002 Sat 1245 13 15 1 1 0 0
11 31-:82002 Sat 1506 | 1-92002 Sun 1443 | 24 15 1 1 0 0
12 692002 Fii 1321 | 792002 Sat 1438 | 26 15 | 1+(D 1 0 1
13 1592002 Sun 2211 | 17-92002 Tue 0806 | 34 2 1+(9) 2 3 2
14. 1992002 Thu 2209 | 20092002 Fii 1934 | 22 15 1 1 2 1
15. 2192002 Sat 0904 | 21-92002 Sat 1337 5 1 1 1 0 0
16. |1010-2002 Thu 1507 [11-10-2002 Fri 1250 | 22 15 1 1 0 2
17. |19102002 Sat 1844 |[20-102002 Sun 1815 | 24 15 1 1 0 0
18. 24102002 Thu 1717 (24102002 Thu 20:34 4 05 1 1 0 1
19. |31-102002 Thu 1811 | 2-11-2002 Sat  14:09 a o5 (11 ;) 5 3 1
20. 4-11-2002 Mon 1053 | 6-11-2002 Wed 08:09 16 o5 (12 -1+) 5 3 3
21. |21-11-2002 Thu 1349 |23-11-2002 Sa 1625 | 51 25 | 2+(2 2 3 2
22, |2511-2002 Mon 1027 |25-11-2002 Mon 13:38 4 1 1 1 0 1
23. 1-12-2002 Sun 1811 | 4-12-2002 Wed 0824 63 3 (21 Z) 3 4 3
24, |13-12-2002 i 1354 (14-12-2002 Sat 1145 | 22 1 1 1 0 1
25. |16-12-2002 Mon 0006 |17-12-2002 Tue 11:22 % 15 (11 -1+) 1 5 5
26. 21-1-2003 Tue 1412 | 22-1-2003 Wed 1909 | 29 15 | 1+(9 1 2 2
27. 252-2003 Tue 1502 | 28-2-2003 Fri  09.01 66 3 (21 ;) 3 4 4
28. 10-3-2003 Mon 1331 | 11-3-2003 Tue 1617 | 27 15 | 1+(2 1 2 2
20. 12-3-2003 Wed 00:39 | 12-3-2003 Wed 0814 8 05 1 1 0 1
30. 14-32003 Fri 2046 | 14-3-2003 Fri 2159 2 05 1 1 0 0
3L 16-3-2003 Sun 1250 | 16-3-2003 Sun 1942 7 05 1 1 0 0
32. 26-3-2003 Wed 1815 | 26-3-2003 Wed 2304 5 05 1 1 0 0
33 27-32003 Thu 1243 | 2832003 Fri  00:45 13 1 1 1 0 1
3A. 2832003  Fri 19.04 [ 1-4-2003* Tue 0949 | 77 35 | 3+(4) 4 4 1
Total | 1049 59 |45 days| 53 days 52 47
hours| days | +157 days days
i.e, hours
44 i.e,51
days days+
13
hours

* outside the year of assessment 2002/03 (1 April 2002 to 31 March 2003)
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78. Mr Sieker also drew our attention to the fact that in CIR v So Chak Kwong Jack
(1986) 2 HKTC 174 [A3/tab 1, 180], the Commissioner adopted Approach D in counting the
date of thearrival and the date of departure as one single day and not as two separate days. He
argued that athough So Chak Kwong Jack was not a precedent on the method of calculation, it
sgnified thet the Commissioner in that case had adopted different methods of cal culation of daysfor
the purposes of section 8(1B) of the IRO.

79. Inshort, Mr Sieker chalenged the Revenue' s computation on three reasons, (1) that
cdculaion of days usng the fractionequas-whole gpproach will cause greet injusice as
commented by the Board in D37/01, (2) that the fraction-equas-whole approach contradicts the
rule of tax law interpretation that ambiguities should be resolved in favour of taxpayers as
commented by the Board in D27/03, and (3) that the Commissioner had in So Chak Kwong Jack
case adopted an approach other than the fraction-equas-whole approach in counting the days of
vigts

Great injustice in the fraction-equalswhole approach?
80. TheBoardin D37/01 said,

‘10.. .the Revenue relies on Commissioner of Inland Revenue v So Chak Kwong,
Jack (1986) 2 HKTC 174, a decision of Mortimer J as he then was in 1986. It
was an extremely short judgment with hardly any argument as to how the
section (section 8(1B) of the IRO) should be construed. Thiswas not surprising
asthe appeal was by the Revenue and the taxpayer did not appear. Thelearned
Judge was thus deprived of proper arguments to the contrary. The learned
Judge decided the matter on the basis that grammatically, the words “ not
exceeding intotal of 60 days’ must qualify theword “ visits’ and not * services
rendered” .

11 With respect, that will give rise to extraordinary results. For example,
someone spending 61 days of holidays or weekends in Hong Kong will not
qualify for exemption if he so much as spent half an hour on an ad hoc
assignment for his employer in Hong Kong. Such an absurd result could not
possibly be the intention of the legidature.

14. The draconian construction referred to above will work to even greater
injustice if theword ‘ days' istoinclude part of a day...

81. With respect, we do not share the above view of the Board in D37/01.
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82. Exemption under section 8(1B) is dternate to section 8(1A)(b)(ii). Under section
8(1A)(b)(ii), exemptionis dlowed if ataxpayer rendered al services outsde Hong Kong. Under
section 8(1B), exemption is dlowed even if services were being rendered insde Hong Kong
provided they were rendered during vidts not exceeding 60 days. A taxpayer rendering no
services in Hong Kong could certainly cdlam exemption from Hong Kong tax under section
8(1A)(b)(ii). A taxpayer rendering servicesin Hong Kong however must satidfy the* 60 daysrule
of section 8(1B) if he/she dlaimstax exemption. He mugt arrange hisvisitsin Hong Kong in such a
way that he could not be said to have visited Hong Kong for over 60 days.

83. Thelanguagein section 8(1B) plainly states ‘ visits not exceeding atotd of 60 days .
Thereis no qudification or limitation to the word ‘ days . We cannot say a person is not visting
Hong Kong on a day because he enters Hong Kong close to the end of that day. Likewise, we
could not say apersonisnot in Hong Kong asavisitor on aday because he departs at avery early
hour of that day. Thereis no reason why we should not count aday as aday of vist just because
aperson has chosen to visit at avery late hour of that day or he has chosen to depart at avery early
hour of that day. After al, each taxpayer isfully entitled to arrange his st in Hong Kong in any
way to maximize thelength of his physical presence during hisvisgits. He could have entered & very
early hour on the day of entry, likewise, he could have departed at very late hour on the day of
departure. This Board should not interfere to count a day not as a day of vidt just because a
taxpayer has not maximized his physica presence in Hong Kong as aresult of hislate-hour arriva
or his early—hour departure. We fail to see any room for passng vaue judgment againg the
fraction-equas-whole gpproach. We disagree that there is injustice or unfairness in the
fraction-equas-whole approach. Whether late-hour or early-hour, the day he arrives Hong Kong
should be counted as a day of his vist, likewise, the day he departs Hong Kong should aso be
counted as another day.

84. The Board in D39/04 (2004), IRBRD, vol 19, 319, 329 [R2/34] said,

‘27. Wearefirmly of the view that the law is as follows:
() Thewords “ not exceeding 60 days’ in section 8(1B) of the IRO
qualify the word “ visits’ and not the words “ services rendered” .
(i) For the purpose of calculating the 60 days in section 8(1B) of the
IRO, any part of a day is regarded as one day.

30. TheTaxpayer relied heavily onthe Board of Review Decision No. D37/01.
With the greatest respect to the Board sitting in that case, we take the
view that that decision is against all the other authorities and we decline
to follow it.
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31. We should add that there is nothing unjust about the law as we have
stated it in paragraph 27 above. Section 8 of the IRO imposes a charge
for salariestax and at the same time grants an exemption to persons who
can satisfy the conditions laid down. It isincumbent upon a person who
wishes to take the benefit of the exemption to satisfy such conditions.’

8b5. We agreewith the aboveview of the Boardin D39/04 and decline to follow D37/01.
Ambiguity in the fraction-equalswhole approach?
86. TheBoard in D27/03 said,

‘10(d)(ii) On the question of whether a part day should be considered as a
whole day, the legal position is not so clear. From the cases to
which we have been referred, this issue was first raised in D29/89
which mentioned as obiter that fractions of a day was to be
considered asoneday. Thisprinciplewasappliedin D12/94, IRBRD,
vol 9, 131, D11/97, D107/99 unpublished and D20/00, IRBRD, vol
15, 297. D20/00 considered this issue with benefit of reasoned and
detailed submissions on the law on this issue from the
representatives of both the taxpayer and Revenue in that case. It
applied the fraction day = whole day approach. But this approach
has been queried in other Board cases D54/97, IRBRD, vol 12, 354
and D37/01. The fraction = whole approach contradicts the rule of
interpretation of tax laws that ambiguities should be resolved in
favour of taxpayers. Thus we disagree with the fraction = whole
approach.’

87. With respect, we are not persuaded by the reasoning of the Board in D27/03. It is
true thet there is no statutory definition of theword ‘ days for the purpose of Section 8(1B). Itis
asotruethat the fraction-equas-whol e approach has been queried by the Board in cases D54/97,
IRBRD, vol 12, 354 and D37/01. But that does not judtify a conclusion tha the meaning of the
word * days inthe context of ‘vidtsnot exceeding atota of 60 days' is ambiguous, and thet the
fraction-equas-whol e gpproach for the purpose of section 8(1B) has contradicted the rule of tax
law interpretation that ambiguities should be resolved in favour of taxpayers.

88. Let usrevidt section 8(1B) of the IRO.

89. Relevant part of section 8(1B) is*... no account shal betaken of servicesrenderedin
Hong Kong during vidts not exceeding a tota of 60 days...” Above wordings could have two
meanings, oneisto count the 60 days by the number of days of services rendered in Hong Kong
and one is to count by number of days of vidts. If we count by the number of days of vidts,
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‘ extreordinary results  asillugtrated by the Board in D37/01 may arise. A taxpayer vidting Hong
Kongfor atotal of 61 daysnot working will not quaify for exemption if he so much as spent hdf an
hour on anad hoc assgnment for his employer in Hong Kong whereas a taxpayer working for 60

dayswill qualify.

90. Mortimer Jin So Chak Kwong, Jack decided that the relevant words * not exceeding
intotal of 60 days must qudify theword * vigts and not * services rendered :

‘The Board of Review was persuaded that Section 8(1B) was ambiguous and
capable of two interpretations. | disagree. In thisregard this Section is clear
and unambiguous. The words “ not exceeding a total of 60 days’ qualify the
word “visits’ and not the words “ services rendered”. Were it otherwise the
Section would be expressed differently. In order to take the benefit of the
Section therefore a Taxpayer must not render services during visits which
exceed a total of 60 daysin the relevant period.’

91. In counting the 60 days, therefore, any visits made by the taxpayer, no matter whether
the taxpayer rendered any services during any of those visits, should be included.

92. The respective Board in D37/01 and D27/03 both felt bound by the High Court
decison of So Chak Kwong, Jack. ThisBoard certainly isno lessbound by So Chak Kwong Jack
than theBoard in D37/01 and D27/03. For the purpose of section 8(1B), therefore, thereis only
one method of counting the 60 days and thet is by the number of days of vists and not the days of
savices. Thereisno ambiguity.

93. What condtitutes aday of vidt in Hong Kong? Ordinary language would mean any
day when apersonis present in Hong Kong and it does not matter at which hour he arrives or at
which hour he departs. Thisisthe so-called fraction-equas-whole approach.

94, TheBoard in D20/00, IRBRD, vol 15, 297 held,

‘36. Theterms of section 8(1B) are simple. The one we are concerned withis
the length of visits which should not exceed a total of 60 daysfor the year
of assessment for the purpose of entitlement to exemption of salariestax.
Therelevant wordsare” visitsnot exceeding atotal of 60 days’ . Thereis
no definition or qualification of the words*® days® for the purpose of this
provision. Inparticular, the provision does not say “ visits not exceeding
a period in total amounting to 60 days’. Thus, in the ordinary sense of
the language of section 8(1B) and for the purpose of computing time for
the purpose of section 8(1B), as an example, when a person arrivestoday
and leavestomorrow even if the duration of hisvisit islessthan 48 hours,
one would treat his visit as two days. Should the legislature have
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intended the duration to be otherwise computed, we think it would so
stipulate in the legislation.’

95. We agree with the above view of the Board in D20/00. Interpretation of section
8(1B) initsordinary languageindicates that we should adopt the fraction-equas-whole gpproach in
counting the number of days of vigts.

96. Mr Fung on the other hand submitted that the plain wordings ‘ visits not exceeding a
total of 60 days’ of section 8(1B) leave no room for qudifying ‘ vigts by the purpose of such vidts,
nor for qualifying‘ days by number of hours half-days, 24-hours, or counting arriva and departure
asone. Mr Fung said that none of the six approaches suggested by Mr Sieker (see paragraph 76
above) could satisfy the plain wordings of section 8(1B); al six gpproaches in one way or another
involve re-writing the wordings in section 8(1B):

Approach A:  Fractionsto be counted as fractions
Mr Fung submitsthat section 8(1B) does not say and therefore could
not be construed as* vidits not exceeding atota of period which adds
up to 60 days’ or ‘vidits not exceeding atota of 60 ful days'.

Approach B:  Hdf-day approach
Mr Fung saysthat section 8(1B) doesnot say ‘vidts not exceeding a
totd of 120 haf days'. Haf-day approach adopted in the
Arrangement between the Mainland of China and the HKSAR for
the Avoidance of Double Taxation is not relevant to construe section
8(1B).

Approach C: Day and hour approach
Mr Fung saysthat theword ‘day’ in section 8(1B) cannot bear such
convoluted meaning.

Approach D:  Departure and arrival as one day approach
Mr Fung saysthat section 8(1B) plainly does not say this.

Approach E:  Disregard short term transit gpproach
Mr Fung says that section 8(1B) plainly does not disregard short
term presence.

Approach F.  Presence during working hours agpproach
Mr Fung saysthat section 8(1B) doesnot say ‘vidts not exceeding a
total of 60 dayson which the person was present in Hong Kong from
8 am. to 6 p.m. on Monday to Friday’'.
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97. We accept Mr Fung' s submission.
98. The Board in D11/03 (2003), IRBRD, vol 18, 355 at 357 [R2/32] held:

‘Alonglineof cases ... before this Board has consistently held that fractions of
a day should count aswholedays. The Appellant maintainsthat those casesare
out of date given the relative ease on the part of the Revenue in obtaining the
time that he came into and went out of Hong Kong. We do not accept this
argument. The construction that fractions of a day should count as whole days
has the merit of certainty. The alternative construction would impose an
intolerable burden on the Revenue in adding up minutes if not seconds. That
could not have been the legidlative intent.

99. Ambiguity does not exist if we adopt the fraction-equas-whole approach in
interpreting the plain wordings of section 8(1B). Ambiguitiesexist only if we atempt to complicate
theword* days with some other qudification or definition. Indeed, there could be no boundary for
other method of caculation which ataxpayer may consider more favourable and preferableto him.
We therefore decide that for the purpose of caculating the number of * days of vigts for the
purpose of section 8(1B), fractions of a day should be counted as whole days.

The Commissioner in So Chak Kwong Jack counted the date of departure and date of
arrival asone day

100. TheCommissioner in So Chak Kwong Jack counted the date of departure and date
of arrival asoneday for the purpose of section 8(1B) (A3, Tab 1, Fact (11) at page 180). Sucha
method of caculation escaped scrutiny; it was neither reviewed nor endorsed by the Court in So
Chak Kwong Jack. We amply do not know why the Commissoner in So Chak Kwong Jack
counted the days of vigtsin manner as he did and we have no benefit of consideration of arguments
over such acdculationmethod. As conceded by Mr Sieker, So Chak Kwong Jack issmply not
aprecedent on the method of calculation of daysof vistsfor the purposeof section 8(1B). We are
not bound to adopt the approach used by the Commissioner in So Chak Kwong Jack.

101. Instead, asheld in D11/03 (paragraph 98 above), thereisalong line of cases showing
that the Board has consistently held that fractions of aday should count as whole days.
102. TheBoard in D20/00, IRBRD, vol 15, 297 dso held,

‘39. ... Other Board of Review decisions have been cited to us, in which in

computing time for the purpose of section 8(1B), fraction of a day counts
asawhole of aday. We find the reasoning in those cases persuasive and
we cannot think of any reasons why they should not be followed.’
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103. We shareasdmilar view. Unlessour legidature amends section 8(1B) by introducing
other form of calculation of the 60 days, thewordings of section 8(1B) asthey are point to only one
method, and that is the fraction-equals-whol e approach.

Concluson on Ground 2

104 For all the reasons stated above, we decide that for the purpose of section 8(1B) of
the IRO, part of a day shall be counted as a ‘day’. Computed on the fraction-equas-whole
goproach, the Taxpayer was physicaly in Hong Kong for 77 days between 01-04-2002 and
31-03-2003 (fact (5)). The Taxpayer therefore cannot rely onthe ‘60 days’ rule exemption under
section §(1B).

Ground 3 — Offshore employment and time appor tionment?

105 Taxpayer’ s third ground of apped was premised on his argument that he had an
offshore employment and that his income from his offshore employment was chargegble to Hong
Kong sdaries tax only by incluson under section 8(1A)(a) over income derived from services
rendered in Hong Kong.

106 Inour andyssof section 8(1) (paragraphs 16— 34 above), we have decided that the
Taxpayer’ semployment with Company B was a Hong Kong employment and that hisincome was
sourced in Hong Kong. We will not repeat our above andyss over the source of Taxpayer’ s
income for the year of assessment of 2002/03.

107 We would, however, say afew words on the * substance over form’ argument of the
Taxpayer’ sto complete our analyss.

108 Mr Seker for the Taxpayer argued that the rule in determining the locality of an
employment was to look into the substance of the employment as part of the totdity of facts. He
cited cases like Geopfert, D20/97, D146/98 and D76/00, saying that we should disregard the
employment contract or its deceptive gppearances.

109 Mr Sieker argued that the Court of Find Apped’ sdecisonin Kwong Mile Services
Ltd v CIR (2004) 7 HKCFAR 275, 282 held that we have to judge the source of income
according to the practicd redity, meaning that the ascertainment of the actuad source of a given
incomeisapractical, hard matter of fact, and we haveto look at the practical redity to discover the
true source.

110 Mr Fung for the Revenue submitted that there is no generd principle of law that one
can prefer the substance of a transaction over itsform.

111 Mr Fung quoted Bokhary PJin Kwong Mile Services Ltd at 282C saying,
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‘9. Judging the matter of source as one of practical reality does not involve
disregarding the accurate legal analysis of transactions...

112 Mr Fung aso quoted McKay Jin Attorney-Generd v Equiticorp Industries Group
Ltd [1996] 1 NZLR 528 &t 538 saying,

‘The essence of the argument is that a Court of equity will ignore such matters
inorder to do justice. A Court of equity will certainly look at the true nature of
atransaction, and will not be deterred by a sham. Thereisno principle of equity,
however, that empowers the Court to ignore the true nature of a transaction

and substitute some other concept. The appeal to“ justice” asareason for such
an approach isto a justice which is in the eye of the beholder, is unstructured

and unprincipled, and is unreliable. The true principle is that stated by

Richardson J in NZI Bank Ltd v Euro-National Corporation Ltd ...

“The legal principles are well settled. First the true nature of a transaction
can only be ascertained by careful consideration of the legal arrangements
actually entered into and carried out. It is not to be determined by an
assessment of the broad substance of the transaction measured by the overall
economic consequences to the participants. The forms adopted cannot be
dismissed as mere machinery for effecting other purposes. At common law
there is no half-way house between sham and characterisation of the
transaction according to the true nature of the legal arrangements actually
entered into andcarried out. A document may be brushed aside if and to the
extentitisa shamin two situations. Thefirstiswhere the document does not
reflect the true agreement between the partiesin which the cloak is removed
and recognitionisgivento their common intentions. The second iswherethe
document was bona fide in inception but the parties have departed fromtheir
initial agreement while leaving the original documentation to stand
unaltered. Once it is established that a transaction is not a sham its legal
effect will be respected.”

That statement is supported inter alia by the judgment of the Privy Council in
Chow Yoong Hong ... and by the more recent cases in this Court to which
Richardson J referred. Mr Williams referred to the “ commercial and practical
reality of the case” when “ stripped of its technical details’. We do not think
onecan arriveat either commercial reality or practical reality without a proper
examination of the actual contracts made by the parties. Once these are
accepted as genuine, they cannot be disregarded.

A similar appeal in arevenue case to ignore the legal position and regard what
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was called” the substance of the matter” was firmly rejected by Lord Tomlinin
Inland Revenue Commissioners v Duke of Westminster [1936] AC 1, 19. The
supposed doctrine, he said, was based on misunderstanding, and the sooner it
was dispelled the better it would be for all concerned. In Commissioner of
Inland Revenue v Europa Oil (NZ) Ltd [1971] NZLR 641 the Privy Council
similarly rejected an appeal to* substance” , and emphasised the importance of
the actual contractual arrangements made ...

113 We fully agree with the judgment of Bokhary PJin Kwong Mile Services Ltd and
McKay Jin Equiticorp Industries Group Ltd. In particular we accept the legd principle stated by
Richardson Jin NZI Bank Ltd v Euro-Nationa Corporation Ltd quoted in Equiticorp Industries
Group Ltd asthetrue statement of law. Thetrue nature of atransaction can only be ascertained by
careful congderation of the legd arrangements actudly entered into and carried out. The legd

arrangement actualy entered into and carried out by the Taxpayer was his Contract with Company
B Hong Kong.

114 Mr Fung pointed out the Taxpayer was running two inherently inconsstent cases. On
the one hand the Taxpayer relied on the Contract with Company B for the source of his
employment, using the remuneration clause thereof [B1/16] to contend that 85% of Taxpayer’ s
remuneration camefrom City M whereby making his employment anon-Hong Kong one. On the
other hand, the Taxpayer argued that there were deceptive features in the employment contract
which after being disregarded would show that his true employer was in fact the Country F parent
company. Mr Fung argued that either the Contract with Company B was a sham and must be
disregarded adtogether or it must be respected inits entirety, the Taxpayer should not be alowed to
hold on the Contract so as to collect his employment income from a Hong Kong employer,
Company B, at the same time to disregard Company B Hong Kong as the employer under the
Contract and claimed that his true employer was the Country F parent company.

115 We accept Mr Fung' s submission.

116 In the hearing, the Taxpayer admitted that hisinitia employment contract waswith the
Country F Head Office. He changed for himsdlf a Contract with a Hong Kong employer in order
to collect his employment income in Hong Kong. The Taxpayer needed the Contract with
Company B Hong Kong in order not to collect his employment incomedirectly in Country F so as
to avoid in his words ‘ adminigration problems in Country F (transcript 81). Despite his
remuneration was measured mainly by hisperformancein theCity M office and the money alegedly
camefrom Country F, the Taxpayer chose to enter the Contract with Company B Hong Kong.
With his Contract with Company B Hong Kong, the Taxpayer would not be troubled anymore with
any ‘ adminigraion problems in Country F and indeed City M. All ‘ adminidration problems
would be dedlt with in Hong Kong. His employment and Contract with Company B Hong Kong
could not be a sham and could not be disregarded.
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Concluson on Ground 3

117 The Contract he entered with Company B Hong Kong ddlivered to the Taxpayer
what he had arranged, and that was, a Hong Kong employer and payment of employment income
in Hong Kong. Taxpayer’ semployment with Company B Hong Kong must therefore be a Hong
Kong employment and not an offshore employment.  Section 8(1A)(a) of the IRO and time
gpportionment could not be gpplicable to this case.

Conclusions

118 In light of our above andyds and findings, we conclude tha the Taxpayer’ s
employment with Company B was located in Hong Kong and his income thereof was subject to
Hong Kong tax. In the year of assessment 2002/03, the Taxpayer did perform services in
connection with hisemployment in Hong Kong, and hedid visit Hong Kong for more than 60 days.
Hisincome from Company B Hong Kong for the year of assessment 2002/03 is therefore fully
chargeable to Hong Kong sdlaries tax.

119 In the result, we dismiss Taxpayer’ s gpped and confirm the salaries tax assessment
for the year of assessment 2002/03 under charge number 9-1525919-03- 6 as determined by the
Deputy Commissioner on 21 December 2005.



