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Case No. D38/05

Salaries tax — resdence provided by employer — rentd vaue — Inland Revenue Ordinance
(‘IRO’) section 9(2).

Pand: Kenneth Kwok Hing Wai SC (chairman), Cheng To Y ee and David Ho Chi Shing.
Date of hearing: 23 July 2005.
Date of decigon: 27 August 2005.

The gppdlant was provided resdence by her employer.

Theissueinthe caseiswhether therenta vaue of the residence should be assessed as‘ one
hotel room’ at 4% or as ‘other residence’ at 10% of her income according to section 9(2) of the
IRO.

The gppdlant contended that the place of residence was a hote which provides lots of
facilities that will not be made available in normd residentia units.

Held:

The Board found the residence was not a ‘one hotel room’ but ‘other residence’ under

section 9(2) asit was even more vauable than aresdentia unit.

Obiter:

The Adminigration may liketo:

(& identify thepolicy reasonsfor the differentia rates and definethe meaning of a* hotel,
hostel or boarding house’ to give effect to such intention; or

(b) ask for thereped of proviso (a).

Appeal dismissed.
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Casereferred to:
D91/04, IRBRD, val 20, 22
Taxpayer in person.
Tsui Siu Fong and Poon So Chi for the Commissioner of Inland Revenue.

Decision:

1. Thisis an gpped againg the Determination of the Deputy Commissoner of Inland
Revenue dated 8 April 2005 whereby the additiond saaries tax assessment for the year of
assessment 2001/02 under charge number 9-1517641-02-4, dated 24 October 2002, showing
additional net chargeable income of $14,250 with tax payable thereon of $2,423 was confirmed.

2. Paragraph 1(1) — (9) and (12) of the Determination were admitted and we find them
asfacts.

Theissue

3. Theissuein this case is whether the rental value of a place of residence provided by

the gppellant’ s employer should be assessed at 4% or 10% of her income.
4, Section 9(2) of the Inland Revenue Ordinance, Chapter 112, provides that:

‘(20 Therental value of any place of residence provided by the employer or an
associated corporation shall be deemed to be 10% of the income as
described in subsection (1)(a) derived from the employer for the period
during which a place of residence is provided after deducting the
outgoings, expenses and allowances provided for in section 12(1)(a) and
(b) to the extent to which they are incurred during the period for which
the place of residence is provided and any lump sum payment or gratuity
paid or granted upon the retirement or termination of employment of the

employee:

(@) if such place of residence be a hotel, hostel or boarding house the
rental value shall be deemed to be 8% of the income aforesaid where
the accommodation consists of not more than 2 rooms and 4%
wher e the accommodation consists of hot more than one room,
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(b) if such place of residence be other than a hotel, hostel or boarding
house any person may elect to have, in respect of the years of
assessment commencing on or after 1 April 1983, therateable value
included inthe valuation list prepared under section 12 of the Rating
Ordinance (Cap 116) or, if the place of residence is not so included,
the rateable value ascertained in accordance with Part 111 of that
Ordinance, substituted for rental value at 10% as aforesaid.’

The appellant’ s case

5. In her notice of apped, the appelant contended that the place of resdence was a
hotel which ‘ provides lots of facilities that will not be made available in normd resdentid units .

6. The gppellant told us that the place of residence had a bedroom, asitting roomand a
kitchenette.
7. In support of her case that the place of resdence was a hotdl, she asserted that the

following supplies, facilities and services were provided without any extracharge, being included in
the rent and management fee:

(@ provison and cleaning of bedding and towds, but no toiletries,

(b) house-kesping services including provison and change of light bulbs, room
cleaning and dish washing;

(c) carriage of luggage from reception areato room;

(d) provison of free coffeglteain the reception areg;

(e) presence of sprinklersin room;

(f) telephone operator service;

(9 security check of viditors,

(h) swimming pooal;
() gymnasum equipment;
() sang

(k) broadband internet access at business centre;

(h «df-sarvicelaundry room;

(m) common pressing room with iron and ironing board;

(n) common pantry room with microwave oven and toaster; and
(o) shuttle bus services.

The Board' sdecision
8. In our decision, the appellant’ s gpproach isfundamentaly flawed and self- destructive

of her casethat the place of resdencewasahotel. The vauation under section 9(2) and proviso (a)
for the purpose of sdaries tax values one hotel room at 4%, two hotel rooms at 8% and other
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resdence a 10%. What the gppellant should have done was to try to satisfy us that her place of
residence was| ess vaugble than aresdentia unit. What she did was precisely the opposite. She
pointed to facilities, supplies and services which added value to her resdence. She made no
attempt to identify any restriction, such as ability to entertain vistors at her resdence or to prepare
their own meals a her resdence.

9. Further and in any event, we rgject her contention that the place of residence should
be vaued on the basis of oneroom. As stated above, the statutory approach isto value one hotel
room at 4% and two hotels rooms at 8% and other residence at 10%. It is absurd to treat a
presidentid suite as one room and vaueit at 4%, but to treet two single hotel rooms as two rooms
and vaue them at 8%. One hotel room isvaued a 4% because it has no Stting areato entertain
vigtors. Where thereis asitting room in addition to a bedroom, we have a two-room scenario.

10. Weasked MsTsui Su-fong if she could help uson the legidative history of proviso (a)
to section 9(2). Her research supports our approach in paragraph 8 above in construing those
provisons.

11. When the Inland Revenue Ordinance wasfirst enacted in 1947, there was no mention
of ahotel room in relation to renta value. Section 10(1) and (2) provided that:

‘(1) Income from any office or employment includes—
() anywages, salary ...

(i) therental value of any place of residence provided rent-free by the
employer;

(i)  whereaplaceof residenceisprovided by an employer at arent less
than therental value, the excess of therental value over such rent.

(2) Therental of any place of residence shall be the rental value payable by
the employer or if the place of residence is owned by the employer the
rateable value arrived at in accordance with section 6: Provided that for
the purposes of subsections (1)(ii) and (iii), any excess of rental value
over —

(@) one-sixth of the income described in subsection (1)(i); or

(b) four thousand dollars, whichever isthe lower amount,

shall be disregarded.’
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12. By section 4 of the Inland Revenue (Amendment) Ordinance, 1949, section 10(2)
wasamended by subgtituting ‘ The rental vaue of any place of resdence shdl betherentd’ for ‘the
rentd of any place of resdence shall be the rental vaue'.

13. The rental value of ahotdl room for sdlaries tax purposes was introduced in 1950 by
Clause 3 of the Inland Revenue (Amendment) Bill, 1950, which provided for the reped of section
10(2) and the replacement by the following:

‘(20 Therental value of any place of residence provided by the employer shall
be deemed to be seven and one-half per cent of theincome asdescribed in
subsection (1)(i) derived from the employer for the period during which a
place of residenceis provided:

Provided that —

(a) if such place of residence be a hotel, hostel or boarding house the
rental value shall be deemed to be six per cent of the income
aforesaid where the accommodation consists of not more than two
rooms and three percent where the accommodation consists of not
mor e than one room;

(b) if such place of residence be other than a hotel, hostel or boarding
house any person may elect to have the rateable value arrived at in
accordance with section 6 substituted for rental value at seven and
one-half per cent as aforesaid.’

14. In explaining the objects and reasons, the then Attorney Genera gave the following
explanation:

‘ Clause 3 provides for the repeal and replacement of section 10(2) of the
principal Ordinance. Such provision, which governs the valuation for
purposes of tax of places of residence provided by an employer, has proved
cumbersome and inequitablein practice. The opportunity isthereforetakento
provide by the amendment proposed for a simpler method which allows of the
application of 7 ¥2 % of the other income and perquisites derived from an
employer in ascertaining the rental value of a place of residence for the
purposes of tax. The proposed amendment makes provision whereby inequity
to a tax payer may be avoided —

(@) by allowing a lower rate than 7 %2 % of other income and perquisites
derived from an employer where place of residence consists of restricted
accommodation in a hotel, hostel or boarding house; and
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(b) in other cases by allowing a person to elect to have rateable value
substituted for such rental value at 7 ¥2%.’

15. The intention was to adlow a lower rate for redricted, or less vauable,
accommodation in a hotd.

16. Clause 3 was enacted without change as section 3 of the Inland Revenue
(Amendment) Ordinance, 1950.

17. Section 2(c)(ii), (iii) and (iv) of the Inland Revenue (Amendment) (No 2) Ordinance,
1975, substituted ‘ten per cent’ for ‘seven and one-hdf per cent’, ‘eight per cent’ for ‘Sx per
cent’ and ‘four per cent’ for ‘three per cent’.

Conclusion and disposition

18. The gppellant hasfailed to discharge the onus under section 68(4) of proving that the
asessment appedled againg is excessive or incorrect. We dismiss the gppedl and confirm the
assessment gppeded againgt as confirmed by the Deputy Commissioner.

Postscript

19. We echo what the Board said in D91/04, IRBRD, vol 20, 22. Perhaps the
Adminigration may like to:

(8 identify the policy reasons for the differential rates and define the meaning of a
‘hotdl, hostdl or boarding house' to give effect to such intention; or

(b) ask for the reped of proviso ().



