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Case No. D37/06

Case Stated — application for case stated — proper question of law.
Pand: Anna Chow Suk Han (chairman), Lawrence La Wa Chung and Wong Kwai Huen

Stated Case, No hearing.
Date of decison: 25 August 2006.

The gppdlant applied to the Board to state and Sgn a case for the opinion of the Court of
Firgt Instance. There were 14 amended questions of law.

Hed:

1.  Thel® question wasin effect a chadlenge to the Board' s finding of facts. The 2™ —
5™ questions were posed on the basis that some facts ought to have been found by
the Board (the proved facts). The6™ —11™ were posed on the wrong premises that
the Board had made a pogtive finding thet the gppdlant’ s former tax representative
had made an error or mistake or they were on the basis of the above proved facts.
The 12" — 14™ questions similarly posed the question on the basis of the proved
facts. The 15™ question was not understandable.

2. TheBoard found al of them not proper questions of law. (CIRV IRB of R& Anr
applied; D26/05 considered).

Application dismissed.
Cases referred to:
Commissioner of Inland Revenue v Inland Revenue Board of Review and Another

[1982] 2 HKLR 40
D26/05, IRBRD, vol 20, 174
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Decision on application for Case Stated
Thelaw
1 Section 69(1) of the Inland Revenue Ordinance (' IRO’) provides as follows.
‘69.  Appealsto the Court of First Instance
(1) Thedecision of the Board shall befinal:

Provided that either the appellant or the Commissioner may make
an application requiring the Board to state a case on a question of
law for the opinion of the Court of First Instance. Such application
shall not be entertained unlessitismadeinwriting and delivered to
the clerk to the Board, together with a fee of [$640], within 1
month of the date of the Board' s decision. If the decision of the
Board shall be notified to the Commissioner or to the appellant in
writing, the date of the decision, for the purposes of determining
the period within which either of such persons may require a case
to be stated, shall be the date of the communication by which the
decision is notified to him.’

2. Barnet Jin Commissioner of Inland Revenue Vv Inland Revenue Board of Review and
Another [1989] 2 HKLR 40, provided ussful guidance on thelaw and practice of stating a case
pursuant to section 69(1) of the IRO. The following guiddines have been laid down in that case:

() An gpplicant for case stated had to identify a question of law which was
proper for the court to consider.

(D) TheBoard of Review was under astatutory duty to State a case in respect of
that question of law.

(i) The Board had a power to scrutinize the question of law to ensure that it was
one which was proper for the court to consider.

(iv) If the Board was of the view that the point of law was not proper, it might
decline to State a case.

V) If an applicant wished to attack findings of primary fact, he had to identify
those findings.

(W) Only in the most exceptiona circumstances would a complete transcript of
the evidence, and the documents produced before the Board, be attached to
or incorporated in the case Stated.
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(vi)  Both an gpplicant and the Board should be astute to use ‘facts and
‘evidence’ correctly.

3. We a s find assistlance from arecent decision of the Board on an gpplication to Sate
a case pursuant to section 69(1) of the IRO. In Case No D26/05, at 20 BORD 174, the Board
examined from the bascstheissue of law on the question of “the threshold of arguability which has
to be satisfied to congtitute a proper question of law’. It concluded that (1) the Board should not
accede to arequest to state a case unless the applicant can show that a proper question of law can
be identified, (2) a dissatisfied party has aright to gpped on a point of law under section 69. The
Board hearing such an gpplication should gpproach the matter with an open mind being aware of
the fact that it may not be the best judge of whether its decison iswrong. On the other hand, the
function of the Board is not smply to rubber samp any gpplication where a point of law can be
formulated, and (3) the Board may decline an application to state a case under section 69 in the
event that the point of law beforeit is plainly and obvioudy unarguable.

The application

4. A decisonin case B/R 4/03 (the Decison ) was ddivered by us on 16 January
2006.

5. By anaticeto the Clerk to the Board dated 14 February 2006, Messrs A, Certified

Public Accountants, (‘the Representatives) acting on behaf of the Appelant, expressed
dissatisfaction with the Decison as being erroneous in point of law and thereby, gpplied to us, in
accordance with section 69(1) of the Inland Revenue Ordinance Chapter 112, (‘IRO’) to state and
sgn acase for the opinion of the Court of Firgt Instance (‘CFI’).

6. By aletter of 21 March 2006, the Representatives were informed that the questions
of law posed by them were not proper questions of law because they sought to re-open the factud
issues determined by the Board and unless there were proper questions of law beforeit, the Board
would be unable to entertain their gpplication.

7. By aletter of 18 April 2006, the Representativesinformed the Board that they would
amend the questions of law for the Board' s congderation.

8. Consequently on 27 April 2006, the Representatives served us with the amended
guestions of law, as contained in the Annexure hereto.

9. By a letter dated 24 May 2006, the Respondent responded to the Appelant’ s
amended questions of law.

10. By aletter dated 10 July 2006, the Representatives responded to the Respondent’ s
said letter dated 24 May 2006.
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11. The amended questions of law as contained in the Annexure consst of fourteen
questions.

The Fourteen Questions of Law Proposed by the Appedllant

12. The Appdlant’ s1st question of law conssts of 16 pages and 48 subparagraphs. The
48 subparagraphs relate to matters or evidence of which the Appellant asserted that the Board
ought to have found them as primary facts. These matters or evidence are termed by the Appdllant
as'Proved Facts intheapplication. Inthe 1st question of law, the Appellant isin effect chalenging
the Board' sfindings of facts. Thus, we are of the view that it isnot a proper question of law for the
opinion of the CFl. AsBarnet Jsaid in CIR v Inland Revenue Board of Review and Another
[1989] 2 HKLR 40 at page 58:

Ces the Board need only give a general indication of the evidencerelied onin
reaching any finding of primary fact. Assuming that the Board are able to
indicate the existence of such evidence, that isthe end of the matter. The Court
isnot permitted to revaluate that or any other evidence to see whether it might
have made a different finding.’

13. Wetakethe same view in respect of the 2nd, 3rd, 4th and 5th questions of law. They
areaso not proper questions of law for the opinion of the CFl because those questions were posed
on the basisthat the Proved Factswerethefacts of thiscase. Assaid previoudy, the Proved Facts
are not the facts found by the Board upon which the Decison was reached. They are matters
which, the Appellant believes, ought to have been found as facts by the Board.

14. The6th, 7th, 8th, 9th, 10th and 11th questionsrelateto the application of section 70A
of the IRO.
15. In the 6th question, the gppellant stated that *...... notwithstanding the Board had

satidfied that the Appdlant’ s former tax representative has made an error or mistake in the
Appdlant’ s tax return on 31st July 1996 by submitting that the gain on the redization of Shop
Premises and Office Premises was derived as a result of a change of intention to trading (the
Error’).” It gppears from this statement that the Appellant has taken an erroneous view that the
Board has made apostive finding that the Appellant’ sformer tax representative had made an error
or mistake. What in fact was said isthat ‘the approach and attitude adopted by the Taxpayer do
not lend credenceto its clam of having recelved wrong advice from the Representatives by reason
of which the sale proceeds were mistakenly offered for assessment.’

16. The 6th, 7th and 8th questions are posed by the Appellant on the wrong premises that
the Board has made a positive finding that the Appellant’ s former tax representative had made an
error or mistake. Thus, these questions are not proper questions of law.
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17. Again, the 9th, 10th and 11th questions are posed on the basis of the Proved Facts,
and are consequently not proper question of law for the opinion of CFI.

18. The 12th, 13th and 14th questions relate to the Project Management Fee and Bank
Guarantee Fee.

19. In the 12th and 13th questions, the Appelant smilarly posed the questions on the
basis of the Proved Facts. Wetakethe view that these questions seek to re-open the factud issues
determined by the Board. Thus, we do not think that they are proper questions of law to be put to
the CFI.

20. Asto the 14th question, we are unable to put it to the CFl for an opinion because we
have difficulty in understanding it as it now stands.

21. We bear in mind the principleslaid down in the aforesaid cases. Such as, thefunction
of the Board is not to rubber samp any application where a point of law can be formulated, and
where the questions posed in an gpplication to state a case are not proper questions of law, the
proper course for the Board to take is to decline the gpplication. Presently, we find the questions
posed by the Appellant are not proper questions of law in that they seek to re-open the factua

issues of the case. If the Appellant is dissatisfied with our refusa to Sate the casg, it is up to the
Appellant to decide whether to take further action and if so, what action to take.
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Annexure
A copy of the said Decison is annexed to this notice.

We, on behalf of the above-named Appdlant, formaly express dissatisfaction with the Decison as
being erroneousin point of law and hereby apply to, in accordancewith Section 69(1) of the Inland
Revenue Ordinance Cap. 112, the Board who determined the apped to State and sign a Case for
the opinion of the Court of First Instance on the following questions, for which gpplication we
enclose the sum of $640 in payment.

Primary Facts

1) Whether, asamatter of law, and on the evidence before the Board and the burden of
proof, in determining the issues, namely whether the Appelant’ s intention in developing the [Plaza
B] wasfor trading purpose; whether the Appdlant’ s sde of the Shop Premises and Office Premises
was embarked as adventure in the nature of trade; whether the Appellant had ddliberately and
unconscientioudy madethe error in submitting her 1995/96 tax return that the profit upon the sde of
Shop Premises and Office Premises was derived as aresult of change in intention from long-term
Investment to trading; and whether the management fee and bank guarantee fee was not deductible
under section 16(1) of the Cap. 112, the Board shal have properly found the following rdevant
factsasprimary facts (“Proved Facts’) in addition to the Agreed Facts, saved that the facts 1 to 4,
7, 8, 10, 11, 41 and 46 as referred herein have been relied on by the Board, as she did in her
Decison.

D In about March 1991 and April 1991 the development of [Plaza B
(“Redevelopment Project”) was proposed by [Company C] on 18/3/1991
(D/App.E1/p.109) which was then accepted by [Company D] on 3/4/1991
(D/App.E2/p.110) and [Company E] on 18/11/1991 (D/App.F/p.111). In
the said proposd it clearly pointed out that the redevelopment of the [Plaza
B] wasfor long-term investment partly as operating officesin Hong Kong and
partly for letting in generating rentd income. It dso pointed out that the
redevelopment funding shdl be arranged by [Company D] and member
companies of the Ministry [D/p109).

(@ [Company D] in accepting and supporting the said proposa added that
the said proposal has been reported to the Ministry who has been asked
to provide the necessary financid support. Further, [Company D]
pointed out that where the Ministry has difficulties in providing the
finance, [Company D] shall provide the necessary finance to redevelop
the [Plaza B] [D/App.E2/p110].
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2

©)

(b)

[Company E] dso indicated that the development of [Plaza B] not only
is advantaged in establishing the [Minidry' s| image, but aso increases
thefame of the Ministry in Hong Kong, or a the meantime after retaining
parts of the premisesfor her own use, the remaining parts can be let out
to generate rental income [D/App.F/p.111].

On about 27/1/1992 the Redevelopment Project proposal to redevelop the
[PlazaB] asits production and operating office building wasfurther discussed
and jointly proposed by [Company F|, [Company E] and [Company D]
(“Redevelopment Proposal”) [D/p.112-113]. They proposed, in particular,
the 2" option

@

(b)

(©

(d)

(€)

By acquiring the land a [Address G] and jointly developed with the 2
pieces of lands owned by [Company H] and [Company F;

The feeshbility and financid viability anadyssin terms of cost and yield
has provisondly reflected that the return would be at about 13.3%;

Regarding the funding, [Company H] and [Company F] shdl provide
HK$8M in addition to borrowing from bank for $90M whereas
[Company D] shdl borrow the sum of about HK$500M from on the
collaterd of the 2 pieces of lands owned by [Company F] and
[Company H], and finance HK$100M itsdif;

In event [Company D] has financid difficulties in acquiring the land at
[Address G], construction member companies and supplying member
companies of Minidry are invited to invest by cash whereby on
completion of the Redevelopment Project, interests in the [Plaza B]will
be apportioned in accordance with the amount of contribution;

Thenameof the building on completionis called [Plaza B] subject to the
final gpprova of the Minisry. On completion of the Redevel opment
Project, the Ministry will have her own building in Hong Kong. The
[Paza B] will represent a single entity to the public regardless its
interests or property right will be apportioned interndly among the
partners in proportion to the areaand their investment fund.

Followed the Minigry's support and pursuant to the Redevelopment
Proposal [D/p.112-113], the Appd lant acquired the land at [Address G] on
28/2/1992. On about 20/3/1992, [Company C], [Company H] and
[Company F] convened a meeting in which the following resolutions were
passed [D/ZZM - 1/p001-p002]:
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(4)

@

(b)

(©

(d)

(€

()

Clause #1, the [Plaza B] is the I composite commercia building of
[XXXX] in Hong Kong. The 3 partners should be co-operate and
work together.

Clause #2, in order to speed up the completion of the Redevelopment
Project, dl 3 partners agreed to set up a limited corporation (i.e. [the
Appdlant]) in Hong Kong, of which share capita shall beissued to each
partner in accordance with the area of landsinjected. Each shareholder
will aso bear the risk and benefit based on such ratio.

Clause #3, dl partners agree that borrowing from bank will be madein
the name of the new company, i.e. [the Appellant]. In event the funding
Is not sufficient, [Company C] will be responsible for financing the
deficit. Upon completion of the congtruction of the [Plaza B] each
partner should be liable for its own shared principle and interest which
would be repaid from the operating income derived in the part of the
[Plaza B] each owned.

Clause #4, the relocation of staff incurred by [Company F] in sum of
about HK$30M will be asssted by [Company C] in obtaining the
finance at the favourable conditions.

Clause #5, the limited corporation i.e. [the Appellant] being set up will
maintain its independent records and each partner shdl bear the
development costs starting from the demoalition stage in proportion to
their share capitd.

Clause #7, the 3 partners agree that this Redevelopment Project shdl
be undertaken and managed under the principle of “Hong Kong matters
shdl be executed in Hong Kong manner”.  Separate agreement will be
sgned by the 3 partners at the approved solicitor’ s office,

On 15/4/1992, the Ministry approved the Redevelopment Proposal
(“Minigry’ s Approva”) [D/App. L/pl41-pl42], which was issued by the
Treasury Department and copies were addressed to [an Authority in
Mainland] too. The Ministry’s Approva contains the following terms:

@

Clause 1, in principle the Redevelopment Proposd is agreed.
Regarding the funding for the demolition and redevelopment, (the
partners) are asked to proceed as soon as possible and approach the



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

©)

(6)

(1)

appropriate bankers for the borrowings as proposed in accordance
with the prescribed requirements.

(b) Clause 2, the Redevelopment Project not only can resolve the
[operating offices and daff quarter problems] but dso serves as
development channd for the Minidry. Its meaning is very essentid.
Hence, the Redevelopment Project must be completed in time better
early completion. Every departments, units, directors, officers, staffs
within the Ministry must support and provide assistance as necessary
towards the [Plaza B] ensuring the Redevelopment Project is
undergone smoothly.

(c) Clause 3, a leader organization is st up to supervise, oversee and
coordinate the progress and construction during the redevelopment.
The 3 partners shal discuss themsdves and submit the proposd to the
Minigtry for gpprova in due course.

(d) Clause4, inthe course of redevelopment and congtruction, [Company
F], [Company H] and [Company D] must work for the best interest of
the Ministry as a whole. Regarding the interests in [Plaza B] upon
completion, the patners shdl discuss themsdves and submit the
proposa to the Ministry for approval in due course.

(e) Clause 5, regarding the issue of the Ministry’' s development in Hong
Kong, and the manner of management and other problems associated
with the [Plaza B] upon completion are subject to further study and
discusson.

Pursuant to the Ministry's Approvd, in about April 1992, the Appelant
approached [Bank 1] for abridging loan in the sum of $175M for financing
part of land cost at [Address G] (“April Loart’) in which [Company C] acted
the guarantor [D/App.Jl/pl14-pl15; App.J2/pl16-pl30].

Pursuant to the April Loan agreement, [Company J], a property va uer, was
arranged to gppraise the vauation of the [PlazaB]. On about 30/6/1992 the
property vauation report addressed to the banker was prepared
[D/App.N/pld4-pl64].

On about 28/5/1992 the public was reported that the [Plaza B] was
redevel oped by [ Company D] and was used asthe Ministry’ s headquarter in
Hong Kong. Further the [Plaza B] would not be sold in short term
[D/App.M/p.143].
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(8)

©)

(10)

On about 9/8/1992 the Minister, deputy director of Ministry Planning
department, [Company C], [Company E] and [Company F] convened a
mesting in which Miniser [Mr K] specifically pointed out the following
[D/App.P/p.165 & 166]:

(@ Clause 1, the [Plaza B] must be redeveloped in compliance with the
principles of greatest, speediest and best i.e. (i) the property
development plot ratio shall be derived at its greatest limitation; (i) the
redevelopment and construction must be undertaken at its greatest
speed; and (iii) the [Plaza B] must be guaranteed with both best design
and best qudlity.

(b) Clause?2, theshare capital in association of the [Plaza B] shal be settled
and divided in proportion among te partners. Except for the shop
premises of the [Plaza B], each partner’s shared interests must not be
sold to the public. Unless any partner by reasons of the necessity for
commercia development has to redlize its shared interests, the partner
must sl to the members within the Ministry in accordance with exigting
economy regulation.

(o Clause 3, pursuant to the Ministry's Approva, a management
committee shdl be set up quickly to oversee the development of the
[PazaB]. Interndly [Company D] is the organizer wheress regarding
the externd needs [Mr L] is in-charging. The management of the
development and construction of the project can be worked under the
rule of the Project Manager Respongbility.

(d) Clause 4, to guarantee the Redevelopment Project is undertaken
smoothly, partnersin the said project are limited to the 3 partners who
must act for the interest of the Ministry as awhole, for the purpose of
completing the [Plaza B] in Hong Kong as soon as possible.

Regarding the Appdlant’ s right in sdlling the shop premisesto the public, itis
[Mr L’g| evidence that shortly subsequent to the 9/8/1992 mesting, Minister
[Mr K] had firmly pointed out that the restriction in sdlling the [Plaza B] to the
public was dso gpplied to the shop premises, and s0 in dl circumstances,
without the Ministry' s gpproval, it is not open to the Appellant to sl the
[PlazaB] or any part of it including the shop premisesto the public.

On about 3/9/1992 the Appellant with aview to financing the land costs and
redevelopment codts of the [Plaza B] arranged with the bankers for a bank
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(11)

(12)

(13)

(14)

(15)

with a maximum limit of HK$510M (“Construction Loar’) of which
HK$260M was granted for land costs and HK$250M was granted for
congruction costs whereby the Appdlant, inter dia, was contractudly
obliged to the mandatory repayment of HK$80M payable on or before
31/10/1993 and 30/4/1994 respectively [D/App.R/p.174-p180]. It isthe
evidence of [Mr L], [Madam M] and [Mr N] that about HK$250M of the
Congtruction Loan had been subsequently applied to repay the bridging loan
aforesaid in paragraph (13) [D/App.J4/p.134-p.136; D/App.Al].

On about the same date the Appdllant aso arranged with the banker for a
bank loan in the sum of HK$110M of which HK$90M was granted for land
costsand HK$20M wasgranted for interests [ D/App.Q/pl67-pl73], which
according to undisputed evidence given by [Mr L], [Madam M] and [Mr J]
the said loan was not used in the Redevel opment Project.

On about 27/10/1992 the Appellant had arranged to extend the repayment
date of the April Loan to 31/12/1992 [D/p131-p133].

On about 20/12/1992 the Appellant had asked the banker to increase the
April  Loan by HK$30M to HK$205M (“Bridging Loa’)
[D/ApP.JA/p.134-p.136; D/App.Al].

Itisnot disputed on [Mr L’ 9] evidence that since the end of 1992, following
the implementation of AEP which the Appellant have adduced documentary
evidence exhibited in [D/ZZM-3; DIZZM-3a; DIZZM-3b], the Appelant
hed sarted to face a severe financid difficulties in obtaining finance from
[Company D] and the Ministry in the Redevel opment Project and repayment
of bank loan. Nonetheless, on about 26/2/1993 instead of providing fund to
the Appellant and [ Company C], the [Company D] asked the Appd lant and
[Company C] to cut down the investment in the [Plaza B] and remit back
about HK$20M to ensure the [Hotel O] project could be smoothly
undertaken [D/App.S/p.181].

On about 28/5/1993, in view of theimpact of AEP, it is not disputed on [Mr
L’ 5] evidencethat for contingency purpose had arranged [ Company C| staff
to prepare a feashility report [D/p032-p039] purportedly proposed to
Ministry for the disposa of Shop Premises. Given the feasibility report was
prepared only for contingency purposs, it had not been submitted to the
Minigtry in the sense that the Appdlant till had legitimate and reasonable
belief that the Ministry and [Company D] would continue to finance the
Redevelopment Project whenever required.
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(16)

(17)

(18)

(19)

It is not disputed on [Mr L's] evidence and the supporting circulars from
State and the Minidiry, the Redevelopment Project became un-approved
project that in about July and August of 1993 owing to theimpact of AEP, the
Minigtry had ordered that the Ministry’ s finance on un-approved projects
induding the Redevelopment Project should be stopped or suspended
[D/ZzM-3/005, 008 & 009; D/ZZM-3a/015, 017 & 019;
D/IZZM-3b/025]. Itis[Mr L's] evidence that a the time, the Appdlant’s
expected financid rdiance on the Minigiry was nearly terminated.

Pursuant to the Minigtry's Approval Clause 4 [D/App.L/p.141], on about
11/8/1993 by taking into consderation of the respective advantages gained
by each partner on the property plot ratio in the[Plaza B], the apportionment
of the [Plaza B] interests among the 3 partners in terms of areas are settled
down [D/ZZM -4/029-030].

It is not disputed on [Mr L's] evidence that, pursuant to the Construction
Loan agreement [D/p.176], Appellant was contractually obliged to repay its
fird mandatory loan payment of HK$80M on or before 31/10/1993, a
meeting with [Company F] and [Company E] was convened in about
September 1993 in which [Company D] agreed to assist the Appellant in
overcoming the immediate financid problem by paying off the sad loan
payment on or before 31/10/1993 and thenafter [Company C] and the
Appdlant are left to solve the finance problems themsalves. Eventudly on
about 30/10/1993 [Company D] had arranged to remit HK$80M to
[Company C] [D/ZZM-16/p.080-p081]. Further in the same meeting the
Ministry had also promised to provide extra HK$50M — HK$100M
[D/App.U/p188] in the Redevelopment Project before [Company C] and
the Appdlant completely took over the financial burden.

Following the said mesting, in spite of the Ministry would provide extra
HK$50M — HK$100M [D/App.U/p.188], in the light that the totdl
outstanding bank loan at that time was about HK$400M which was dso the
finance burden rested on [Company C] and the Appdlant, the Appdlant
therefore reingtated the idea of disposing the Shop Premises to the public
(“Shop Digposal Proposal”) on the grounds that

(1) Theredization of the Shop Premise was estimated to generate cash of
about HK$300M, which would, dbeit il sufficient, partly solved the 3
partners financid predicament.
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(20)

(21)

(22)

(23)

(2) Disposing the Shop Premiseswould get rid of the problemsin respect of
the composite management and interest apportionment associated with
the Shop Premises.

Since the implementation of the AEP darting a the end of 1992, the
Appdlant hasstarted to fdl into severe financid predicament, and in the light
of the Shop Disposad Proposd, in about October 1993, with reference to
meeting held on 1/11/1993 [ see minute dated 1.11.1993 at D/031 & 0314,
the Appelant attempted to sdll the shop premises had asked Vice Minister
[Mr P] and Financid Secretary of the Minidiry to conduct the investigation.
Following the investigation, the Appdlant was redricted from sdling the
entire shop premises but was suggested to retain part of the shop premisesfor
Its own use— marketing the products[of the Ministry] or letting out [D/031 &
031a).

On about 1/11/1993 a meeting among [Company E|, [Company F] and
[Company C] was convened and resolved to sell the Shop Premises (to the
public) by engaging sdle agent and continued to persuade the Ministry for
goprovd in sdling the entire Shop Premises (to the public). In the same
mesting they resolved that they should try to seek the permisson from the
Minigry in sdling the entire shop premises, pending for the said permisson.
[D/ZZM-5/p.031 & 0314].

Pursuant to the resolution of medting as aforesaid in paragraph (21),
[Company Q] was gppointed as the sole sdle agent for part of the Shop
Premises by adopting the tender method in marketing the Shop Premises.
Tender was however st to last for one month (tendering proposed to expire
on 31/12/1993 but eventual ly was set on 10/12/1993) so that necessary fund
would be available on time.

[DIZZM -7/p.040-p052].

Further, following the investigation undertaken by Vice Minigter [Mr P] and
the Financid Secretary of Minigtry aforesaid in paragraph (20), on about
2/11/1993, the Ministry granted the Appellant the authority to sell the [Plaza
B] (including both Shop Premises and Office Premises) subject to the
condition that whilst only part of the [Plaza B] is sold the sdle must be made
upon the necessity of repaying debts and the sdle must be offered firgt within
the Minigtry thento the public. Theremaining part of the[PlazaB] inprinciple
shdl be mutually managed and operated by the 3 partners.

[D/ZZM -8/p053-p058, clause 7].
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(24)

(25)

(26)

(27)

Itisnot disputed on[Mr L’ 5] evidence that the sal es proceeds from the Shop
Premises might be insufficient in solving the financid predicament and the
Appdlant was not gptimidtic that the Shop Premises could be redized in a
short time, coupled with the fact that the Ministry had granted the Appellant
the authority to dispose of the Office Premises on the necessity of repaying
debts, on about 5/11/1993 the Appellant arranged [Company Q] to furnish a
proposal for the sdle and rent of office premiseswhereby car parks of [Plaza
B] were soldy for renting not for sale.

[D/App.T/pl82-187].

On about 6/11/1993 the shares of interestsin the [Plaza B] upon completion
among the 3 partnersin term of areas was settled down.
[DIZZM -9/p059-p061].

All the mgority terms including the sde of the Shop Premises, bank loan
goplication and the manner of sharing interest in the [Plaza B] were
transcribed into the Redevel opment Agreement.

[D/App.B/p.086-p.094].

It is undisputed fact that at the relevant time the total outstanding bank loan
owed by the Appellant was about HK$400M whereas the 2 mandatory
loan repayment in the sum of HK$30M was payable on 30/4/1994
[D/App.R/p.176]. Itisnot disputed on[Mr L’ slevidencethat given the Shop
Premises had aready been launched in market, at the beginning the Appellant
was not anxious to redize the Office Premises in the sense that whilst the
redization of Shop Premises might partly reduce the Appellant’s financid

burden the Appellant ill had an expectation that the Minisry and [Company
D] might meet their promises by remitting the extra HK$50M — HK$100M

[D/ApP.U/p.188] which singly or collectively might sufficiently overcome the
[Company C] and Appdlant 2™ financid hurdle. However on about

18/11/1993, when [Company D] notified [Company C] and the Appdlant
that the Minisiry wasincapable of remitting the promised sum assheaso was
requiring HK$200M in financing the [Hotd O] project and in satisfying the
request of the branch companies too. Further, [Company C] and the

Appdlant were ingructed to find the necessary fund themsalves so as to
repay the bank loan, or otherwise [Company C] and the Appellant were
suggested to redlize the Shop Premises [D/App.U/p.188]. Upon receipt of

this notice, the Appdlant was certain that they could no longer rely on
[Company D] and the Ministry but themsdves for finance. Hence on about
19/11/1993 the Appdlant immediately Sgned the agency agreement
purportedly engaged [Company Q] to proceed with the sde of the Office
Premisesto the public aswell [D/p.187].
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(28)

(29)

(30)

While closed to the expiry date of tenders i.e. 10/12/1993, the tender

responsein respect of the Shop Premiseswasreported very poor — in fact no
tender was found on date of tender opening and the offers for the Office
Premises were piecemed and mainly asked for those marketable marvelous
upper floors. The Appellant/[Company C] therefore convened a committee
meeting and resolved that the Shop Premises shdl be sold whenever offering
price reached the level of HK$320M without seeking for the highest price so
that the sdle of the Shop Premises could be speeded up [D/ZZm:10/p.062],
the said ganding ingruction was immediately transmitted to the sale agent.

It is undisputed [Mr L's] evidence of fact that at about mid of December
1993 a gentleman claimed to represent [Company R] arranged and cameto
the Appdlant’ s office for a meeting in offering for the purchase of 10 those
highly marketable (upper floors) of the office premises of the [PlazaB] a a
price falen within the prescribed leve dbeit not the highest.  Given that the
Ministry had instructed to reserve some upper floorsfor them coupled that in
event if the Office Premises were sold piecemed the Appdlant might not
obtain forthwith sufficient fund in solving the company’ s financid problems,
hence the Appellant without attempt to seek for highest price or wait for other
better offers from the sde agent, persuaded him to purchase the 10 floorsin
basket comprised of 6-8/F, 11-12/F, 16-19/F and 22/F. In consideration of
the counteroffer for different floors of [Plaza B], the buyer acting on behdf of
[Company R] asked to buy about 26 car parksor failing to sdll the car parks
the dedl might be turned down. Regardless the Appellant was bound not to
sl the car parks, in view of necessity in solving the partners immediate
financid predicament in short time dong with the risk and uncertainty in
finding other possible buyersfor the Office Premises, the Appellant inevitably
accepted for the sale of 26 car parks to [Company R] in the same dedl
[DIZZM -12/p.065-067, 67a; D/ZZm-13/p.068- p069;

D/ZZM-14/p070Q].

It is not disputed on [Mr Ls] evidence of fact that notwithstanding the
redization of the Office Premises had subgtantidly rdieved the financid
burden of the Appd lant and [Company C], the Appellant had not stopped or
withdrawn the Shop Disposal Proposal on the grounds that

(1) [Company S§] who aso owned substantid interests in the Shop
Premises a relevant time had requested and indsted to redlize its share
in order to repay its bank loan and meet its relocation costs. Where if
the Shop Premises were not sold, [Company C] and the Appdlart
were required to provide the necessary finance for [Company § of
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(32)

(33)

(34)
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(36)

(37)

which the Appdlant and [Company C] were incapable of satisfying
after gpplying amogt dl of the sde proceeds of the Office Premisesin
paying-off the bank loans [P/p.034].

(2) It was about one week shortly after the sale of the Office Premises, on
about 24/12/1993, provisiond sale and purchase agreement for the sde
of the Shop Premises in pursuance with the standing ingtruction as
aforesaid in paragraph(s) was entered and signed [D/ZZM-11/p.063,
D/p.192-200].

It is undisputed fact that the Office Premises (including car parks) were sold
to [Company R] and its related companies on about 17/12/1993
[D/p64-p67] and the Shop Premises were sold to [Company T] on about
24/12/1993 [D/p192-200].

Subsequent to the redization of the Shop Premises and Offices Premisesthe
Appdlant had gpplied mogt of the sale proceeds in repaying the bank loans.

On about 23/2/1994 the Appdlant appointed [Company Q] as the lease
agent for the remaning offices except 28/F of [Plaza B] [D/App.
X/Bp274-280]. The remaining unsold premises a 28/F were provided to
[Company E] as headquarter whereas unsold carparks and unsold premises
a 21/F and 23/F were rented out. Insofar none of the remaining office units
or car parks of the [Plaza B] is sold.

The Appdlant dso filed acopy of the audited accounts [BOR/p098-104] in
which the construction costs of the [Plaza B] were recorded as property
under development and fixed assets.

The Appdlant did not lodge objection to the Assessable Profits demanded
on 26/9/1996 and the Appd lant paid forthwith the first instament in the sum
of $32,024,970 on 13/11/1996. [BOR/p043, (3)(3)]

It isundisputed evidence of factsthat [Mr L], [Madam M] and [Mr N] were
assigned by the Ministry towork inthe[Appellant]. [Mr L] left on 12/1995.
Both [Madam M] and [Mr N] did not have persona knowledge on the
Appdlant’ sintention or on the matters leading to the sde of the propertiesin
question.

It isnot disputed on [Mr L’ g evidence of fact that.
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(38)

(39)

(40)

(41)

(1) The Minigtry recruited about 3,000,000 gaff. It owned a lot of
infrastructure, factories and restaurants, offices etc. It has its own
courts and police force.

(2) Atthe materid timesthe [Company C] had deposited about US$70M
with the[Bank U] and [Bank 1] and about US$40M advance payments
on the government projects.

It is undisputed fact that the Ministry and [Company D] has provided the
funds of HK$315M in totd (P/p.043, P/App.H/p.81, P/App.l/p.82,
P/App.02/p.135), about 40% of the total redevelopment cogts of about
HK$762M [D/p.107] in the Redevelopment Project.

With reference to summary of the bank loan exhibited marked Appendix D
was prepared by the former tax representative, it is not until the day 2 of the
hearing (i.e. 18/2/2004) that the Board commented that the said summary
faled to disclose the date of loan agreement and thus the Board had
requested the Appellant to provide loan agreement date. Pursuant to the
Board's request, prior to the adjourned hearing started on 17/5/2004, the
Appelant had looked up their source documents. In the course of gathering
the loan agreements, Appellant reveded that the origind Appendix D was
incorrect and so revised the bank summary exhibited marked A1. The Board
has been explai ned about the background of the amendment at the beginning
of the adjourned hearing. Both witnesses [Madam M] and [Mr N] then
informed about the amendment. [Madam M] and [Mr N] explained in
cross-examindion that they had checked over the sources documents and
asked for amendment to their witness statements regarding the bank |oans.

It isnot disputed on [Mr L’ g evidence that at time when the Appellant was
approved to sdl part of the [Plaza B], [Mr L] had attempted to retain the
upper levd of [Plaza B] for the Ministry’ s group and further the naming right
of the [Plaza B] could be retained by the Ministry’ s group. Where the Shop
Premises and Office premises were redized, [Mr L] was satisfied because
more than 50% of the office premises and car parks, and the naming right
were retained for the Ministry’ s group.

Itisundisputed [Madam M’ 5] evidence of fact that the Project Management
Fee and Bank Guarantee Fee had been recorded and credited in the current
account with [Company C] inthe Appellant’ s book likewise the same figures
had been recorded correspondingly as taxable income in the book of
[Company C]. Both the corresponding project management fee and bank
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(44)

(45)

(46)

(47)

(48)

guarantee fee recorded as taxableincome in book of [Company C] had been
chargeable for the Hong Kong Profits Tax.

It isundisputed [Mr L' evidence thet at dl materia times he had to follow
with the policies, regulations and requirements laid down by [Company D]
and Ministry. Whenever he had difficulties in following with the policies,
regulations and requirements laid down by [Company D] and Minidry, he
had to obtain ingructions from [ Company D] and/or Ministry before he could
vary or disobey. Hewould be pendized or blamed like demoted, suspended
or reprimanded if he failed to follow or meet the requirement.

It is undisputed on [Mr L] evidence that the [Plaza B] Redevelopment
Project was gpproved budget project as long as it was forwarded to the
Budgeting Department and was regarded as financialy committed when it
was prepared and issued by the Treasury Department.

Itisundisputed [Mr L’ 5] evidence that different from the government projects
handled by [Company C], the Redevel opment Project was aredevelopment
project to establish the [PlazaB] asthe Ministry’ s 1% building in Hong Kong.
Unlike the government projects, this Redevelopment Project was not
contracted with government or any existing customer.

It isundisputed evidence of [Mr L] that the [Company C] had been engaging
in the property development projects for nearly 10 years and had good
ganding and relationship with its banker, namely [Bank 1] who was dso the
then loan provider.

It is undisputed evidence of [Mr L] that in consequence © the bank loan
gpplications in connection with the Redevel opment Project by the Appelant,
[Company C] had to bear the ligbility and risk not only to the banker as a
result of acting the corporate guarantor but aso the indemnity given to
[Company F] and[Company E] in consequence to pledging their properties.

Itisundisputed evidence of [Mr L] that by gpportioning interestsin the [Plaza
B] interm of areas had given additiona advantage to the Appdlant.

Regarding the [Mr L’ 5| Sgnature on the bank facilities letters, it is [Mr L'g]
evidence that saved [Mr L] had been assigned to execute the negotiation of
the banking facilities, he had not been given any information of sde forecast
nor any authority to discuss sde forecast with the bank. [Mr L's] evidence
was that the penalty associated with the early repayment clause wasinssted
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by the Bankersin securing their interests and the A ppelant was not entitled to
object.

2) Whether, as a matter of law, having regard to the Proved Factsin particular fact 37
and the Agreed Facts, the Board shall have properly found the following facts as rlevant fects:

D All the Appdlant and the other partners, namely [Company §] and
[Company V], are regarded as Stated-owned enterprises under the direct
control of the Minidry.

()] The Minigry has the pre-requiste financid capability in providing sufficient
finance to develop the [Plaza B].

Intention in developing the [Plaza B]

3) Whether, as amatter of law, on the true construction of Cap. 112 in particular s. 14,
and after taken into accounts of the Proved Factsin particular thefacts 14 to 33, it was open to the
Board to hold, as she did in paragraph 45 of her Decison, that the primary intention of the
Appdlant to develop the [Plaza B] was for trading purpose as opposed to long-term investment,
and, asshedid in paragraphs 44 of her Decision, that the Appellant’ s intention to sell the [Plaza B]
for trading purpose existed from the beginning when the Appelant acquired the land at [Address
G], or so the conclusion thereon made by the Board was the true and only reasonable conclusions
the Board could have reached and that the subsequent conducts of Appellant, if such intention had
been taken, would have been consigtent with it. Further, the Board is asked to State the case in
respect of the following questions of law:

D Whether, asamatter of law, on thetrueconstructionof Cap. 112 in particular
S. 14 and after taken into accountsthe Proved Factsin particular the facts 14
to 33 and the decison in All Bes Wishes Limited v CIR, the Board had
misdirected hersdf in law in consgdering the whole of the surrounding
circumstances regarding the things done and sad a time of the Shop
Premises and Office Premises were sold in determining whether theintention
of the Appellant in developing the [Plaza B] was for trading purpose as
opposed for long-term investment purpose.

2 Whether, having regard to the Proved Facts in particular the facts 14 to 33,
37 and 38, the Board was correct in law in findings of facts which were
perverse in supporting her in concluding that, when the Appellant acquired
the land at [Address G], the Appdlant did so with the intention to sdl the
[PazaB] for trading purpose.
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3 Whether there was any evidence on which the Board could find as factsin
supporting her in concluding that the Appellant had embarked in an adventure
in the nature of trade in saling the Shop Premises and Office Premises after
taken into accounts of the Proved Facts in particular the facts 14 to 33, 37
and 38.

4) Whether, having regard to the Proved Factsin particular the facts 14 to 33,
37 and 38 and the Agreed Facts, the only true and reasonable conclusion
contradictsthe Board' s conclusion that the Appd lant had carried on atrade
or adventure in the nature of atrade in that the Appellant’s intention was to
develop the [Plaza B] for trading purposes as opposed to long-term
investment and the Appellant’s intention to sdll for trading purpose existed
from the beginning when the Appd lant acquired the land at [Address GJ.

4) Whether, as a matter of law, on the true construction of Cap. 112 in particular s. 14,
and having regard to the Proved Factsin particular the facts 14 to 33, 37 and 38, the Board was
correct in law in holding that the digposal of Shop Premises and Office Premises was rendered by
way of trade or embarked on an adventure in the nature of trade, or such an intention was the true
and only reasonable conclusion the Board could have reached.

5) Whether, as amatter of law, and upon the Proved Facts in particular the facts 14 to
33, 37, 38, 40 and the Agreed Facts, in determining the issues whether the Appellant’ sintention in
developing the[PlazaB] wasfor trading purpose and the Appdlant’ s intention to sdll the [Plaza B]
existed from the beginning, it was open to the Board to conclude that the Appellant’ sintention in
developing the[Plaza B] wasfor trading purpose as opposed to the long-term investment, and the
Appdlant’ sintention to sdll the [Plaza B] existed from the begnning when the Appd lant acquired
theland at [Address G, and such that an intention was the true and only reasonable conclusion the
Board could have reached, and that the subsequent conducts of Appellant, if such intention had
been taken, would have been consstent withit. The Board isrequested to state the case in respect
of the following questions of law:

@ Whether, as a matter of law and having regard to the Proved Facts in
particular thefacts1to 5, 7t0 9, 14, 19 to 27, 40 and the Agreed Facts, the
Board should have found that the Appellant’ sintention to develop the [Plaza
B] was the intention of Minigtry.

(b) Whether, as amatter of law, and having regard to the Proved Facts and the
Agreed Facts, there was any evidence on which the Board could properly
find the following facts, or such findings of fact by the Board are speculation
or findings asfacts, or the conclusonsthereon made by the Board are the true
and only reasonable conclusions the Board could have reached:
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Whether, having regard to the Proved Factsin particular 2, 4, 5, 10,
14, 18, 27 and 38, the Board was correct in law in findings as fact
which was perverse in supporting her in holding, as she did in
paragraph 39 of her Decision, that she was unable to find any record
or hint of the Ministry’ s commitment or pledge of financid support to
the development project, or the concluson thereon made by the
Board wasthe true and only reasonable conclusons the Board could
have reached.

Whether, having regard to the Proved Facts in particular the facts 14
to 33, 37, 38, 40 and upon the burden of proof, there was any
evidence on which the Board could properly find asfacts, as shedid
in paragraph 42 of her Decison, that the sdes forecast in the
feaghility report of January 27, 1992, was adopted instead of the
renta forecast; and whether the Board erred in law in concluding, as
shedid in the same paragraph, that this chosen option aso supported
an intention to sdll, or the conclusion thereon made by the Board was
the true and only reasonable conclusions the Board could have
reached and tha the subsequent conducts of Appelant, if such
intention had been taken, would have been consistent with it.

Whether, having regard to the Proved Facts in particular the facts 2,
4,5, 10, 14, 18, 27 and 38 and upon the burden of proof, the Board
was correct in law in finding of facts which were peverse in
supporting her in concluding, as she did in paragreph 39 of her
Decision, that no evidence was adduced [by the Appellant] to show
direct commitment made by the Minigry to [Company D] nor
[Company D] to the Taxpayer or [Company C]. Consequently, on
the basis of the aforesaid evidence [the Board] had not been able to
find the financid support or commitment alegedly given by the
Minigtry from the documents produced or from [Mr L'g] ord
evidence. Apart from amere assartion of financia support from the
Minigtry or [Company D], no evidence was produced [by the
Appdlant] to support thisalegation of financia support nor evidence
produced to show the Ministry’s or [Company D9 own financid
ability to make this aleged commitment of financia support viable, or
the conclusion thereon made by the Board was the true and only
reasonable conclusions the Board could have reached and that the
subsequent conducts of Appdlant, if such intention had been taken,
would have been congstent with it.
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Whether, after taken into accounts of the Proved Factsin particular
thefacts, 7, 8, 14 to 33, 37, 38 and 40 and upon the burden of proof,
the Board was correct in law in holding, asshedid in paragraph 40 of
the Decision, that the aforesaid conditions for repayment, partia
reessgnment and repayment [contained in the facility letters dated
3/9/1992] are srong indicators of an intention [of the Appellant] to
&, or the conclusion thereon made by the Board was the true and
only reasonable conclusion the Board could have reached and that
the subsequent conducts of Appdlant, if such intention had been
taken, would have been congstent with it.

Whether, after taken into accounts of the Proved Facts in particular
the facts 7 to 9, 14 to 33, 37, 38 and 40 and upon the burden of
proof, the Board was correct in law in drawing the inferences or the
find concluson, as she did in paragraph 40 of her Decidon, that if
indeed sde was not contemplated, why would there be an
amendment to the condition on repayment since whether 45% or
50% of the G.F.A. wasto be sold would be of no consequence and
the amendment would have been superfluous. The aforesaid termsin
thefacility letters trongly indicated that asfrom the beginning, sale of
[Plaza B] was contemplated. This intention to sdl was further
drengthened by the amendment made to the percentage of the
G.F.A. to besold in that unless the intention to sall was in mind, the
amendment would not have been made, or the conclusions thereon
made by the Board was the true and only reasonable conclusionsthe
Board could have reached and that the subsequent conducts of
Appdlant, if such intention had been taken, would have been
conggent with it.

Whether, having regard to the Proved Facts in particular the facts 7
to 9, 14 to 33, 37, 38 and 40, and upon the burden of proof, there
was any evidence on which the Board could properly find asfactsin
supporting her inholding, as shedid in paragraph 41 of her Decison,
that this document [the minute dated 9/8/1992] showed that externa
sde of the Shop Premises was permitted, dthough [Mr L] in
cross-examination asserted that this part of the minutes was a
mistake, and that even the Shop Premises were not permitted to be
sold externdly, or the conclusion thereon made by the Board wasthe
true and only reasonable conclusion the Board could have reached
and that the subsequent conducts of Appellant, if such conclusion had
been correct, would have been consstent with it.
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Whether, having regard to the Proved Factsin particular 1to 5, 7 to
9, 14, 18 to 27, 40 and upon the burden of proof, the Board was
correct in law in findings of facts which were perverse in supporting
her in drawing the inference or the find concluson, as she did in
paragraph 41 of her Decison, that from both the ord and
documentary evidence, it was accepted tha the 3 joint-venture
partnerswere al under one and thesame control and authority of [the
Minigtry], but it was dso clear that among themsdves they were
actudly separatelegd entities, having their own operations assetsand
lighilities which were meant to be dealt with and were dedlt with at
arm’ slength between them. Thus whether the propertiesin question
were permitted to be sold externdly to the public or interndly to the
entities under the control of the Minigry, the intention to sall whether
internally or externaly was present and cannot be ignored, or the
concluson thereon made by the Board was the true and only
reasonable conclusion the Board could have reached and that the
subsequent conducts of Appdlant, if such intention had been taken,
would have been congstent with it.

Whether, after taken into accounts of the Proved Facts in particular
thefacts 8, 9, 14 to 33 and upon the burden of proof, the Board was
correct in law in finding of fact which was perverse, as she did in
paragraph 41 of her Decision, that there was no evidence to support
the claim that it was a mistake in the minutes when it recorded thet
“each party’s shared properties are not to be sold externdly (save
the shop premises).”

Whether, after taken into accounts of the Proved Facts in particular
thefacts 8, 9, 14 to 33, the Board was correct in law in drawing the
inference or the find conclusion, as she did in paragraph 42 of her
Decigon, that [Mr L] damed that [Mr W] of the Minigry did
actudly complain about the mistake. However, asis shown on the
minutes produced, thisminuteswas sgned by three personsand yet if
indeed a mistake was made, could it have been overlooked by all of
them, especidly when the mistake was on a matter of such
importance, or the conclusion thereon made by the Board was the
true and only reasonable conclusions the Board could have reached
and that the subsequent conducts of Appellant, if such conclusion had
been correct, would have been consstent with it.

Whether, after taken into accounts the Proved Factsin particular the
facts 8, 9, 14 to 33, the Board was correct in law in finding of fact
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which was perversein supporting her to hold, asshe did in paragraph
42 of her Decison, that dthough evidence was given that [Plaza B]

was initidly intended to be sold interndly, there was however no

evidence to show that any attemptsto sdl interndly were ever made
before gpprova from the Ministry was sought to sell externdly, or the
concluson thereon made by the Board was the true and only
reasonable conclusions the Board could have reached.

Whether, after taken into accounts of the Proved Facts in particular
the facts 8, 9, 14 to 33, the Board was correct in law in finding of
facts which were perverse in supporting her in drawing the inference
or the fina conclusion, as she did in paragraph 43 of her Decison,
that the Appdlant’ s clam of no intention to sdl was aso negated by
the facts that notwithstanding the sde proceeds of the Office
Premises and car parksin question were sufficient to repay the bank
loans, the Shop Premises were smilarly sold, or the concluson
thereon made by the Board was the true and only reasonable
conclusion the Board could have reached and that the subsequent
conducts of Appdlant, if such concluson had been correct, would
have been congstent with it.

Whether, having regard to the Proved Facts in particular facts 2, 3
and 30 and upon the burden of proof, the Board wascorrectinlaw in
finding of facts which were perverse in supporting her in holding, as
she did in paragraph 43 of her Decison, that the Appdlant’sdam
that the Shop Premises were sold because the other two partners
required fund to meet ther financid obligations and dso the sde
served to resolve the future management and interests sharing
problem aridng out of the joint ownership of the Shop Premises
among the partners. However, thiswas only an assertion on the part
of the Appdllant. No evidence was adduced to show the financia
needs of the other two partners.

Whether, after taken into accounts of the Proved Facts in particular
thefacts 8, 9, 14 to 33 and upon the burden of proof, the Board was
correct in law in drawing the inference or the find conclusion, as she
did in paragraph 43 of her Decigon, that the [Appdlant’ g clam that
sde of the Shop Premises would resolve the management and

interest sharing problem which was another reason for the sale was
aso not convincing, because if indeed the matters of management
and interest sharing did pose a problem, this problem would have
exiged right from the beginning. Thus the dlaim thet it was another
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reason for the sale of the Shop Premises, was not reliable, or the
concluson thereon made by the Board was the true and only
reasonable conclusion the Board could have reached and that the
subsequent conducts of Appellant, if such intention had been taken,
would have been consstent with it.

Whether, after taken into accounts of the Proved Facts in particular
the facts 14 to 33 and upon the burden of proof, the Board was
correct in law in concluding, as she did in paragraph 44 of her
Decision, that, [the Board] found that the Appellant had faled to
discharge the burden rested upon it to prove that [Address G|, were
acquired by it for investment purpose. [The Board] had reached the
aforesaid concluson notwithstanding that the newspapers [dated
28/5/1992] reported that [Plaza B] was intended to be the flagship
and headquarter of the Ministry and The subsequent use of 28/F as
[Company E] office and the letting of the carparks and 21/F and
23/F dlocated to the Appdlant did not assst the Appellant’s case
snce these factors did not necessarily preclude an intention to sdl
which [the Board] found to have existed since the outset, or the
concluson thereon made by the Board was the true and only
reasonable concluson the Board could have reached and that the
subsequent conducts of Appdlant, if such concluson had been
correct, would have been consgtent with it.

Whether, after taken into accounts of the Proved Facts in particular
thefacts4, 7t0 9, 14 to 33 and upon burden of proof, the Board was
correct in law in concluding, as she did in paragraph 44 of her

Decison, that, there was cogent evidence showing the intention [of

the Appdllant] to sdll existed from the beginning, or the conclusion

thereon made by the Board is the true and only reasonable
conclusion the Board could have reached and that the subsequent
conducts of Appdllant, if such intention had been taken, would have
been congstent with it.

Whether, as a matter of law, and after taken into accounts of the Proved

Facts in particular the facts 4, 7 to 9, 14 to 33, the Board should have
reached a concluson that the conditions posed on 9/8/1992 (date the
Ministry gpproved the 3 joint-partners to sell their share interests within the
Ministry) or 2/11/1993 (date the Ministry approved the disposa of part of
[Paza B] to the public) were such that the decisions by the Ministry on such
datesto forbid the [Plaza B] to account by way of tradewould have beentrue
and only reasonable conclusion and that the conducts of Appellant after those
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dates, aslong as such decisions had been taken, would have been consistent
with them.

(d) Whether, as a matter of law, the Board was correct in law in misdirecting
hersdf in holding, as she did in paragraph 39 of her Decison, that the
commitment by the Ministry and [Company D] in providing finance to
develop the [Plaza B] had to be firm and direct commitment or otherwise
even mora commitment was disregarded as admitted commitment.

(e Whether, as a matter of law and upon the burden of proof, there was any
evidence upon which the Board could properly find in supporting her to reach
the determination, as she did in paragraph 40 of her Decison, that the
sgnature of [Mr X] shown next to the amendmert of the figure “45%” of the
G.F.A. of the “Repayment” in the Congruction Loan facility letter dated
3/9/1992 was regarded as pre-sde, and the true and only reasonable
conclusion contradicted with her such determination.

Application of s.70A —Errorsor omission

6) Whether, as a matter of law and on the true construction of Cap. 112 in particular
s.70A, the Board was correct inlaw in holding, as she did in paragraph 45 of her Decision, that the
Appellant was not entitled to invoke section 70A of the Inand Revenue Ordinance, Cap. 112
notwithstanding the Board had satisfied that the Appdlant’ s former tax representative has made an
error or mistake in the Appdlant’s tax return on 31/7/1996 by submitting that the gain on the
redlization of Shop Premisesand Office Premiseswas derived asaresult of achange of intention to
trading (“the Error”).

7) Whether, asamatter of law and on the true construction of section 70A of Cap. 112,
the Board was correct in law in holding, as she did in paragraph 45 of her decison, that the
gpproach and attitude adopted by the Appellant in the case did not qudify the Appellant’sdam
that the Error was an error or mistake falen within the meaning of Section 70A of the Inland
Revenue Ordinance, Cap. 112.

8) Whether, asameatter of law and on the true construction of section 70A of Cap. 112,
the Board was correct in law in holding, as she did in paragraph 45 of the Decision, that it was not
open for the Board to correct the Error under the section 70A of the Inland Revenue Ordinance,
Cap. 112 even if the Board had satisfied the Appdlant’s daim that the Appdlant’s former tax
representative has made the Error and the Error was an error or mistake fallen within the meaning
of Section 70A.

9) Whether, as a matter of law, and having regard to the Proved Facts in particular the
facts 34, 36 and the Agreed Facts, in determining whether the Appellant had deliberately and
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unconscientioudy made the Error in submitting her 1995/96 tax return, there was any evidence on
which the Board could properly find as facts, as she did in paragraph 45 of her Decision, or such
findings of fact by the Board are speculaions or findings asfacts, or the conclusions thereon made
by the Board were the true and only reasonable conclusions the Board could have reached. The
following questions the Board is asked to state the case:

@

(b)

(©

(d)

Whether, as a matter of law, there was any evidence on which the Board
could properly find asfact, as shedid in paragraph 45 of her Decison, that a
mistake was made on the admission of trading stock.

Whether, asamatter of law, on the true congtruction of section 70A of Cap.
112, the Board was correct in law in findings of factswhich were perversein
supporting her in holding, as she did in paragraph 45, that had it been
necessary for the Board to do so (i.e. to consider the issue on Section 70A of
the Ordinance as to whether or not to re-open the 95/96 assessment on the
ground that ami stake was made on the admisson of trading stock in the event
that the intention was found to be for long-term investment as st out in
paragraph 21 of her Decision), the Board was of the view that it was not open
for her to do so.

Whether, as a matter of law, having regard to the Proved Factsin particular
thefacts 34, 36 and Agreed Facts and upon the burden of proof, and having
sdtisfied tha the Error was eror or migtake fdlen within the meaning of
s.70A, the Board was correct in law in finding of factswhich wereperversein
supporting her in holding, asshedid in paragraph 45 of her Decison, that the
Appellant had failed to adduce satisfactory evidence or indeed any evidence
to substantiate the clam of wrong advice given by the Representatives.
Rather, [Mr N] gave evidence that upon discovery of the wrong advice
dlegedly given by the Representatives, the Appellant did not think the matter
was important enough for it to make a complaint to the Representatives.
Furthermore, for the purpose of this hearing, the Appd lant did not seefit to
cal the Representatives to give evidence on its behaf, on the dleged wrong
advice or a the very least to produce a letter from them to explain how the
mistake made by the Appellant came about. Thus... here was an assartion
on the part of the Appdlant.

Whether, as amatter of law, after taken into accounts of the Prove Factsin
particular the facts 34, 36 and Agreed Facts and upon the burden of proof,
the Board was correct in law in concluding, as shedid in paragraph 38 of her
Decison, that, the aforesaid facts differed fom the picture painted by the
witnesses.
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10) Whether, as a matter of law, after taken into accounts of the Proved Facts in
particular the facts 34, 36 and Agreed Facts and upon the burden of proof, there was any evidence
onwhich the Board could properly find asfact in supporting her in holding, as she did in paragraph
45 of her Decison, that the Error was deliberately and conscientiousy made a decision to submit
items of profits for assessment in itstax return.

11) Whether, as a matter of law, after taken into accounts of the Proved Facts in

particular the facts 34, 36 and the Agreed Facts and upon the burden of proof, it was open for the
Board to go further than establishing that the decision to submit itstax return carried with the Error
on 31/7/1996 were such that a decision by the Appellant on that date had been deliberately and
conscientioudy made would have been areasonable decision and that the conduct of the Appd lant
after that date, if such a decision had been taken, would have been consstent with it.

Project Management Fee and Bank Guarantee Fee

12) Where profit derived upon the sdle of the Shop Premises and Office Premises was
held to be chargeablefor the Hong Kong Profits Tax save the Appdllant has objected, whether, as
amatter of law, on the true construction of Cap. 112 in particular ss. 16(1) and 17(1) thereof and
having regard to the Proved Facts and the Agreed Facts, and upon the burden of proof, the Board
was correct in law in holding that the Project Management Fee ($22,500,000) and the Bank
Guarantee Fee ($8,850,000) were not deductible.

13) Whether, as a matter of law and having regard to the Proved Facts and the Agreed
Facts, in determining whether the Project Management Fee and Bank Guarantee Fee were not
deductible under sections 16(1) and 17(1) of the Cap. 112, there was any evidence to support the
following findings of facts made by the Board, or such findings of fact by the Board are speculations
or findings asfacts, or the conclusionsthereon made by the Board are the true and only reasonable
conclusions the Board could have reached:

€) Whether, having regard to the Proved factsin particular thefacts 41, 43t0 46
and upon the burden of proof, the Board was correct in law in findings of fact
which was perverse in supporting her to hold, as she did in paragraph 46 of
her Decision, that it wasthe Appellant’ s case that these sums had been settled
by the Appellant, and yet the A ppellant was unable to produce recei pts, bank
gatements, or confirmation from the recipients or any other reevant third
parties to substantiate the actua payments of the same.

(b) Whether, after taken into accounts of the Proved Facts and Agreed Facts
and upon the burden of proof, the Board was correct in law in findings of
facts which were perverse in supporting her to conclude, as she did in
paragraph 46 of her Decision, that no evidence was adduced nor explanation
given [by the Appdlant] on such arrangements whereby the Appdlant’s
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dleged payments were compensated or offset by its larger share of the
interestsin [Plaza B.

(© Whether, after taken into accounts of the Proved Factsin particular the facts
41, 43 to 46 and upon the burden of proof, the Board was correct in law in
finding of fact which was perverse in supporting her in holding, as she did in
paragraph 46 of her Decision, that they [the project management agreement
of June 6, 1992 and the minutes in respect of the bank guarantee fee] were
not sufficient to prove that these sums (i.e. the Project Management Fee
($22,500,000) and the Bank Guarantee Fee ($8,850,000)) were actually
incurred and paid out by the Appellant.

14) Whether, as a matter of law, upon the true construction of Cap. 112 in particular ss.
16(1) and 17(1) thereof and the burden of proof, the Board was correct in law in holding, as she
did in paragraph 46 of her Decision, that the Project Management Fee ($22,500,000) and the
Bank Guarantee Fee ($8,850,000) had to be actudly incurred or paid out by the Appélant before
they were deductible under the section 16(1) of the Inland Revenue Ordinance, Cap. 112.

Yourstruly,

For and on behalf of
[MesssA]
Cetified Public Accountants
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