INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D37/01

Salaries tax — employment — place of service — source of income— 60 days limit — whether lidble
to sdlariestax — meaning of * vist’” — meaning of * days' — section 8(1B) of the Inland Revenue
Ordinance (' IRO).

Pand: Ronny Tong Ka Wah SC (chairman), Lam Andy Siu Wing and John D Whitman.

Date of hearing: 20 March 2001.
Date of decison: 29 May 2001.

The taxpayer was employed as afinance manager in relation to a PRC factory belonged to
Company A. Company A confirmed that the taxpayer was stationed in the factory in Chinaand no
sarvice was rendered by him to the Employer in Hong Kong. The taxpayer disouted the
Revenue’ scomputation that he wasin Hong Kong for 85 days during the year of assessment. The
taxpayer objected to the salaries tax assessments for the two years of assessment raised on him on
the ground that he rendered al his services outside Hong Kong.

Hdd:

1.

The words* not exceeding atotal of 60 days' under section 8(1B) of the IRO must
qudify theword * vigts and not * services rendered’ . With respect, that will give
rise to extraordinary results. For example, someone spending 61 days of holidays
or weekendsin Hong Kong will not qualify for exemption if he so much as spent haf
an hour on an ad hoc assgnment for his employer in Hong Kong. Such an absurd
result could not possibly be the intention of the legidature. The Board considered
that it may be that the words “ services rendered” should be construed to mean
regular work contemplated by the contract of employment and exclude any work
done on an ad hoc or an informa bas's (Commissoner of Inland Revenue v So
Chak Kwong, Jack (1986) 2 HKTC 174 followed).

The Board considered that draconian construction referred to abovewill work even
greater injudtice if the word * days’ is to include part of a day. The Board has
consgdered the Revenue’ s cdculations and ignoring the congtruction of section
8(1B) contended by the Revenue, the Board concludes from the immigration
records that the taxpayer was only in Hong Kong during ‘ working hours for 2242
days based on asix working day week and working hours of 8 am. to 6 p.m. each



INLAND REVENUE BOARD OF REVIEW DECISIONS

day (D29/89, IRBRD, vol 4, 340; D12/94, IRBRD, vol 9, 131 and D47/97,
IRBRD, vol 12, 313 considered).

3. The Board noted that the taxpayer was in Hong Kong mostly over weekends or
holidays and there was no regular pattern that he was in Hong Kong over a
particular day of the week or at aparticular time. Taking into account the fact that
he would haveto travd to and from the office, the time he could spend in the office
during * working hours must be extremely minima. In these circumstances, the
Board is satisfied that the taxpayer was truthful when the taxpayer said he did not
render any servicesin Hong Kong. This was confirmed and corroborated by the
Employer. The Board is not satisfied tha the Revenue’ s computation that the
taxpayer wasin Hong Kong for 85 days was correct.

Appeal allowed.
Casss referred to:

Commissioner of Inland Revenue v So Chak Kwong, Jack (1986) 2 HKTC 174
D29/89, IRBRD, vol 4, 340

D12/94, IRBRD, vol 9, 131

D47/97, IRBRD, val 12, 313

Chow Cheong Po for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

Background facts

1 The Taxpayer objected to the sdaries tax assessments for the years of assessment
1993/94 and 1994/95 raised on him on the ground that he rendered dl his services outsde Hong
Kong.

2. The Commissoner of Inland Revenue (‘ the Revenue’ ), having conddered the
Taxpayer’ sobjection by adetermination dated 15 October 1999 (* the Determination ), set aside
the assessment for the year of assessment 1993/94 but increased his assessment for the year of
assessment 1994/95 from net chargeable income of $192,000 to $264,000 on the ground that the
Taxpayer’ sincome could not be exempt from sdaries tax in accordance with section 8(1A)(b)(ii)
of the IRO.
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The evidence

3. From the Determination, the Taxpayer now appeas. He appears before usin person
and gives evidenceto the effect that no services of hisemployment were rendered in Hong Kong at
al.

4, There is dso before the Board a letter of gppointment from the employer, one
Company A ( the Employer’ ) dated 13 December 1993 signed by a Mr B, group financia
controller of the Employer. This letter confirmed that the Taxpayer was employed asa * finance
manager (PRC) in relation to a * PRC factory’ belonged to the Employer. This was further
confirmed by a calling card of the Taxpayer produced to us which described the Taxpayer in the
sameterms.

5. In a certificate issued by the Employer dated 7 September 1995 signed by a Mr C,
human resources manager, the Employer again confirmed that the Taxpayer was ationed in the
Employer’ s factory in China and * no service was rendered by him' to the Employer in Hong
Kong.

6. In another letter dated 26 February 1996, dso dsgned by Mr C, this time as
adminigtration manager, the Employer further confirmed, inter alia, that:

@ The Taxpayer only stayed in Hong Kong for his persond matters.

(b) He had never atended any meetings in the Hong Kong office and did not
handle mattersin Hong Kong in relaion to hiswork in China

7. Agang the aforesaid evidence, the Revenue points to detalled immigration records
which show the Taxpayer wasin Hong Kong on 85 days during the year of assessment in question.
The Taxpayer admits the records but disputes the Revenue’ s computation that he was in Hong
Kong for 85 days.

Thelaw

8. The rlevant provisons of the IRO are in these terms.

‘ 8(2) Slariestax shall ... becharged ... on every person in respect of
hisincome arising in or derived from Hong Kong from.... -

(@ any office or employment of profit;
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(1A) ...incomearising in or derived from Hong Kong from any employment -

(@)

(b) excludesincome derived from services rendered by a person who

(i)

(i)  renders outside Hong Kong all the services in connection
with his employment;

(1B) In determining whether or not all services are rendered outside Hong
Kong for the purposes of subsection (1A) no account shall be taken of
servicesrendered in Hong Kong during visits not exceeding a total of 60
days...

9. The Revenue relies on two propostions.

€) Thewords* atotal of 60 days’ insection 8(1B) qudifiestheword* vists and
not * services rendered” o that once it is shown the taxpayer was in Hong
Kong for a period or periods exceeding in total of 60 days during which time
he performed some services, he is not entitled to the exemption provided in
section 8(1B).

(b) Theword ‘ days' includes part of a day and does not refer to any 24 hour
period.

Vigits exceeding 60 days

10. In relation to the first propogtion, the Revenue relies on Commissoner of Inland
Revenue v So Chak Kwong, Jack (1986) 2 HKTC 174, adecision of Mortimer J as he then was
in 1986. It was an extremely short judgment with hardly any argument asto how the section should
be congtrued. Thiswas not surprising as the gpped was by the Revenue and the taxpayer did not
appear. The learned Judge was thus deprived of proper arguments to the contrary. The learned
Judge decided the matter on the basis that grammatically, the words * not exceeding in tota of 60
days' mus qudify theword * vidts and not ‘ services rendered’ .

11. With respect, that will give rise to extraordinary results. For example, someone
gpending 61 days of holidays or weekends in Hong Kong will not quaify for exemption if he so
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much as spent haf an hour on an ad hoc assgnment for his employer in Hong Kong. Such an
absurd result could not possibly be the intention of the legidature.

12. We have been reminded by the Revenue that the taxpayer can claim exemption arisng
from double taxation but thet is hardly alegitimate explanation for the congtruction contended for.
The Revenuein Hong Kong does not act asapoliceman for foreign tax authorities. 1f someone has
successfully avoided or even unlawfully evaded tax inaforeign jurisdiction, that ishismeatter. It can
hardly serve as an excuse to levy tax on the individua for services rendered oversess.

13. It may be that the words * services rendered’ should be consirued to mean regular
work contemplated by the contract of employment and exclude any work done on aad hoc or an
informal basis. Bethat asit may, we are bound by the decison in the So Chak Kwong, Jack case.
All that we can say isthat it is perhagps time for the legidature to review this subsection to darify
precisdly what isthe true intention of this subsection.

Meaning of ‘ days’

14. The draconian congtruction referred to above will work to even greeter injustice if the
word ‘ days’ isto include part of aday. The word is not defined in the IRO. Nor does section
71(1) of the Interpretation and Genera Clauses Ordinance (Chapter 1) help.

15. In D29/89, IRBRD, val 4, 340, thisBoard was of the view asamatter of * obiter’ that
days perhaps should include part of aday. Aspart of the reasons given, they said thisat paragraph
5.2.

* As to the submission concerning late evening arrivals or early morning
departures (thereby treating a day as 24 consecutive hours rather than a
calender day) to accept this could lead to administrative difficulty in adding up
hours and minutes, even if the Revenue were convinced of their accuracy, in
which respect it should be bornein mind that although immigration authorities
do put date chopsin passports, so far aswe are awarethey do not enter thetime
of arrival and departure. We therefore also reject this submission.’

16. That decison was rendered in 1989. It is no longer a matter of * adminidrative
difficulty nowadaysto find out precisdy when aperson entersor leavesHong Kong. All entry and
exit points are monitored by computers and the Immigration is able to provide complete and exact
records of times of arrivals and departures to the minute as in the present case.

17. D29/89, wasfallowed in D12/94, IRBRD, vol 9, 131 where the Board decided that
part days should be included in the caculation of days. We note that that was a decison by the
same Chairman asin D29/89.
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18. In D47/97, IRBRD, vol 12, 313, a differently congtituted Board was of the view that
such acondruction * may lead to the absurd result in some cases of morethan 365 daysinayear.

19. Theinjustice of thisapproach can bereadily demondirated in this case by looking at the
immigration records which are set out at page 15 of Bundle R1. For example:

@

(b)

(©

(d)

(€

()

@

W)

0

0

(k)

On Saturday, 23 April 1994, the Taxpayer arrived at Hong Kong at 1:43 p.m.
and left on Sunday, 24 April 1994 & 7:24 am. That was counted astwo days.

On Sunday, 15 May 1994, the Taxpayer arrived at Hong Kong at 10:53 am.
and left on Monday, 16 May 1994 at 10:56 am. That was counted as two

days.

On Saturday, 18 June 1994, the Taxpayer arrived a 1:55 p.m. and left on
Sunday, 19 June 1994 at 11:.01 am. That was counted as two days.

On Wednesday, 14 September 1994, the Taxpayer arrived at 5:51 p.m. and
left about four hours later at 10:17 p.m. That was counted as one day.

On Tuesday, 20 September 1994, the Taxpayer arrived at 6:17 p.m. and |eft
a 10:19 p.m. That was counted as one day.

On Sunday, 2 October 1994, the Taxpayer arrived at 5:24 p.m. and left at
10:07 p.m. That was counted as one day.

On Wednesday, 12 October 1994, the Taxpayer arrived at 5:54 p.m. and |l eft
on Thursday, 13 October 1994, a public holiday at 8:36 am. That was
counted as one day.

On Tuesday, 15 November 1994, the Taxpayer arrived at 5:36 p.m. and left
a 9:09 p.m. That was counted as one day.

On Saturday, 19 November 1994, the Taxpayer arrived at 6:46 p.m. and |eft
on Sunday, 20 November 1994 at 9:18 p.m. That was counted as two days.

On Saturday, 10 December 1994, the Taxpayer arrived at 5:43 p.m. and left
on Sunday, 11 December 1994 at 6:43 p.m. That was counted as two days.

On Sunday, 25 December 1994, the Taxpayer arrived at 6:14 p.m. and left on
Monday, 26 December 1994, a public holiday, a 4:35 p.m. That was
counted as two days.
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() On Saturday, 28 January 1995, the Taxpayer arrived at 11:37 am. and left on
Friday, 3 February 1995 at 9:52 p.m. That was Chinese New Year and 31
January, 1 and 2 February 1995 wereall public holidays. That was counted as
seven days.

(m  On Sunday, 26 February 1995, the Taxpayer arrived at 12:06 p.m. and |eft at
8:26 p.m. That was counted as one day.

20. Even on the Revenue’ s own caculation, there was only 36 days or parts of a day
where the Taxpayer was in Hong Kong during * working hours . We have considered the
Revenue’ s cdculations and ignoring the congtruction of section 8(1B) contended by the Revenue,
we conclude from the immigration records thet the Taxpayer was only in Hong Kong during
“working hours for 22%2days (adding up two haf days as one day) based on a six working day
week and working hours of 8 am. to 6 p.m. each day.

Conclusion

21. We note that the Taxpayer was in Hong Kong mostly over weekends or holidays and
there was no regular pattern that he was in Hong Kong over a particular day of the week or at a
particular time. Indeed, of the entire period, the Taxpayer wasonly in Hong Kong for afull working
day on Thursday, 19 May 1994, Saturday, 31 December 1994, Monday, 30 January 1995 and
Friday, 3 February 1995 for atota of four days. The second date was New Year’ s Eve and a
Saturday. The last two dates were over the Chinese New Year period. Other than these four
days, the Taxpayer wasin Hong Kong during * working hours for lessthan ahdf day each time,
modily early in the morning, leaving before 12 am. or ariving late in the afternoon. Taking into
account the fact that he would have to travel to and from the office (assuming that was where he
was spending histimein Hong Kong), the time he could spend in the office during * working hours
must be extremdy minimd.

22. In these circumstances, we are satisfied that the Taxpayer was truthful when he said he
had not rendered any services in Hong Kong. This was confirmed and corroborated by the
Employer. We are of the view that the Taxpayer’ s sdaries are excluded by section 8(1A)(b)(ii)
and thereis no need for him to rely on section 8(1B) of the IRO even though we are not satisfied
that the Revenue’ s computation that the Taxpayer was in Hong Kong for 85 days was correct.

23. For dl these reasons, we are of the view that the gpped should be dlowed and the
Determination insofar as it relates to saaries tax assessment for the year of assessment 1994/95
must be set aside.



