INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D31/00

Profits tax — acquidition and sde of property — intention of purchaser & time of acquidtion —
burden of proof on purchaser —whether tax chargeable on the profits of sde — section 68(4) of
Inland Revenue Ordinance.

Pand: Robert Wel Wen Nam SC (chairman), Kenneth Ku Shu Kay and Sydney Leong Su'Wing.

Dates of hearing: 2, 9 and 14 February 2000.
Date of decison: 30 June 2000.

The taxpayers rented the subject property up to June 1996. At that time, the landlord gave
priority to the taxpayers to purchase the said property for $5,600,000. The taxpayers stated that
it was their very strong intention to purchase the property for their daughter to livein after she had
finished her sudiesin USA. They pleaded that there was no intention to speculate.

Hed:

1. It wasfor the taxpayers to prove that the acquisition of the properties was for long
term investment. A bare assartion was not decisive and must be viewed in the light of
the conduct of the parties (Liond Simmons Properties Ltd (in liguidation) v
Commissioner of Inland Revenue 53 TC 461 and All Best Wishes Limitedv CIR 3
HKTC 750 followed).

2. Upon consdering the evidence as awhole, the Board doubted the assertion made by
the taxpayers as to ther intention at the materid time. The nature of the taxpayers
communications with the estate agent were inconggtent with a long term investment
intention.

3. Further, the taxpayers had a mere hope of their daughter resding at the subject
property which never devel oped into the required intention to displace the intention of
trading. If such an intention was redised, the property would then have been acapital
asset as opposed to atrading asset.

Appeal dismissed.
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Cases referred to:

Smmonsv IRC [1980] 1 WLR 1196
All Bes Wishes Limited v CIR 3 HKTC 750
D11/80, IRBRD, vol 1, 374

Fung Ka Leung for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

Natur e of appeal

1 The Taxpayers are hushand and wife and are hereinafter referred to as Mr A and Ms
B respectively. They are gopeding agang the profits tax assessment for year of assessment
1996/97 raised on them as revised by the Commissioner of Inland Revenue in her determination
dated 30 September 1999. They claim that the profit derived from thesdle of aflatin Building Cin
Digtrict D in Hong Kong Idand (the subject property) should not be assessable to tax.

Agreed facts

2. Before and up to 15 June 1996, the Taxpayers and their son resided in the subject
property which wasrented by Mr A. The rent wasimbursed by Mr A’ semployer, auniversty in
Hong Kong (the employer) under a private tenancy alowance scheme (the PTA Scheme). The
subject property has a gross floor area of 968 square feet with three bedrooms. From 16 June
1996 onwards, the Taxpayers moved ther resdence to a flat in another didrict in Hong Kong
Idand, the rent of which was dso met by a private tenancy dlowance received by Mr A from the
employer.

3. (@  InJanuary 1996, the landlord of the subject property informed the Taxpayers
that he was not going to renew the lease because he wanted to sell the property.
Thelandlord gave the Taxpayers priority in acquiring it. A verbal agreement to
purchase the property was reached in February 1996.

(b) By an agreement dated 9 April 1996, the Taxpayers purchased the subject
property from the landlord at a consideration of $5,600,000

() To finance the purchase, the Taxpayers took out a bank loan of $3,500,000
repayable by 120 equa monthly instalments of $44,336 each. On 22 June
1996, the subject property was assigned to the Taxpayers.
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(d) By aprovisona agreement dated 20 November 1996, the Taxpayers sold the
subject property at a consideration of $7,430,000. On 6 January 1997, the
sdle was completed.

4. In answering aquestionnaire from the Inland Revenue Department, Mr A provided the
following reasons for the acquisition and disposal of the subject property:

Intended/actud usage:

 Theflat was purchased for the use of our daughter. At the time of the purchase, our
daughter wastowards her fina year of her graduate studiesin the United Statesand she
expressed a very strong wish of returning and working in Hong Kong. At the same
time, thelandlord of theflat told us (the Sitting tenants of the flat) that he intended to sl
the flat and offered to sl it to us’

Reasons for ling:

‘ Despite our daughter’ s great effort in job search in Hong Kong, her attempt wasin
vain. Then my daughter has had severd job offersin the United States and she decided
to stay rather than returning to Hong Kong. We could not afford to leavetheflat vacant
30 we sold the flat instead.”

5. The assessor was of the view that the purchase and resdle of the subject property
amounted to an adventure in the nature of trade. A profits tax return was thus issued to the
Taxpayers for completion.

6. Mr A completed the tax return and declared that there were no profits assessable to
profitstax. Inaletter attached to the tax return, the Taxpayers set out the circumstancesleading to
the acquisition and digposal of the subject property asfollows:

6.1 Atthetimeof purchase, their daughter wasin her find year of sudy in America
and shewas actively looking for jobsin Hong Kong. Shethought that there was
afavourable job market for foreign-trained students in Hong Kong.

6.2 They fet that the subject property would be ided for their daughter because it
was located near to mgor financid inditutions and law firms from which she
sought employment.

6.3 Ther daughter’ seffort to find ajob in Hong Kong was in vain because of her
inability to spesk mandarin and the fact that Hong Kong employers preferred
gpplicantsto first obtain work experience in America before returning to Hong
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Kong

In December 1996, their daughter received many offers for interview with
reputable firmsin the United States. She found that the average salary in Hong
Kong was much lower than that in the United States for amilar jobs. So, she
determined that she would be unable to find employment in Hong Kong or even
if she was able to obtain a job, her salary would not be able to support her
lifestyle. By then, the Taxpayers considered that the subject property would no
longer servetharr initid intent and they began thinking of sdling it.

They had considered staying in the subject property themselves. However, it
was not practica to do so because they were not allowed to use the private
tenancy dlowance to purchase the subject property. If they stayed in a flat
owned by them, the employer would only pay an dlowance equd to hdf of the
alowance under the PTA Scheme. Therefore, they decided to sl it.

They submitted a copy of a certificate which shows that their daughter
graduated from a universty in Americain May 1997.

7. The assessor did not accept the Taxpayers contentions and raised on them the
following 1996/97 profits tax assessment:

Estimated assessable profits $1,567,000
Tax payable thereon $235,050
8. The Taxpayers objected to the assessment on the following grounds:
8.1 * ... we never intended to speculate but were forced into sdlling the property

8.2

because of unexpected circumstances. We believethat theincreasein property
vaue a its sale should not be consdered taxable profits because we lacked the
intent to speculate.’

Evenif theprofit should be chargegble, it isexcessve becausethe actud profitis
$1,314,611, which is computed as follows:

$ $
Sdling price 7,430,000
Less: Purchase price 5,600,000
1,830,000

Less:
Legal feeson purchase 16,790
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Stamp duty 154,000
Bank interest 223,552
Decoration 18,800
Legd feeson sale 11,150
Commissonon sde 74,300
Appraisal fee 1,600
Insurance fee 5,250
Management fee 9,947 515,389
Profits 1,314,611
9. In reply to the assessor’ s enquiries, the Taxpayers put forth the following information:

9.1 During the period from 1 April 1994 to 31 December 1997, their daughter
returned to Hong Kong twice. Thefirg time was in the summer of 1995 when
she worked with Company E as an intern.  The second time was in the
Christmas of 1996.

9.2 Sincether daughter was over 21 and was no longer receiving formal education,
shewould not fitinto the criteriaof * dependent children’ to enjoy fringe benefits
provided by the employer. Therefore, they consdered that it was not
appropriate for her to resde with them except for short vacation and aseparate
accommodation was required.

9.3 Their daughter had gpproached an investment company and morethan ten other
companies for job application but no interview was offered. As they had
removed severd times, the copies of the correspondence except the one from
that investment company could not be traced.

9.4 Ther daughter was first extended a job offer in the United States in February
1997.

Determination

10. By determination dated 30 September 1999, the Commissioner of Inland Revenue
dismissed the Taxpayers objection save that the profits tax assessment for year of assessment
1996/97 is reduced as per paragraph 8 above.

Grounds of appeal

11. The grounds on which the Taxpayers are gppealing againgt the assessment in question
may be summarised asfollows:
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11.1 At the time of purchase their intention was to purchase the property for ther
daughter’ sresidence. They can provethat such intention had been very strong.
Assoon asthey realised that their daughter was going to work in the States, they
paid the downpayment and relevant fees for her house in the States. Their
intention of purchasing aresdence for their daughter had been very consstent.

They purchase the Hong Kong property in their names because it was
impossible for their daughter to obtain mortgage. On the contrary, the housein
the States was bought under their daughter’ s name because they had difficulty
in obtaining mortgage there.

When their daughter expressed her interest in returning to Hong Kong, they
aready kept an eye on available flats. They understood that it was not easy to
find a suitable property so once the landlord offered to sdll them the flat, they
showed no hestation in accepting the offer.

11.2 It wasnot practicd for them to resde in the property. They can prove that:

(@ Itisillegd for themto reside in their own property if they receive private
tenancy dlowance from their employer.

(b) They would be entitled to only $16,010 per month for ten years if they
opted for the home purchase dlowance, whereas they were entitled to
$29,810 per month until the retirement age of 65 if they opted for the
private tenancy alowance.

11.3 The Inland Revenue Department dso has query on the time lgpse between the
date of sdeof the property and the time their daughter determined to stay inthe
Staes. They actudly could not recdl exactly when their daughter set her mind
to say in the States. The date of sales contract could be traced but the date
their daughter determined to stay was retrogpective impression only. The two
incidents most likely occurred concurrently. Besides, their daughter’ sdecision
was made after a period of condderation.

Hearing and witnesses
12. At the hearing of this apped, the Taxpayers appeared in person, while Mr Fung Ka-
leung, assessor, represented the Commissioner of Inland Revenue. The Taxpayers gave evidence

for themsalves. No other witness was caled.

13. The Taxpayer’ s daughter and son were in the States and had each sworn an affidavit
for use at the hearing of thisappedal. The Taxpayers offered their children for cross-examination by
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telephone. The Board declined the offer on the ground that there was no opportunity to watch the
demeanous, but the affidavits were admitted in evidence subject to the reservation that they had not
been tested by cross-examination.

14. Ms B opened with afew generd remarks. It was mainly Mr A who opened for the
Taxpayers, asssted from time to time by Ms B s remarks. It was agreed by dl parties that
satements of fact made in the course of the opening should be treated as evidence-in-chief and
should be subject to cross-examination.

The Taxpayers’ testimony

15. Mr A’ stestimony may be summarised as follows:

Evidence-in-chief

15.1  Sincethey lived in Building C thelr daughter has returned during the summer
break and winter break amost once ayear.

15.2  Right after they attended their daughter’ s graduation ceremony, they flew to
Americawith her, and within Six daysthey decided to buy her ahouse. They
paid the down payment but of course she would teke care of the monthly
ingaments. She was dready working. The monthly ingadments should be
about US$700. The down payment was about US$12,000 to US$13,000,
with other related expenses. Also, they bought her anew car asagift for her
graduation as she got two degrees, an MBA and juris doctor. She is now
earning ayearly salary of about US$30,000 to US$85,000, with some fringe
benefits. Thisis before tax. The down payment is about 10% of the house
which will amount to $120,000 something, much lower than the prices in
Hong Kong. Alsoit hasafront yard, back yard, etc and about 6,000 square
feet lawn.

153 [Citing a paagraph of a handbook for academic and equivdent
adminigretive daff of Mr A’s employer universty (the handbook)]
*“Dependent children” means your unmarried children who are wholly
dependent financialy on you and under the age of 19 years or, if recaiving
full-time education or full-time vocationd traning or suffering from any
physical or mentd infirmity, under the age of 21 years” Ther daughter will
not be eigible for any benefits Snce sheis over that age. To his knowledge,
she is not supposed to reside in any accommodation provided by the
universty to him under any of its schemes.
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[Mr A referred to the following documents:

@D

e

acopy letter dated 28 December 1999 form Mr Fung, assessor, to a
property agency, Company F (Doc 1) which reads as follows:

‘ Re: [The subject property]

| understand that your company was the estate agent in a property
transaction between Mr A with Ms B (the Vendors) and Mr G withMs
H (the Purchasers) concerning the sale of the captioned property on 20
November 1996. A copy of the provisond sde and purchase
agreement dated 20 November 1996 i s attached herewith for your easy
reference.

For the purpose of exercisng my functions under the Inland Revenue
Ordinance (Chapter 112) and, in particular, to obtain full information as
anthorised under section 51(4)(a) of that Ordinance, your company is
required to furnish mewithin the next 14 days, thefollowing information:

(8 The earliest date on which the Vendors offered the captioned
property for sale through your company.

(b) The asking price(s) of the captioned property sought by the
Vendors.’

acopy letter dated 26 January 2000 from Company FtoMr Fung (Doc
2) which reads asfollows:

‘ Re: [The Subject Property]
As per your request, we are pleased to provide you the following

information regarding the transaction of the captioned premisesfor your
reference.

Date Details of transaction

4 July 1996 New stock with leasing price of Hong Kong
Dollars Thirty-two Thousand and Five Hundred
was asked.

12 July 1996 Asking price of Hong Kong Doallars Seven

Million and Fifty Thousand for sde.
16 July 1996 Leasing price of Hong Kong Dallars Thirty-two
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©)

(4)

Thousand was asked.

4 October 1996 Asking price was Hong Kong Dollars Seven
Million and Forty Thousand.

18 November 1996 Asking price was Hong Kong Dallars Seven
Million and Fifty Thousand.

20 November 1996 Sold & Hong Kong Dallars Seven Million and
Forty-three Thousand.’

acopy letterin Mr A’ shandwriting dated 28 January 2000 and sent by
fax from Mr A to Company F (Doc 3) which reads as follows:

‘ Re: [The Subject Property]

| am aformer customer of your company concerning the transaction of
the above property on 20 November 1996. The deal was introduced
by an agent of your branch in Location | which was no longer operated.
| would gppreciate very much if you would answver the following
questions:

1. Wasyour company a sole agent in the process of the lease/sde of
the above property?

2. Wha is the standard rate being a property agent for a successful
lease and sale?

3. Wasthe above property put into market for letting only at firgt?

4. Wasthe commission for the sale of the above property much higher
than the lease?

Please dso provide me with a full set of your company’ s computer
record for the above property from July 1996 to December 1996’

acopy letter dated 28 January 2000 from Company FtoMr A (Doc 4)
which reads as follows:

‘ Re: [The Subject Property]

Thanks for your fax dated 28 January 2000. Upon your request, we
are pleased to provide the following information for your reference.
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1. Weare NOT the sole agent of the transaction of the captioned
premises.

2. Thecommission rate for sde and purchaseis 1% of the transaction
price. The commission for lease is 50% of the monthly rentd.

3. Thecaptioned premises were for lease at firdt.

4. The commisson for sde would be higher than the commisson for
lease of the captioned premises.

For your reference, please find the copy of letter which we sent to
Inland Revenue Department.  Should you have any query, please fed
free to contact our Senior Customer Services Officer, Miss X a
telephone number Y.’

On 27 January 2000, he received from Mr Fung Doc 1 and Doc 2. Asa
result, he sent to Company F Doc 3 by fax on 28 January 2000 and, on the
same day, recaived from Company F Doc 4 with enclosure which was
another copy of Daoc 2.

If helivesin hisown gpartment he only gets about hdf the dlowanceand it is
limited to ten years only under the home purchase scheme.

[Referring to Doc 2, the first item dated 4 July 1996] The term for the lease
was either one year only or two years with afixed first year and an optiona
second year.

[Referring to item dated 12 July 1996] They put the property in the dlassified
advertisements and were gpproached by many agents. They just said for
letting only. But the agents kept telephoning urging them not only to lease but
to sl aswell. Sothey just gave the agents an unredidtic, high price and sent
them off. They were not interested in sdling. [Ms B interposing] Asto why
not tell the agents that they were not going to sell, they told them so, but they
dill kept cdling.

They were the dtting tenants but they moved out in mid-June. From June
1996 until January 1997, sx months, it was vacant.

[Referring to item dated 16 July 1996] The agents gpproached them and they
were willing to cut alittle the price for leesing. They wanted to lease it.
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15.11
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15.14

15.15

15.16

15.17

[Referring to item 4 October 1996] It was not the case that they were putting
the property on the market for sale. During the summer they were away from
Hong Kong. In October they were in Hong Kong and were extremely busy
a the beginning of the term. The agents kept caling again taking about the
price and they just said * All right, okay’ to send the agentsaway. They did
not mean to give the agents ingtruction. They just wanted to send the agents
away by saying that. [Ms B interposing] The price of Hong Kong dollars
seven million and forty thousand was the agents suggestion.

[Referring to item dated 18 November 1996] At that time, they were willing
to I, unlike the previous time. He cannot remember whether the
indructions came from them or whether the agents asked and then they gave
them ingtructions.

[Referring to last item dated 20 November 1996] They sold the property at
$7,430,000. The price stated in theitem, 7 million and 43 thousand seemsa
mistake made by the Company F people.

In 1996 he and his wife were earning about $120,000 a month, plus their
housing dlowance. Their net would be around $110,000 per month, quite
roughly. Thetwo children’ s education in the States would cost $40,000 per
month. Mortgage for the flat cost $44,000 per month. That would cost
about $90,000.

He paid a down payment of $2,100,000. The superannution from his
previous employer, ancther tertiary indtitution, was quite alot. They do not
gpend much on other items. What they cherish most isther children’ sfuture.

His daughter probably earned $10,000 when she worked with Company E
during the summer. They never discussed how much she expected to get if
she really came back to work in Hong Kong in detail, so he did not have a
concrete idea about that.

When they were offered by the landlord the priority to purchasethat property,
what cameto their mind wasthat during the last year their daughter had come
back to work for Company E and showed a strong interest in seeking
employment in Hong Kong and that would be a greet place for her to livein,
on the basis of her living in the apartment on her own.

Astowhy they sold the apartment | ater, their daughter was very disappointed
from the job searching process in Hong Kong whereas she got a very
favourable response in the United States and she told them she had changed
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her mind, and she did not want to return to Hong Kong. That would certainly
frugtrate the origind intention. The purpose was not served so they sold it.

[Referring to the following statement he had made to the Inland Revenue
Department in a questionnaire (see paragraph 4 above):

My daughter had severd job offersin the United States and she decided
to stay rather than returning to Hong Kong. We could not afford to leave the
flat vacant so we sold the flat ingtead.” |

Thet iswhet they said.

Asto proof of her effortsto seek jobsin Hong Kong, gpart from the summer
job with Company E in Hong Kong in 1995, there isthe rgjection letter from
the investment company.

He does not think that it is extravagant for a angle girl to live in a three-
bedroom flat. At present sheis dso living in a three-bedroom [apartment];
oneis her master bedroom, oneis her working place, and oneisastoreroom
and occasiondly to entertain vigitors.

As to the edtate agents  unsolicited sde cdls, there is nothing in any of the
articles he seeksto rely on which saysthe owner was forced by the tactics of
the agent into agreeing to <.

At the time of purchase they did not intend that their daughter would sponsor
anything but when she returned to Hong Kong, they expected that she would
contribute — whatever she could afford after she was offered ajob in Hong
Kong. They did not think on the lines of what if she did not get ajob.

Cross-examination

[Mr Fung having demondtrated by cdculationsthat the total after tax income
of the Taxpayers for the year ended 31 March 1997 was $1,176,000, or
about $100,000 a month] He believes Mr Fung and his colleague are tax
experts and they should caculaeit right.

His daughter could not reside with him because she was over 21, except for
vacation vidts. Thereisno regulation to forbid the staff to do so or to dlow
them to do s0. To his understanding of what is called dependent or
independent children, after dl that education, two graduate degrees and
earning good money, hethinksit would be very ingppropriatefor her. Atthe



15.25

15.26

15.27

15.28

15.29

INLAND REVENUE BOARD OF REVIEW DECISIONS

time of purchasing the flat in 1996, she was 24.

[When asked whether she could stay with him if she came back to Hong
Kong after graduation but had not been ableto get ajob] If she stayed along
time, it would be inappropriate.

[Mr Fung citing : (1) the following from aletter dated 3 February 2000 from
Mr Fung to the human resources office of his employer university (Doc 5):

‘ .. | should be grateful if you would provide the following
information :

Whether in the years of assessment 1995/96 and 1996/97 there is any
regulation to forbid Mr A, a maried mde saff member who was
receiving private tenancy alowanceto lease aproperty, to resdewith his
unmarried daughter who was over 21." ]

And (2) thefollowing from aletter dated 8 February 2000 (in reply to Doc 5)
from the human resources office of the university to Mr Fung (Doc 6):

‘ According to our ‘Housng Reguldions’, there is no
regulation/rule to forbid Mr A who was digible for receiving privete
tenancy dlowance to reside with his unmarried daughter who was over
21. ]

They cannat find any exact wording from the book of housing regulations.

All the factors added together — the property becoming available a that
period of time, his daughter showing the intention to return dmost at that
period, and aso they being financially sound to purchase the property — as
caring parents, they had to make adecision by that time that they thought was
in the best interests of her.

[When asked whether their daughter mentioned to them that she enjoyed
working in the States in the summer of 1996] [Ms B, interposing] 1996,
Company J, yes. [Mr A] As a summer intern.  Although she enjoyed her
experience with Company J, she still had some intention to come back to
Hong Kong around that time. He had bought that flat before he went to the
States to see his daughter. The formal sde and purchase agreement was in
April and the assgnment was executed in June 1996.

[MsB] Her daughter worked for an academy and was assigned to Company
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J. The academy was one of the top ten internshipsin America. It is rated
number one. 1t would befoolishto resst the offer. That explainswhy shedid
not come back to Hong Kong to work in the summer. [When asked whether
she gpplied to Hong Kong firms for summer jobs in 1996] She thinks she
applied for jobs very early. When she was given the job, there was no way
she would apply to Hong Kong. She had gpplied for a summer job in the
academy inlate March. They do not have information asto when she got the
offer from the academy.

[Referring again to Doc (2)] Yes, On 12 July 1996 he mentioned to
Company F the price of $7,500,000. One may say the price was determined
by him, but it was an unredlistic priceto scarethem off. [Mr A agreed that all
the sdling prices in Doc (2) were wrong by misstating $7,500,000 as
$7,050,000, $7,430,000 as $7,043,000 and so on.]

[MsB] They told the agents that they did not want to sdll it. Asto why they
did not protest to Company F about the way they wrote Doc (2), they did not
know what the agents had put into their computer.

$7,500,000 was a very high price on 12 July; the market price should be
around $6,200,000. Asfor 4 October it should read $7,400,000. They did
not ask. Jugt in response to them. The market price at that time should be
$6,400,000 or $6,500,000. $7,400,000isthe pricethey gavethe Company
F agents in response to their telephone cal; the real market price would be
$1,000,000 less.

[Referring to transacted price analysis by Economic Property Research
Centre for the period from 1 July 1996 to 31 December 1996 relating to
Building C 01 [(doc 7)] Doc 7 concerns sdes of flatsin Building C (including
the subject property). Herefersto saleof Flat C onthe 22" floor (C22). As
compared with the subject property (B 17), C22 is961 squarefest, that is, 7
sguare feet less, but very smilar. On 23 October 1996 C22 was sold at
$6,410,000.

[Mr Fung pointed out that for the subject property, B17, the sde and
purchase agreement is dated 4 December 1996, while the date of the sde
and purchase agreement of C22 is 26 September 1996. The provisond
agreement should be about two weeks earlier. That is, the provisond
agreement for C22 would have been entered into on 12 September 1996,
and the price of $6,400,000 would be the price on that day, and not on 23
October 1996.]
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1535 [MsB refersto sde of C8 at $6,150,000 on 14 October 1996. Chairman
pointed out that after deducting 14 days, it is redly the market vaue as of 1
October.]

15.36 They came back to Hong Kong late August 1996. In September they were
in Hong Kong. He lowered the asking price to $7,400,000 on 4 October,
because of persuasion from the property agent. They tried to keep the agents
off, and the agents suggested a price and then they just told them, dl right,
okay, and then the agents stopped calling for awhile. The agentskept calling,
“ Why don’ t you lower alittle bit? , so they just said, okay, $7,400,000" ,
something like that.

15.37  $7,500,000 or $7,400,000, it is<till an unredistic market price a that period.
As the agents kept on caling, well, they just casudly answered, reducing a
little bit to make them happy.

15.38 On 18 November 1996, the asking price was $7,500,000. That price was
suggested by him, because at that point of time after their daughter showed
them that she did not want to return of Hong Kong, then they redly wanted to
sl it, in mid-November. At that point of time their daughter had not yet got
an offer in the States. [Ms B] She got invitations for interviews. This was
roundabout November 1996.

Thelaw

16. In considering whether an asset isatrading asset or along-term investment, one hasto
congder the intention which existed at the time of acquigtion of theassat. * ... Wasit acquired with
the intention of disposing of it a a profit, or wasit acquired as a permanent invesment? ... What |
think is not possible isfor an asset to be both trading stock and permanent investment at the same
time, nor to possess an indeterminate status— neither trading stock nor permanent asset. 1t must be
one or other ... (per Lord Wilberforcein Smmonsv IRC [1980] 1 WLR 1196 at page 1199).’

17. A sf-sarving satement of intention is of little vaue until it has been tested againg the
objective facts. The intention must be on the evidence * genuindy held, redistic and redlisable ...
intention can only be judged by considering the whole of the surrounding circumstances, including
things said and things done. Things said at the time, before and after, and things done at the time,
before and after. Oftenitisrightly said that actions speak louder than words (per Mortimer Jin All
Best Wishes Limited v CIR 3 HKTC 750 at page 771).

18. ‘ Intention’ connotes an ability to carry it into effect. Itisidleto speak of * intention if
the person so intending did not have the means to bring it about or had made no arrangements or
taken any steps to enable such intention to be implemented (D11/80, IRBRD, vol 1, 374 at page
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379).

19. The onus of proving that the assessment appeaed againgt isexcessve or incorrect shal
be on the appellant (see section 68(4) of the Inland Revenue Ordnance).

Findings and reasons

20. The question is, did the Taxpayers acquire the subject property asatrading asset or as
a long-term investment? The Taxpayers say that it is the latter, because they acquired it as a
long-term investment for use by their daughter as her resdence. If they provethat they areright in
saying S0, the profit they have made by subsequently sdlling it will be capital gain which is not
taxable. On the other hand, if they fail to prove that the subject property was acquired as along-
term investment for use astheir daughter’ sresidence, it will fal to be treated asatrading asset and
the profit is assessable to profitstax. To succeed in this appedl, the Taxpayers must discharge the
burden of proving that the subject property was acquired as along-term investment.

21. The purchase of the subject property was financed by a bank loan of $3,500,000
repayable by 120 equa monthly instalments of $44,336 each (see paragraph 3(c) above). Thetwo
children’ s education in the United States cost about $40,000 per month (see paragraph 15.13
above). The Taxpayers net after tax incomein the year ended 31 March 1997 was $1,176,000,
or about $100,000 per month (see paragraph 15.23 above). That would leave only a baance of
less than $20,000 per month for the Taxpayers to live on — an amount hardly sufficient for the
purpose, we should think. Of course, if the daughter, for whose use the subject property is
supposed to have been purchased, should return and work in Hong Kong and make a meaningful
contribution, they might have been ableto keep the subject property asalong-term investment, but,
what if their daughter did not come back and get ajob in Hong Kong? They say they did not think
of that (see paragraph 15.22 above). When it turned out that she had decided to stay on in the
United States after dl, they sold the subject property because they say they could not afford to
leave the flat vacant (see paragraph 4 above). We take that to mean that they could not afford to
pay the monthly instalments al the way without the daughter’ s assstance. Did they not redlise at
the time of purchase that their daughter just might not come back to Hong Kong and that her
contributions just might not be forthcoming? We cannot imagine that they did not, intdligent and
educated asthey are. If they did, can we bdievethat at thetime of purchase, they neverthelesshad
a ' genuindy held, redidic and redisable’ intention to hold the subject property as a long-term
investment for use astheir daughter’ sresidence? We cannot.

22. Further, the Taxpayers course of dedlingswith their estate agent leading to the sde of
the subject property is inconsstent with a long-term-investment intention. The dedings are
tabulated in Doc 2 at paragraph 15.4(2) above. The Taxpayers explanations are summarised as
follows, accompanied by our comments:

221 4 uly 1996
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22.3

22.4
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Explanation :

This was a true asking price for leasing for one or two years (see paragraph
15.7 above).

Comment :

Looking a their dedlings as a whole, this was the firs sep in nurturing the
subject property until agood opportunity for sae presented itsdlf.

12 July 1996

Explanation :

They were not interested in sdlling and they told the agents so, but the agents
kept calling. So they just gave the agents an unredidtic, high price and sent them
off.

Comment :

The reason for naming an unredigtic price is unconvincing. Anyway it was an
indication that they were willing to sdll at the price of $7,500,000 (the price of
$7,050,000 mentioned in Doc 2 was a mistake, as agreed between the parties
(see paragraph 15.30 above)).

16 July 1996

Explandtion :

They wanted to lease and they were willing to cut the leasing price alittle.
Comment:

The nurturing process continued.

4 October 1996

Explanation :

The agents kept calling, talking about the price and they just said, * All right,

okey’' tosendtheagentsaway. They did not mean to givethe agentsingtruction.
The price of $7,040,000 was the agents suggestion (the price of $7,040,000
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was a mistake for $7,400,000 (see paragraph 15.30 above)).
Comment :

The gdory of the Taxpayers being coerced into naming the sdling price
suggested by the agents is difficult to accept. We fall to understand why the
agents should suggest a price which was $1,000,000 higher than the market
price (see paragraph 15.32 above). We are inclined to believe, and we find,
that the price of $7,400,000 was given by the Taxpayers to their agentsin the
normal course of dedlings.

225 18 and 20 November 1996
Explanation :

Onthe 18", the asking price was $7,500,000 (the price of $7,050,000 stated in
Doc 2 was agreed to be a mistake (see paragraph 15.30 above)). That price
was suggested by Mr A. At that time, in mid-November, they redlly wanted to
sl because their daughter had indicated to them that she did not want to return
to Hong Kong. At that point of time, she had not yet got an offer in the States.
She got invitations for interviews (see paragraph 15.38). On the 20", they sold
the subject property for $7,430,000 (see paragraph 15.12 above) (the
$7,043,000 stated in Doc 2 was a mistake — see paragraph 15.30 above).

Comments

The explandtion for the sde is that in mid-November they learned from their
daughter that she was not coming back to Hong Kong after dl. Sothistimethey
redlly decided to sdll and the asking price of $7,500,000 was atrue price named
by Mr A. But at that point in time, their daughter had not yet got ajob offer in
the United States, although she had recaived invitationsfor interviews. Sheonly
got her first job offer in February 1997 (see paragraph 9.4 above). In
November 1996 it could not be sad with certainty that she would find
employment in the United States. Y et the Taxpayers sold the subject property
on 20 November 1996. Thisshowsthat the question of their daughter’ sfinding
employment in the United States had little to do with the sde of the subject

property in Hong Kong.

23. Having consdered the evidence, we find that from the outset the Taxpayers intention
wasto hold and nurture the subject property for resaleat aprofit. Doc 2isinour view atruerecord
of the Taxpayers dedings with their agent. The asking prices for sde, ranging between
$7,400,000 and $7,500,000, were al named by the Taxpayers and were true indications of the
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prices a which they were willing to sdl at different sages during the five-month period. Doc 7
(Transacted price andysis by Economic Property Research Centre, see paragraph 15.33 above)
shows, and we accept, that the asking prices were higher than the relevant market prices by about
$1,000,000 until November 1996 when the market price, for thefirst timein that five-month period,
period, reached the desired leve of the asking price.

24, The Taxpayers purchased the subject property in April 1996 (see paragraph 3(b)
above). In July they embarked upon a course of trading activities by naming asking prices for
leesing and for sde. Wefind that the two offersfor leasing as well asthe offers for sde were part
and parcd of the nurturing process whereby the Taxpayers waited for an opportune moment to sell
the subject property. In November 1996 when the market price had caught up with the desired
named price, the subject property was sold.

25. We find that the Taxpayers, while waiting to sdll the subject property, entertained the
ideaof letting their daughter use the subject property as her residenceif she chose to come back to
Hong Kong, found hersdf a good job and made contributions towards the payment of the
mortgage inddments. But we find that idea was a mere hope which never developed into an
intention to displace the intention of trading. Had the hope been redlised, the subject property
would have changed in status from trading asset to capita asset. But that never happened.

26. The Taxpayers pleaded frustration. We disagree. No frustration can arise becausein
our view there was no long-term-investment intention to start with.

27. The Taxpayers cited D70/94, D8/95 and D61/97. We could derive no assstance
from these cases. By and large they are the result of applying the same principlesto very different
facts and findings,

28. The two children s affidavits are of little assstance. The son' s does not deal very
much with the relevant facts of the case, while the daughter’ s seeks to corroborate some of her
mother Ms B s evidence but can raise no compelling inferences to override the redtrictions
impaosed on her credibility by the lack of cross-examination.

Conclusion

29. It follows that this gpped is dismissed and that the profits tax assessment for year of
assessment 1996/97 asrevised is hereby confirmed.



