INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D3/03

Salaries tax — assets betterment statement — sections 66(1) and 68(4) of the Inland Revenue
Ordinance (‘IRO’).

Pand: Geoffrey MaTao Li SC (chairman), Chiu Chun Bong and Charles Hui Chun Ping.

Dates of hearing: 23 October 1997, 19, 20 and 26 November 2001.
Date of decison: 4 April 2003.

Following extendve inquiries made into the taxpayer’ s financid affars, the Commissoner
took the view that the taxpayer had underdeclared his income and determined to substantialy
increase the taxpayer’ s salaries tax assessments for the years of assessment 1982/83 to 1987/88.
An assets betterment statement was prepared by the Commissioner to show the taxpayer’ s assets
were such that the declared income for the relevant years of assessment was subgtantidly on the
low sde.

Tax returns had been submitted by the taxpayer for the relevant years of assessment
showing income derived from Company A of which the taxpayer was both a director and
shareholder. The grounds of apped reveded that there were four aspects which had to be
investigated.

Hed:

The taxpayer hasfailed to produce much, if any, red evidenceto judtify hisassertionsor to
dispd the inferences that arise from the assets betterment statement. The taxpayer had to
show that the discrepancy or an dlegedly unaccounted amount contained in the assets
betterment statement could be explained by those aspects contained in his grounds of
appeal. Thetaxpayer hasfailed to do so.

Appeal dismissed.

Ngan Sin Ling for the Commissioner of Inland Revenue.
Taxpayer in person.
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Decision:

Thereevant assessments

1. The Taxpayer apped sin these proceedings under section 66(1) of thelRO in respect
of adetermination by the Commissioner of Inland Revenue (‘ the Commissoner’) regarding saaries
tax assessments that were made on him for the years of assessment 1982/83 to 1987/88.

2. The determination was dated 5 September 1996. In it, the Commissioner
subgtantidly increased the Taxpayer’ s sdlaries tax assessments for those years of assessment. The
additional assessable income as determined by the Commissioner amounts to some $10,979,289
and the additiond tax payable thereon, $1,809,865.

3. The additiond assessments were made by the Commissioner following extensve
inquiries which hed been made by him in rlation to the Taxpayer’ s financid affairs. Theinquiries
Started in late 1988.

4, Tax returnsfor sdariestax had been submitted by the Taxpayer for the rlevant years
of assessment showing income derived from acompany called Company A of which he was both
adirector and shareholder. These returns showed an assessable income for the relevant years of
assessment of only $1,410,000.

5. The Commissioner took the view that the Taxpayer had underdeclared his income.
As we have said, investigations commenced on the Taxpayer's financid affairs in late 1988.

Numerous interviews were carried out with the Taxpayer and lengthy correspondence exchanged
from November 1988 through to the determination. At thistime, the Taxpayer wasrepresented by
tax representatives (first the First Tax Representatives, later the Second Tax Representatives).

Details of the course of the investigations are given in the determination and reference should be
mede to that document for afull account of what happened. However, we highlight the following
facts and matters.

(@ The Taxpayer was continudly requested by the Commissoner to provide
details of hisfinancid affairs (both in Hong Kong and overseas) together with
supporting documents. Itisclear that the Commissioner intended to carry out a
comprehengve invedtigation. Details were sought in relation to the financid
postion and dedlings of Company A and of a sole proprietorship caled
Company B, bank accounts, properties, investmentsand al other aspects of the
Taxpayer’ sfinancid Stuation. We should just add here that Company B wasa
sole proprietorship registered in the name of the Taxpayer’s wife (' the Wife'),
through which Company A carried out various transactions (said to be
principaly making payments to subcontractors) relaing to its busnesswithin the
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PRC. Company A’s business activities related to the manufacture of eectronic
products for sdle worldwide. The products would be manufactured in other
partsof China. It wassaid by the Taxpayer’ s then tax representatives in a letter
dated 10 April 1992 that Company B did not belong to the Wife but to a PRC
entity, Company C.

Despite the information and materids provided by the Taxpayer and the
submissons made on his behdf by his representatives, the Commissoner was
not satisfied. An assets betterment statement dated 26 March 1993 was
prepared by the Commissioner and sent to the Taxpayer for hiscomments. This
assets betterment statement was intended to show that the Taxpayer’'s assets
were such that the declared income for the relevant years of assessment was
subgtantidly on the low gde. As shown in this (the first) assets betterment
statement, the discrepancy was $12,843,205 for the period in question.

We should just briefly mention the function of assets betterment Statements,
These documents are a common and recognised means used by the
Commissioner to compare the income (or profits, as the case may be) for the
relevant period asdisclosed in ataxpayer’ stax returns, with his asssts and leve
of expenditure over the same period. If both match, then no further action need
be taken. However, where discrepancies exist between the declared income
and thetaxpayer’ s assets or expenditure, this may then give rise to an inference
that the taxpayer may have underdeclared his income. Assats betterment
datements are compiled using dl reevant facts and materias relaing to the
taxpayer’s financid affairs. Where discrepancies occur, the taxpayer is then
usudly given an opportunity to proffer an explanation. Ultimately, assets
betterment Statements are meredly evidentid tools by which it can be
demondtrated whether or not in any given case, a taxpayer has properly
declared hisincome (or profits) for tax purposes.

In the present ingtance, there being a discrepancy as shown in the said assets
betterment statement dated 26 March 1993, the Taxpayer was asked to
provide further explanations and provide further information. Thisthe Taxpayer
attempted to do by afurther round of interviews and correspondence.

Eventualy, following the further representations and materids supplied by the
Taxpayer, a revised assets betterment statement dated 8 May 1995 was
provided to the Taxpayer. Thiswasin the form merely of a letter that revised
certain detalls in the origind document. This now showed a discrepancy of
$11,436,260. The assets betterment statement (as revised) formed the basis
for the Commissioner’ s assessment under appea. We will heresfter refer to the
revised document Smply for convenience as the Assets Betterment Statement.
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6. The Assats Betterment Statement contained details setting out the quite dramatic
increase in the Taxpayer's assets during the relevant period with which we are concerned.

Particular atention was paid to the Taxpayer's bank accounts and deposits, remittances to
oversess accounts, withdrawas from Company A as well as his landed properties and other
invesments. Aswill presently be seen, the Taxpayer’ s remittances to overseas accounts and his
withdrawds from Company A feature prominently in this goped. The Assats Betterment
Statement aso showed an estimate made by the Commissioner of the Taxpayer's standard of
living. His private and living expenses were estimated to total $1,080,000 for the relevant period.

The grounds of appeal

7. Following the determination, the Taxpayer appeded by a letter dated 2 October
1996 from the Second Tax Representatives. The following grounds of apped are identified:

(8 In making the caculations contained in the Assets Betterment Statement, the
Commissoner erred by faling to exclude from his congderaion vaious
payments which had been made by the Taxpayer for the settlement of various
expenses he had made on behdf of Company A and Company B,
subcontracting fees, suppliers  invoices, design fees, commissions etc and the
repayment of money previoudy deposited with him or advanced by rdatives
and friends.

(b) The Commissoner was aso in eror in including as taxable amounts monies
which were referable to consultancy fees and bonusesreceived by the Taxpayer
from various PRC entities. These fees, it was said, were attributable to work
that had been carried out by him outsde Hong Kong and were therefore not
taxable.

(c) The Commissioner was incorrect in esimating the leve of the Taxpayer's
private and living expenses. Thetotd for the years of assessment under review
ought to have been $586,000 instead of $1,200,000.

(d) Inview of the errors set out above, the Commissioner’ s additional assessments
should be set aside in thelr entirety.

8. Accordingly, the following aspects had to be investigated in this gpped, these
comprising the Taxpayer's grounds of gpped and being his explanations for the discrepancies
dleged by the Commissoner in the Assets Betterment Statement:

(@ Settlement of expenses and other fees by the Taxpayer.
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(b) Repayment of money deposited or advanced by relatives and friends.
(c) Consultancy fees and bonuses received by the Taxpayer for overseas work.
(d) Private and living expenses.

The hearings

9. Theinitid hearing of this apped took place on 23 October 1997. That day, as the
Taxpayer was by then no longer represented and acting in person, we were concerned that he fully
understood the burden that was imposed on him by section 68(4) of the IRO.

10. The Taxpayer was told that he had to provide more materids to support his grounds
of gpped. In particular, he was informed that not only did he have to provide more concrete
evidence (especialy documentary evidence) in support of his contentions but that it was advisable
to provide a breskdown of the figures relevant to each of the aspects identified in paragraph 8
above. For example, in relation to aleged repayments made to ratives and friends, the Taxpayer
was told of the need to identify specific amounts, to provide evidence that monies were deposited
or advanced by rdativesin thefirst place etc. In short, the Taxpayer wasin effect told that he had
to provide more materia to prove just how the discrepancies in the Assets Betterment Statement
could be explained away in the way dleged in his grounds of goped. On the bass of the few
materias he had provided to us that day and it being clear that more documents must have existed
If hiscase were to have any degree of plaushility, it would have been quite likely that whatever he
or the Wife might have said in their testimony, his gpped would fail.

11. In order to dlow him an opportunity to gather more evidence, we adjourned the
hearing. Thiswas an indulgence that was granted purely in view of the fact that the Taxpayer was
acting in person. It should, however, not be thought that the Taxpayer (or the Wife, who was
obvioudy asssting him in the gpped and who dso heped in his busness dedlings) were somehow
not capable people. On the contrary, from our observation of them in the conduct of the appesdl

and their testimony, both were highly intelligent people with sharp business minds.

12. It was not until November 2001 that the hearing of the appeal resumed. The hearings
took place on 19, 20 and 26 November 2001. Itisfair to say that the Taxpayer has been given
maximum leeway to prepare and gather evidence for the gpped. We ae grateful to the
Commissioner for his co-operation and indulgence to the Taxpayer in this regard.

13. The Taxpayer and the Wife gave evidence. Mr D (who was working for the
Taxpayer’s Firg Tax Representatives a the rdevant time) adso gave evidence on his behdf. For
the Commissioner, the relevant testimony was given by Mr E, an assessor for the Inland Revenue
Depatment (‘IRD’) who handled the investigation into the Taxpayer’ s affairsin this case and who
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in fact prepared the Assets Betterment Statement.  His testimony dedlt with the method and data
used in the compilation of the Assets Betterment Statement.

14. We now deal with the various aspects of the appea set out in paragraph 8 above,
these as we have said comprising the Taxpayer’ s grounds of appeal. We shdl comment on the
testimony given by the said four persons, where gppropriate, in relation to each aspect. We should
just observe there that (save in one respect) the Taxpayer did not redly chdlenge the details
contained in the Assets Betterment Statement as such.  Rather, it was his case that the
discrepancies or lack of corrdation aleged by the Commissoner to arise from the Assets
Betterment Statement could be explained by reference to those aspects referred to above.

Settlement of expenses and other fees by the Taxpayer

15. It is goparent that quite substantiad payments (over $9,300,000) were made by

Company A to subcontractors in Chinato process raw materidsinto finished products that would
eventualy shipped from Hong Kong to Company A's customers abroad. Despite the Taxpayer
saying in evidence that he made these payments himsdlf on behdf of Company A, hewasunableto
relate thisto any entry in the Assets Betterment Statement. Indeed, he accepted in his evidence that
he could not point to any document whatsoever that would link the dleged payments made by him
to any entry in the Assets Betterment Statement.

16. The most obvious part of the Assets Betterment Statement to which thisissue relates
are the withdrawas made by the Taxpayer from Company A. Thisis described in the Assets
Betterment Statement as ‘UNIDENTIFIED WITHDRAWALS'. The Taxpayer's current
account with Company A and other documents showing withdrawas made by the Taxpayer in the
course of the period in question and over which the Commissioner has raised queriesas shownin
the Assets Betterment Statement do not, however, refer to the purpose of the withdrawasasbeing
payments which the Taxpayer intended to make or had made on behalf of Company A or anyone
else. Furthermore, these withdrawals are to be found on the ‘ debit” Sde of the account. Thereis
no corresponding entry on the ‘credit’” sde to indicate or &t least give some sort of hint that the
withdrawas made by the Taxpayer reated to payments made by him on behdf of the company. If

it redly was the case that the Taxpayer withdrew sums of money from Company A (and the total

queried by the Commissioner amounts to $2,556,046: see the Assets Betterment Statement and
the evidence of Mr E) for the purpose of making payments of expensesetc on its behdf, one would
have expected arecord of this, particularly inthedirector’ s current account. Indeed, from some of

the extracts of Company A’ s current account we have seen, it is gpparent that at times, the purpose
of withdrawals from or payments into the company was expressy stated (as one would expect).

However, the Commissioner’s queries are more directed to those withdrawals by the Taxpayer
where the purpose was not reveded in the current account. References in the current account to
‘Petty cash draw by director’ and ‘unidentified payment’ when relaing to withdrawas by the
Taxpayer obvioudy giveriseto theinferencethat thewithdrawaswerefor the Taxpayer’ s persond

use rather than any other purpose. The entriesin Company A’s current account have been made,
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one assumes, by someone with some basic knowledge of bookkeeping. Indeed the Wife said in

cross-examination that she handled the accounts for both Company A and Company B. Sheisa
very capable busnessvoman. We reterate the fact thet there is no reason (and none has been

advanced by the Taxpayer) why withdrawas made for the purpose of enabling expenses etc to be
paid on the company’s behdf should not have been recorded as such. Much was made by the
Taxpayer (and hisrepresentatives) of thefact that often expensesare paid in cash, especidly within
China, but that isnot the point. Even accepting this, wefind it difficult to accept the absence of any
record.

17. At one stage in his evidence, the Taxpayer asserted that he was paid commissons or
bonuses by PRC entities for work he had carried out in Chinaand such payments were deposited
into his accountsin China. From these accounts, he made the payment for expenses on behaf of

Company A (or Company B). He said that the withdrawa's he made from Company A aswel as
payments made to him by cheque from that company represented reimbursements for such
payments of expenses. There is indeed some evidence (though not contemporaneous) that

payments were made to the Taxpayer from various Chinese entities and these presumably
represent fees, commission or bonuses paid to him, but if the withdrawas from Company A's
current account (or any other payments) were meant to reflect reimbursements to the Taxpayer for
payments made on its behdf for expenses incurred in China, again we would have expected the
current account to reflect this. Neither this nor any other document does so. If the Taxpayer's
explanation of withdrawas from or any other payments made to him by the company is to ke
accepted here, it is a convoluted series of transactions where any businessman would appreciate
the necessity of having aclear record. Thereisnone. Inthese circumstances, we do not accept the
Taxpayer’ s account.

18. Other expensesthat the Taxpayer says he incurred on Company A’s behaf included
dlowances pad to vigting representatives of PRC companies (mainly if not exclusvely an entity
known as‘[Company F]’) who, it is said, could not take out much money from the PRC (the limit
wassaid to be $500). It was said that thistype of expenses wasincluded in the Assets Betterment
Statement under the headings ‘REMITTANCES OUTWARDS' and ‘UNIDENTIFIED
WITHDRAWALS'. Thereis, however, again no document (as one would have expected) that
records this eaborate series of transactions to link them with any item in the Assets Betterment
Statement. We do not accept this explanation.

19. For completeness sake, we also refer to the fact that there were other expenses that
the Taxpayer referred to such asprocurement fees, design fees and commissons. Again, we have
seen no evidence that links payments made by the Taxpayer (if they were madein thefirgt place) to
any item in the Assets Betterment Statement. The Taxpayer maintained that these expenses were
paid by him from monies that were ether withdrawn from Company A or remitted aboroad (again
under the' REMITTANCESOUTWARDS' and‘UNIDENTIFIED WITHDRAWALS' parts of
the Assets Betterment Statement).  However, despite being asked continudly throughout his
testimony to do so, he was unable to adduce any evidenceto relate therelevant entriesin the Assets
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Betterment Statement to expensesdlegedly paid on Company A’s behdf. Many documents were
produced merely showing that Company A had expenses (and we fully accept that it did: it was
running a business), but these provide no link to the Assets Betterment Statement.

20. The Taxpayer did at one stagein his evidence say that in fact he did keep records of
the use by him of monies from his persona accounts to pay expenses and of his running account
with Company A, but that these records have since been destroyed. 1t was his evidence that they
had been destroyed before the commencement of the Commissioner’ s investigations, athough the
records relating to alowances paid to visting Chinese personnd from Chinese companieswerein
existence even after the commencement of investigations but were later destroyed (for reasons
which were not readily apparent). It isin our view very suspicious (at least odd) that no prior
reference had been made by either the Taxpayer or his representatives as to the existence of these
records. On the contrary, in the correspondence from the Second Tax Representatives to the
Commissioner following the first assets betterment statement (dated 26 March 1993), constant
reference was made to the abbsence of documentation, with various excuses being given such asthe
lgpse of time and there being no statutory requirement to have such documentation. We refer in
particular totheletters dated 4 June 1993, 21 June 1995 and 12 April 1996 from the Second Tax
Representatives to the Commissoner. This is quite inconsstent with the assertion that in fact,
relevant records did exist but that these had been destroyed.

21. The only reference to documents that had been lost was in relation to the loss of a
container (housing documents) when the First Tax Representatives moved officesin 1989. Inthis
context, we aso take into account the testimony of Mr D who was called by the Taxpayer to give
evidence in relaton to the loss of the container. Mr D was working for the Firg Tax
Representatives a therelevant time. In cross-examination, he stated he could not recal ever seeing
the type of records the Taxpayer now says he kept.

22. There was dso acontradiction between the testimonies of the Taxpayer and the Wife.
While he maintained that the records had been destroyed or thrown away, she said at fird that the
notebook had merely been lost ‘ probably from the pocket of clothes when changing'.

23. To conclude, we are of the view that it cannot be shown that any item referred to in
the Assts Betterment Statement (particulaly under the headings ‘REMITTANCES
OUTWARDS' and ‘UNIDENTIFIED WITHDRAWALS) is linked to or can be explained by
reference to the payment of expenses and other items by the Taxpayer. The Taxpayer accordingly
fals here

Repayment of money deposited or advanced by relatives and friends
24, Subsgtantia remittances were made by the Taxpayer to overseas accountsin hisor the

Wife'snamesin the USA (there was asmall remittance to their son's account). As shown in the
Assts Betterment Statement, these totalled some $6,367,040 over the relevant period with nearly
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$4,700,000 in the year of assessment 1987/88 done. They are detailed under the heading
‘REMITTANCES OUTWARDS'.

25. No documents (or indeed any details) were provided to substantiate the claim that
monies were used to repay amounts that had been deposited or advanced to them by relatives or
friends. Thiswas one of the points made by Mr E in his evidence. This was despite continua
requests on the Commissioner’s part that evidence be provided.

26. We areindeed hampered by alack of documentation to substantiate most of what the
Taxpayer dleges. What few documents have been provided do not show clearly the amount of

money deposited or advanced and how such monies were repaid, much less provide any sort of
link with the Assets Betterment Statement. It is sSignificant that the Taxpayer's Second Tax

Representatives effectively admitted this but tried to explain the absence of documents: see their

letter dated 4 June 1993 to the Commissioner. Wefind thisunconvincing. Although there may
have been no documents passing between the payer (the Taxpayer) and the recipients of sums of
money (the relatives or friends), nevertheless we would have expected the payer to have kept
interna contemporaneous records. We find it quite extraordinary that no documents or records
were kept relating to (for example):

(& The eact amounts deposited or advanced by the Taxpayer’s relaives and
friends.

(b) Thetime when such deposits or advances were made.

(©) The accountsinto which such monies were paid.

(d) Theamount and dates of repayments made to such relatives or friends.
(e How dl the aboveislinked to entriesin the Assets Betterment Statement.

27. Given it was implicit in the Taxpayer's case that monies belonging to rdatives and
friends obvioudy did not belong to him, we find it astounding that no records were kept. How,
therefore, could the Taxpayer properly account to these relatives and friends? Furthermore, the
purposes of such deposits or advances made by relatives or friends were somewhat obscure.
Therewerevaguereferencesto thefact that some of the relatives or friends were from Taiwan and
that it was accordingly more convenient for them to leave money with the Taxpayer. Of the few
documents produced by the Taxpayer, some did appear to show that relatives did send money to
the Taxpayer’ s wife to be held on trust: see paragraph 5 of the note of interview dated 28
November 1991 and the attached letter dated 21 August 1991 from the Wife' s aunt.
However, no evidence was given as to when, if at al, such money was repaid.
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28. At the hearing in November 2001, the Taxpayer gave evidence asto the existence of
arecord in theform of anotebook. Thiswas quite aturnaround from what had appeared to be his
erstwhile position, namely that there were no records. Certainly, there had been no intimation prior
to his giving evidence that such records existed. He could not, however, produce this notebook.
Agan, the explanation was that it had been destroyed. According to the Taxpayer, it was
destroyed or discarded after investigations had commenced in 1988. We find this part of the
Taxpayer’ s evidence extremdy unsatisfactory. Firg, it defies belief why such records, obvioudy
relevant and dl the more s0 in the light of the continual demands by the Commissioner for

information, were not produced or referred to earlier. Secondly, no explanation was given by the
Taxpayer as to why the records were destroyed. Thirdly, for her part, the Wife thought that the
records may have been lost during amovein about 1990. Later in her evidence she suggested that
the records were in fact given to the First Tax Representatives who should then have forwarded
them to the Commissioner. We find her evidence on this aspect highly suspect. It isthefirgt time
anyone has ever suggested that the records may actually have been given to the Commissioner (and
presumably logt by him as wdl). It is contradictory to the evidence from Mr D who, it will be
recalled, did not see any such records. It is dso contradictory to the contemporaneous
correspondence from the Second Tax Representatives to the Commissioner. In the sad letter

dated 21 June 1995 from those tax representatives to the Commissioner, it is stated, ‘We reiterate
thefact thereis no statutory requirement for anindividua to keep proper books and accounts of his
persond transactions, [the Taxpayer], in common with other individuals, did not maintain detailed
records and accounts of each payment made/income received by him during the period covered by
the [Assets Betterment Statement]. Similarly, no separate assets and liabilities satements have
been prepared by [the Taxpayer].’

29. In the circumstances, we find that the likeihood is that these dleged records never
existed.
30. Intheend, we are of the view that the remittancesto US accountsin the names of the

Taxpayer and the Wife represented transfers of assets from Hong Kong abroad for their own
benefit and not for the purposes dleged by the Taxpayer. Again, he cannot demondrate the vital
link with any item in the Assets Betterment Statement. He has smply not made out his case.

Consultancy fees and bonuses received by the Taxpayer for over seaswork

3L We have dready in part dluded to this aspect in paragraph 17 above. It will be
recalled that hisevidence wasto the effect that theincome he received for work carried out in China
(outsde Hong Kong), whether in the form of fees, commission or bonuses, was deposted into
accounts he maintained in China. From these accounts he made payments for expenses etc for
which he was rembursed by Company A.

32. No evidence was produced by the Taxpayer asto whether any such incomewas ever
remitted to Hong Kong or anywhere else. Indeed, at one stage the Taxpayer seems to have
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confirmed that the money was kept in the Manland: see paragraph 2(iv) of the rote of
interview dated 2 September 1993. More importantly, there was no evidence as to how any
such income was linked to any item in the Assets Betterment Statement. On the contrary, from his
evidence, if anything, the inference is that such income was sed for the purposes of mesting
expenses and therefore would not feature in the Assets Betterment Statement anyway (except
indirectly in that the Taxpayer claims to have obtained reimbursement from Company A as shown
in hiswithdrawds from that company: see paragraph 17 above). Absent any evidence that links
such income (even assuming that such income was at the levels aleged by the Taxpayer) to the
Assets Betterment Statement, we cannot be satisfied that the Commissioner haserredinany way in
relation to the Assets Betterment Statement and has no effect oniit.

33. Wewould findly clarify here that any accounts thet the Taxpayer maintained in China
(beyond Hong Kong) were not included in the Assets Betterment Statement.

34. The Taxpayer falls on this aspect as well and has not made out his case.
Private and living expenses

35. In the Assats Betterment Statement, the Commissioner has calculated this at
$1,080,000 for the years of assessment in question. Broken down, it represents a monthly
expenditure of $10,000 (for the years of assessment 1982/83 and 1983/84), $15,000 (for the
years of assessment 1984/85 and 1985/86) and $20,000 (for the years of assessment 1986/87
and 1987/88). For the purposes of this appedl, the Taxpayer advocates the figure of $576,000,
representing an average monthly expenditure of $8,000.

36. The Taxpayer did not give any evidence directed towards thisissue to contradict the
figuresin the Assets Betterment Statement.

37. In addition, the Commissioner (through Ms Ngan), in her written submissons, has
highlighted certain other facts going to the Taxpayer’ s lifetyle.

38. We are of the view that in the circumstances, this ground of apped dso fails.
Other matters
39. It will be apparent from the above analysis that the Taxpayer has failed to produce

much, if any, red evidence to justify his assartions or to digpd the inferences that arise from the
Assats Betterment Statement. Much complaint was made by him of the fact that the case had been
ongoing for nearly 15 yearsand that partly for that reason, he was unable to produce the necessary
documentation or to account precisay for the discrepancies as shown in the Assets Betterment
Statement. Thiscontention, however, inour view, hasto be seen againg thefact that as from 1988,
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the Commissoner has been requesting full informaion and detals from the Taxpayer.
Unfortunatdly, such information and details have consstently not been forthcoming.

40. The Taxpayer sad that a one stage, relevant documents had been given to his
previous tax representatives, the First Tax Representatives. However, these documents were lost
or stolen during the move of office of that firm from Centra to Queensway. It isnot clear whenthe
movetook place but thisincident wasreferred to in aletter dated 21 May 1991 from the First Tax
Representatives to the IRD (it is said the container housing the documents was apparently stolen).
That |etter refersto amove of office from Wanchai to Centra but Mr D, who gave evidence asto
thisloss, said the move was the other way round.

41. Theletter mentionsfor thefirst time the loss of the documents (no previous|etter from
that firm had aluded to this). However, Mr D said that the loss of the container wasin 1989. We
noteit is somewhat surprising that if the container did contain important documents or information
relevant to the Commissioner’ s investigations, why the losswas not earlier reveded. We can only
assume that it did not contain anything important.

42. We are not satisfied that the loss of documents is sufficiently significant to affect
materidly our conclusions on the various aspects dedlt with above:

(@ Thesaidletter dated 21 May 1991 refersto the Taxpayer’s ‘records for 1981
to 1984 having been logt (dthough Mr D sad that the documents in the
container related to the period from 1976 to 1985). Thisimmediately begs the
question of the albsence (or existence) of relevant documents for the periods of
time before 1981 and after 1984. Y et the Taxpayer was unable to point to the
existence of relevant documents before 1981 or after 1984, much less produce
them.

(b) At the firg hearing, the Wife gave evidence of the contents of the lost
documents. She sad tha they were mainly invoices, cheque stubs and
information on clients and contracts relevant to the withdrawas made by the
Taxpayer asreflected in his current account with Company A. Thewithdrawals
over the period 1981 to 1984 as summarised in the Assets Betterment
Statement amount to over $1,000,000.

(c) However, no other documents were produced to show that the withdrawals
made by the Taxpayer from 1981 to 1984 were attributable to expenses paid
on Company A’s behaf by the Taxpayer. At the very least, as stated above,
one would have expected there to have been some record kept by that
company or the Taxpayer himsaf if he was making payments on behdf of the
company. The absence of documentation in this regard serioudy undermines
the veracity of the Taxpayer’ s contentions.
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43. We aso record the fact that following our tdling the Taxpayer a the first hearing of
the necessity to produce more relevant documentation, the Taxpayer produced more documents
for the Board at the second hearing in November 2001. We have gone through them and have
cometo the conclusion that they fall far short of what isrequired. They do not assst the Taxpayer
in what he had to demondtrate.

44, At the beginning of the second hearing, the Taxpayer sought to produce hitherto
undisclosed documentsto show that the A ssets Betterment Statement was wrong in stating that the
cash he had in banks and time deposits as a the end of March 1981 was only $494,816 (it wason
the bagis of dgnificant increasesin those items during the relevant period that in part contributed to
the discrepancy of $11,436,260). There had to be added, he said on the basis of various
documents, some US$98,502.05. Quite apart from the fact that these documents should have
produced as long ago as 1988, they do not assst the Taxpayer. It is clear that this anount (if
indeed the Taxpayer isright in the first place) was not taken into account in the Assats Betterment
Statement o that the increase in the amount of cash and time deposits for the relevant period as
shown in that document remainsthe samein any event.

Conclusion

45, The Taxpayer had to show that the discrepancy or dlegedly unaccounted amount of
$11,436,260 contained in the Assats Betterment Statement could be explained by those aspects
contained in his grounds of gpped. The Taxpayer hasfailed to do so.

46. For the above reasons, we dismiss this gpped. It only remains for us to thank both
Sdesfor their presentation of at times adifficult case.



