(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D30/07

Salaries tax — Additional Dependent Parent Allowance — meaning of ‘ resded ... with' under
section 30(3)(b) of Inland Revenue Ordinance ( IRO') .

Pand: Horace Wong Y uk Lun SC (chairman), Fred Kan and Kwok Siu Man.

Dates of hearing: 30 April and 4 May 2007.
Date of decison: 7 November 2007.

The Appdlant gppeds againgt the determination of the Deputy Commissioner of Inland
Revenue (' the Commissioner’ ) dated 29 December 2006, by which the Commissioner determined
that the Appdlant was not entitled to the grant of the Additiond Dependant Parent Allowance
( ADPA") under section 30(3)(b) in respect of his sdlaries tax assessment for the year 2005/06.

In determining that the Appellant was not entitled to ADPA, the Commissioner was of the
view that the Appellant had not shown that he was resding with his parent, namely his mother
Madam A, continuoudly throughout the year of assessment 2005/06.

During the rdlevant year of assessment, the Appdlant did not resde with his mother,
Madam A in the same property. Madam A lived in Property C, which was purchased and
registered in the names of Madam A and the Appellant’ s late father, Mr D asjoint tenants. The
Appdlant and hiswife lived in Property G, which was owned and registered in therr names asjoint
tenants. Property G was closeto Property C, being about seven minutes away in terms of walking
distance. Despite that they did not live together, the Appelant maintained close contact with his
mother and maintained her living.

The Appdlant argued that the term ‘resding with® should be given a purposve
interpretation in accordance with section 19 of the Interpretation and General Clauses Ordinance
(1GCO') ad it was unreasoneble to equate * resdes with® with ‘ same place of resdence .
Although having the same residential address was prima facie that the parent and taxpayer were
living together, the interactions between the parent and the taxpayer were more crucid in
determining whether they were living together. Both Property C and Property G should be
consdered as the Appdlant’ s home, only that different members of the family occupied different
bedrooms in different flats. Hisliving with his mother extended beyond the flats.

Hdd:
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1.  Wherean object (other than a purely fisca one) can be discerned of the relevant
tax provison, the provison is deemed to be remedid and afair, large and liberd
congruction should be adopted in order to ensure the attainment of the object in
accordance with the true intent, meaning and Soirit of the statute (Owen Thomas
Mangin v Inland Revenue Commissoner [1971] AC 739 and Commissoner of
Infland Revenue v Internationd Importing Limited [1972] NZLR 1095
considered).

2. Inthe present case, the Board is concerned with an alowance provided in a tax
Satute, as opposed to amere fisca provision designed to collect tax for the benefit
of the generd revenue. Clearly thereisapurpose or object behind the granting of
such a statutory dlowance. The question is to ascertain the object behind the
granting of ADPA, and the relevant statutory provisons should be construed
following the approach mandated by section 19 of IGCO.

3. In applying ction 19 of 1GCO, the Board is required not merely to give the
relevant datutory provison afair, large and libera condtruction but ‘ one which
combines dl dementsin such away aswill best ensure the object of the Satute as
awhole and the provison under condgderation in particular according to its true
intent, meaning and Foirit’ : see judgment of Wilson Jin Union Motors Ltd and
another v Motor Spirits Licensng Authority and another [1964] NZLR 146 at
150, where the learned judge considered the effect of section 5(j) of the Acts
Interpretation Act 1924 which, as pointed out above, was in terms smilar to
section 19 of IGCO.

4, Following the approach of section 19 of IGCO and adopting afair, largeand liberd
condruction is not the same as giving the statute an * equitable congtruction’ , nor
does it mean that the rules of equity should be gpplied to the task of statutory
condruction. As s often said, there is no equity about atax. Theword * far' in
section 19 of IGCO refersto the congtruction of the relevant provisonitsdf and not
to the result of that congtruction: see the Union Motors Ltd Case, supra, at page
150 (Wong Ta Wai, David and another v Commissoner of Inland Revenue 6
HKTC 460 followed).

5. Under section 30(3)(b) of IRO, thewords* resided ... with' areexpredy qudified
by thewords* otherwise than for full valuable consderation’ . Hence the intention
of the legidature must be that, by resding with the taxpayer, the parent would
obtain abenefit, and that benefit is capable of being paid for by the parent giving full
vauable consderation. If itisnot intended that some benefit would be obtained by
the parent resding with the taxpayer, there would be no question of consideration.
Moreover, the benefit concerned must be some tangible benefit capable of being
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vaued, or dseit would beimpossbleto tdl whether full valuable consderation has
been given or not. Intangible benefits such as love and care, or the spiritua
satisfaction of togetherness etc are not benefits that can be vaued and it cannot be
the intention of the legidature to provide for full vauable consderation to be given
for such benefits. Hence it must be intended by the legidature, in so providing, that
the benefit that will be obtained by the parent residing with the taxpayer isakind of
benefit that is capable of being paid for by full vauable consderation.

6. The legidature intended to provide for a legidative scheme for the grant of
Dependent Parent Allowance under section 30(1) of IRO and ADPA thatissmple
and easy to gpply and does not depend on the detalled examination of the
vicissitudes of human reaionships. In giving the rdlevant satutory provisonsafair,
large and liberd congtruction, the Board would congtrue the provisons asto ensure
the attainment of the object mentioned above, namdly, that it is the object of the
scheme to drike a badance between the smplicity of gpplication and the
encouragement of taxpayers to maintain their aged parents.

7. Under section 30(3)(b) of IRO, the benefit contemplated by the legidature (as the
benefit that would be obtained by the parent residing with the taxpayer) is the
benefit that the parent obtain in being able to share the taxpayer’ sresdence, thet is
to usethetaxpayer’ sresdencedso ashis(or her) ownresidence. Thisisatangible
benefit that can be easily vaued and capable of being paid for by the giving of full
vauable congderation. Normdly the vaue of the benefit is represented by the
market rental vaue of the premises, with an appropriate discount to dlow for the
fact that the parent would have to share the same with the taxpayer and his family.
If the parent has fully paid for this benefit (by giving full vauable condderation for
the same), the taxpayer is not digible to clam ADPA. Otherwise, the taxpayer is
eigible to dlam ADPA provided that the other requirements provided in the
subsection are satisfied.

8. Hencethewords‘ resided ... with’ isto be congtrued as meaning that the parent
shared the same residence or dwelling with the taxpayer. Although the word
‘resdence isnot used in the Satute, on proper condruction of the legidation, the
words‘ resided ... with' refers to the fact thet the parent and the taxpayer lived in
the same dwelling; or in other words, shared a common place of residence.

9. Further, the common residence or dwelling shared by the parent and the taxpayer
must be one for which the parent would have no prior right to resde or livein. If,
for example, the resdence or dwdling is a property which is owned by the parent
so that the parent hasthelegd right to live or reside therein anyway, there can be no
question of the parent having to pay any condderation in exercisng hisright to use
the property as his resdence. If the parent then agrees to alow the taxpayer to
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share the resdence with him, there is no question of the taxpayer being digible to
clam ADPA on the basis that he shares a common residence with the parent. The
reasonissmple: section 30(3)(b) contemplates that the parent, by residing with the
taxpayer, has obtained a benefit for which he would otherwise be required to pay,
or to give congderation. If the parent livesin his own property, but agrees that the
taxpayer can live with him, he obtains no benefit for which hewould be required to
give any condderation. Accordingly, subsection (3)(b) does not gpply to enable
the taxpayer to clam ADPA.

The same concluson may be arrived a by andysng the maiter from a dightly

different angle. Section 30, asismade clear by subsections (1) and (4), isasection
that providesfor thegrant of tax allowancesto taxpayerswhomaintain their aged
parents (in ways recognised or gpproved by the section). Subsection 3(b) isto be
read together with the other parts of sction 30, and must be construed in the
context and the object of the legidative scheme provided under ®ction 30.
Congtrued inthat light, subsection 3(b) clearly cannot be construed as providing for
the grant of ADPA to taxpayers who were not maintaining the parent in any sense.
Inthe scenario mentioned above, it can hardly besaid that by sharing the residence
of the parent at the parent’ s own property, the taxpayer isin any way maintaining
the parent. The ADPA provided in section 30(3)(b) is only granted to a taxpayer
who share his resdence with their parent without requiring the parent to give full

valuable consderation, not the other way round.

For the sake of completeness, the Board does not see any need a dl to refer to
extringc materids, including in particular the legidative debate, for the purpose of
congtruction. Although theword * resde’ itsef may be ambiguous in the sense that
it may be capable of bearing different meaningsin different contexts; in the context
of section 30, we do not find any ambiguity, obscurity or aosurdity in the terms of
thestatute. When the sectionisread asawhole, it is clear what the language of the
section means. It is dso clear what object or purpose the statutory language is
intended to achieve. Pepper v Hart [1992] 3 WLR 1032 considered. However,
if, contrary tothe Board' s view above, reference to the legidative debate is indeed
necessary, the Board has consdered the |egidative debate referred to the Board
but does not consider that thereis anything therein which would changethe Board' s
view on the statutory congtruction set out above.

Asfar asthe Property C isconcerned, that property wasowned by Madam A, and
Madam A would have the undoubted right to residein that property without paying
any condderationto anyoneat dl. There can be no question of the Appdlant being
eigibletodam ADPA, evenif hewereresiding in that property in the relevant year
of assessment.
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13.  Accordingly, it is not necessary the Board to make any finding on whether the
Appdlant resded in Property C, for hewould not be entitled to dlam ADPA in any
event. Sufficefor the Board to say that if it were necessary for the Board to make
afinding on this point, the Board would hold that on the evidence, the Appd lant did
not reside in Property C even though he might have spent alot of time with his
mother in that property and had his dinners dmost every day after work at thet
property. The fact remains that it was Property G which was the home of the
Appelant and his wife. They dept a Property G and kept their persona
beongingsthere. Although deeping on the premisesis not conclusive of residence,
the place of resdence is normaly the place where the person lives and deeps
(D46/87, IRBRD, vol 2, 447 considered).

14. Asfar asProperty G is concerned, on the evidence Madam A never resded there
or used the property as her resdence or dwelling. She never dept there and rarely
went there at al during weekdays. The Board finds that dthough Madam A had
thekeysand the resident card to enable her to accessthe property, in fact she spent
littletime a Property G. By no stretch of imagination could it be said that she was
using Property G as her residence, and clearly she never intended to do so. Hence
there is no question of her resding with the Appellant in Property G in the year of
assessment 2005/06.

Appeal dismissed.
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Taxpayer in person.
Chan Sze Wa Benjamin and La Wing Man for the Commissoner of Inland Revenue,
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Decision:

Appesa

1 Thisisan apped by the Appdlant againgt thedetermination (‘the Deter mination’) of
the Deputy Commissioner of Inland Revenue (‘the Commissioner’) dated 29 December 2006,
by which the Commissoner determined that the Appelant was not entitled to the grant of the
Additiona Dependant Parent Allowance (* ADPA’) in respect of his sdlaries tax assessment for the
year 2005/06.

2. The gtatutory requirements for ADPA are provided in section 30(3)(b) of the Inland
Revenue Ordinance (Chapter 112). Insofar asit is rdevant, section 30 provides as follows:

‘(1AA) In this section, “dependent parent allowance” means an allowance
granted under subsection (1) or (1A).)

(1) Anallowance shall be granted in any year of assessment to a person —
(@ if-
(i)  theperson; or
(i)  hisor her spouse who is not living apart from that person,
maintains a parent or a parent of hisor her spouse in that
year; and
(b) if that parent —
()  wasordinarily resident in Hong Kong; and
(i) was—
(A) aged 60 or more; or
(B) under the age of 60 and was €ligible to claim an
allowance under the Government’s Disability

Allowance Scheme, at any time in that year

(1A) ...
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(2) A dependent parent allowance may be granted in respect of each such
parent who is so maintained.

(3 A dependent parent allowance grantable in respect of a parent under
subsection (1) is—

(@ anallowance of the prescribed amount;

(b) an additional allowance of the prescribed amount if that parent
resided, otherwisethan for full valuable consideration, with the
person who iseligible to claimthe allowance under paragraph (a)
for a year of assessment continuously throughout that year.
(Amended 8 of 2005 s. 3)

(3A) ...
(4)  For the purposes of this section —

(@ aparent shall only be treated as being maintained by a person or
hisor her spouseif —

() the parent resides, otherwise than for full valuable
consideration, with that person and his or her spouse for a
continuous period of not less than 6 months in the year of
assessment; or

(i)  thepersonor hisor her spouse contributes not less than the
prescribed amount in money towards the maintenance of
that parent in the year of assessment.’

3. In determining that the A ppellant was not entitled to ADPA, the Commissoner was of
the view that the Appelant had not shown that he was residing with his parent, namely his mother
Madam A, continuoudly throughout the year of assessment 2005/06.

4. Indeed in his tax return filed for the rdlevant year of assessment, in answer to the
question whether Madam A resided with him continuoudy during the year without paying full cods,
the Appd lant gave theanswer ‘'no’. One would have thought that thiswas a clear admission by the
Appdlant that he was not resding with Madam A during the rlevant year of assessment, which
disqudified him from daming ADPA. However, this was explained by the Appdlant in his
evidence, which we shdl consder in greater detall below.
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Findings of fact

5. The Appdlant gave evidence a the goped. He dso cdled Madam A to give
evidence.
6. We have no doubt that the Appellant is an honest witness. We have closaly observed

the Appdlant’ s demeanour when he gave evidence and we have no hegtation in accepting his
evidence. Hisevidenceisaso corroborated by the documents that he submitted to the Board and
also supported by the evidence of his mother, whose evidence we aso accept.

7. According to the tax return filed by the Appelant, Madam A was born in February
1944. Accordingly, shewasover 60 yearsold in the year of assessment 2005/06. Thisfact is not
chalenged or disputed by the Commissoner.

8. We summarise the evidence of the Appdlant and Madam A, which we find as facts,
asfollows

(@ In 1991, the property known as Address B (‘Property C') was purchased
and regigered inthe namesof Madam A and the Appdllant’ s late father, Mr D
asjoint tenants;

(b) The Appdlant’ s father passed away in March 2000. Thereupon Madam A
became the sole legd owner of the Property C in right of her right of
survivorship;

(c The initid depogt for the acquigtion of the Property C was paid by the
Appdlant’ sparents, and therest of the purchase price wasraised by mortgage.
In the same year, the Appel lant graduated from university and started to work,
initidly as a teacher and subsequently as an accountant.  The mortgage
repaymentswere made by the Appellant and the mortgage wasfully paid off by
late 2001,

(d) Although the mortgage repayments of the Property C was made by the
Appdlant, the Appdlant frankly admitted in evidence that he never regarded
himsdf as having any proprietary interest in the same.  In evidence the
Appdlant agreed that the Property C was exclusvely owned by his parents,
and his payment of the mortgage ingdlments was intended as a gift to his
parents. The Appdlant confirmed in evidence that he claimed no interest in the
Property C, and agreed that upon the death of his mother, the said property
would be passed to her estate.  Although, given the very good relationship
between himself and hismother, there was no question of his mother objecting
to hisentering the Property C, he agreed that because the property was solely
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owned by hismother, hewould, strictly spesking, have required the permisson
of his mother to enter or to stay in the Property C;

Prior tomid-2002, the Appellant lived with hisparentsinthe Property C. Prior
to her emigrationto Country E (in around 1994 or 1995), the Appellant’ selder
Sder dso lived in that property. The Appellant’ s eder brother (who never
married but had a daughter) dso lived in the property from timeto time. After
the deeth of the Appdlant’ s father, the Appedlant’ s eder brother and his
daughter lived with Madam A at the Property C on a more permanent bas's,

In about mid-2002, shortly after the Appelant married, the Appellant and his
wife purchased another property, being the property known as Address F
(‘Property G’). The Property G was owned and registered in the names of
the Appdlant and hiswife asjoint tenants;

After the purchase of the Property G, the Appdlant moved to live in the
Property G, initidly done, and subsequently with hiswife. The Property G is
close to the Property C, being only about seven minutes avay in terms of
walking distance;

The Appelant gave two reasonsfor purchasing and moving into the Property G
after hismarriage. Firgly, the Property C would be too smdl to house hisown
family. Secondly, he wanted to avoid any possble conflicts between his
mother and hiswifein havingto livein asmall flat together. However, in order
to maintain close contact with his mother, the Property G was chosen for its
proximity to the Property C;

The Appd lant continued to maintain close contact with hismother after moving
into the Property G. During the weekdays he and his wife would go to the
Property C to have dinner after work. Madam A would cook for them;

We have no doubt that the Appellant wasaman of gret filid piety. Hetresated
hismother very well. Thisisconfirmed by theevidenceof Madam A. Not only
did he support his mother financidly (see below), he took good care of his
mother personaly. He would take his mother to see the doctor. Hetaught his
mother how to swim. He helped his mother out in organizing her household
expenses. They aso shared many activities together. As dluded to above,
during weekdays the Appdlant and his wife would go to the Property C to
have dinner and they would watch tdevison with Madam A after dinner before
going back to the Property G to deep. During weekends they would often go
out to have tea and meds. They would play badminton together and would
aso go on halidays together. He obvioudy spent alot of time with his mother



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

to ensure her well-being. In evidence, the Appe lant very modestly described
his close rdationship with hismother as one of mutua care. We have no doubt,
however, that the Appe lant was apious son and treeted hisfilia duty serioudy;

(k)  The Appdlant maintained ajoint account with his mother. That account was
aso his sdary account in that the Appelant’ s sdary is paid into that account
monthly. He had an arrangement with his mother whereby his mother would
withdraw from the joint account a monthly sum of $8,000 for payment of the
food expensesand her own persond expenses. Any surpluswould be kept by
hismother asher pocket money. Apart from this, the Appellant would a so pay
for the utility charges, the rates and other expenses of Property C;

()  Madam A wasgiven the keys and wasissued aresdent permit to the Property
G. Accordingly she could, if she wished, have access to the Property G
anytime. However she never dept in the Property G.  This was despite the
invitation by the Appellant that she could spend the night at the Property G any
time sheliked. Obvioudy Madam A preferred to deep in her own property,
namely the Property C. Sherarely went to the Property G during weekdays.
During weekends, she might go to the Property G to watch videos with the
Appelant. There was no need to, and Madam A did not, do the household
choresfor Property G. Although the Appellant had suggested that his mother
could goto the Property G to take her bath after svimming, hismother never in
fact did so, apparently because Madam A did not like the swvimming pool at
[thefacilitiesof Property G], which shefound to betoo small. 1t would appear
from the Appdlant’ s evidence that dthough Madam A had the keys to the
Property G, she did not actudly spend much time in that property and we so
find;

(m)  Ontheother hand, it would appear to usthat the Appellant did spend quitealot
of time with his mother at the Property C, particularly during weekdays. He
would go there to have dinner after work and would only go back to the
Property G to deep sometime after 11 pm. However, the Appellant and his
wife never dept a the Property G. The persona belongings were kept in the
Property G which he described in evidence as his home, dthough he had a
towe for hisusein the Property C.

Appélant’ sexplanation of histax return

9. The Appdlant was asked why, if he was claming that he was entitled to ADPA, he
had stated in histax return that Madam A was not residing with him continuoudy during the relevant
year of assessment without paying full cost. His explanation was that he had so stated because he
was aware (being a professond accountant himself) of the Revenue s usud interpretation of the
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term ‘resided with' as requiring the taxpayer to have the same place of residence as that of the
parent. Although he did not agree with that interpretation, he had submitted his tax return and
answvered the rdlevant question therein following what he understood to be the Revenue s usud

interpretation. However, as he genuingly consdered himsdf to be digible to ADPA, he had
Sseparatdy written to the Commissioner to ask if the Commissioner would be prepared to broaden
the scope of hisusud interpretation so asto cover his particular Stuation.  Initsdlf, the explanation
may not gppear to be convincing, but in the particularly circumstances of this case, we are
persuaded that thiswas atrue explanation. We are so persuaded not only because we are satisfied
that the Appd lant isan honest witness. We consder the explanation to be true a so because of the
existence of acontemporaneous document which, in our view, sufficiently explained the Appelant’ s
otherwise inexplicable conduct in this regard.

10. On 14 June 2006, bardly 10 days after the Appellant filed histax return, the Appd lant
wrote to the Commissioner and stated that he would like to claim ADPA. He stated that it was his
understanding thet in order to be digible for ADPA, his mother would have to resde with him

throughout the year of assessment. Hethen set out certain circumstances (including the fact that he
continued to maintain close contact with hismother after marriage, that he kept ajoint bank account
with his mother, and the fact that he paid for al expenses of the Property C) and inquired with the
Commissioner whether in these circumstances, hismother could be considered asresiding with him.

11. As pointed out above, the letter of 14 June 2006 was written by the Appellant bardly
10 days after he submitted his tax return, and in thet letter he indicated clearly that he intended to
clam ADPA and that he understood thet in order to be digible hismother would haveto resdewith
him continuoudy throughout the year of assessment. He asked the Commissioner to confirm if his
particular Stuation would satisfy therequirement of ‘resding withi. Thisletter is consstent with the
explanation given by the Appellant in hisora evidence. Inthese circumstances, we are prepared to
accept the Appdlant’ s explanation  In the light of the letter of 14 June 2006 and the proximate
timing between that letter and thetax return, we would not hold the Appellant as having admitted by
histax return that his mother was not residing with him during the relevant year of assessment.

Grounds of appeal

12. As we understand the Appdlant’ s statement d grounds of apped, his grounds of
gpped are asfollows:

(@ theCommissone’ sinterpretation of theterm ‘residingwith as provided under
section 30(3)(b) of the IRO was too literd, and that he should have given a
purposive interpretation to the term in accordance with ®ction 19 of the
Interpretation and Genera Clauses Ordinance (chapter 1);

(b) itisunreasonable to equate ‘resdes with' with ‘ same place of resdence’;
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athough having the same resdentid address is prima facie evidence that the
parent and taxpayer are living together, the interactions between the parent and
the taxpayer are more crucid in determining whether they are living together;

the Commissione’ sinterpretation may lead to many ‘ unreasonable Stuaions’
which areincong stent with the purpose which ADPA isintended to achieve or
to encourage;

both the Property C and the Property G should be consdered as the
Appdlant’ shome, only that different members of the family occupied different
bedroomsin different flats. Hisliving with his mother extends beyond the flats.
In the Appdlant’ s words, his living with his mother *happens in her flat, [the
Appdlant’ 5 flat, and dso outsde dl thesg';

the ‘Home loan interest’ cases relied upon by the Commissoner are not
applicable as the gatutory provisons regarding ADPA and deductions for
home loan interests serve different purposes,

ingtead of looking at the ‘Home loan interest’ cases, it is more agppropriate to
look a the new statutory relief relaing to deduction of Elderly Residentid Care
Expenses.

13. In his submissons made a the hearing of the apped, the Appelant inganced the
following Stuationswhich he daimed would ariseif theterm ‘reside with' isto be construed literaly
asmeaning ‘ having the same place of resdence’. We quote from his submissons

a

Someone who liveswith his parent in his parent’ sowned flat and only paysthe
minimum maintenance money, no matter he cares about his parent or not, can
have the ADPA.

However, someone who aways supports and cares for his parent cannot have
the relief provided by ADPA, only because he lives in a different flat from his

parent.

Moreover, the ADPA discourage taxpayer to improve his and his parent’ s
living conditions ...’

14. The Appellant contends that the legidative purpose behind the grant of ADPA isto
encourage taxpayers to take care of ther parents. This being the object of the legidation, the
expression ‘resdes with' in section 30(3)(b) should be construed to ensure the attainment of such
object. According to the Appdlant, the expression ‘resdes with' should be construed as ‘living
together’, and ataxpayer may live together with his parent even though they do not have the same
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place of resdence. Although the Appellant acceptsthat having the same place of resdenceisprima
facie evidence of living together, he submits that a taxpayer may nonetheless live together with his
parent without deeping inthe sameflat. He contendsthat whether ataxpayer livestogether with his
parent is a question of fact and degree. The question is to be answered by looking at the overall
relaionship between the taxpayer and his parent. If, upon the examination of such overdl
relationship, it is found that the taxpayer and his parent in fact share alot of their living activities
together, they should be treated asliving together. And if they live together, they are resding with
each other. The Appdlant emphasizes that section 30(3)(b) does not in terms provide that the
parent hasto residein the same place as that of the taxpayer, and if the legidature had intended to
make this a requirement for ADPA, it could have easily so provided.

15. Applying such reasoning to the present case, the Appellant submits thet, if one looks
a theoveral reationship between himsdf and Madam A, it is abundantly clear thet they share alot
of their living activities together and must therefore be trested as living together.  This was the
position throughout the year 2005/06, and accordingly Madam A had resded with him
continuoudy throughout thet year of assessment. On this basis, the Appellant contends that he is
eigible to the grant of ADPA for the relevant year of assessment.

General principles applicableto theinterpretation of tax statutes
16. In Owen Thomas Mangin v Inland Revenue Commissioner [1971] AC 739, Lord

Donovan, giving the mgority judgment of the Privy Council, recdled some of the rules of
interpretation applicable to the congtruction of tax statutes as follows (at page 746):

‘ First, the words are to be given their ordinary meaning. They are not to be
given some other meaning simply because their object isto frustrate legitimate
tax avoidance devices. As Turner J saysin his (albeit dissenting) judgment in
Marx v Inland Revenue Commissioner [1970] NZLR 192.208, moral percepts
are not applicable to the interpretation of revenue statutes.

Secondly, “ ...one has to look merely at what is clearly said. Thereisno room
for any intendment. Thereisno equity about atax. Thereisno presumption as
to tax. Nothing isto be read in, nothing is to be implied. One can only look
fairly at the language used” : per Rawlatt Jin Cape Brandy Syndicate v Inland
Revenue Commissioners[1921] 1 KB 64, 71, approved by Viscount SmonsLC
in Canadian Eagle Oil Co Ltd v The King [ 1946] AC 119,140.

Thirdly, the object of the construction of a statute being to ascertain the will of
the legidlature it may be presumed that neither injustice nor absurdity was
intended. If therefore a literal interpretation would produce such a result, and
the language admits of an interpretation which would avoid it, then such an
inter pretation may be adopted.
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Fourthly, the history of an enactment and the reasons which led to its being
passed may be used as an aid to its construction.’

17. In Hong Kong, however, these principles must be st againgt the Statutory
requirement provided by section 19 of the Interpretation and General Clauses Ordinance ('1GCO’),
which requires.

“ An Ordinance shall be deemed to be remedial and shall receive such fair, large
and liberal construction and interpretation aswill best ensure the attainment of
the object of the Ordinance according to its true intent, meaning and spirit.’

18. It is sometimes said that, despite the language of section 19 of IGCO, not all statutes
are capable of being deemed remedia, and that revenue statutes are in this category (see, for
example, Burrows, Statute Law in New Zedland, 2™ ed, 1999, at page 140, Note 3). In New
Zedland, where section 5(j) of the Acts Interpretation Act 1924 were in terms dmost the same as
section19 of IGCO, Turner P was reported to have made the following observationsin the case of
Commissioner of Inland Revenue v Internationa Importing Limited [1972] NZLR 1095:

‘ The approach enjoined upon Courts of construction by s.5(j) of the Acts
Interpretation Act 1924 is normally of little material assistance in the
construction of revenue statutes. The “object of the Act” which the section
designates as a key to questions of statutory construction is often only too
clearly simply the collection of funds to swell the general revenues of the Sate;
and Courts of construction have consistently declined to read implications into
such statutes to catch a taxpayer, who in his business dealings has relied upon
the text of the statute, by some extension of the wor ding accepting the notion of
moral duty to pay a “proper” amount of tax. The taxing provision isread as
prescribing the tax for which its text plainly provides, no more and no less.’

19. Turner P sobservations are gppropriate where the object of the relevant provisonsis
amply fiscal (as many provisons in tax satutes are), and section 19 of 1GCO would be of little
ass gancein the congtruction of such provisons, asthe fisca object of such provisonsare normdly
attained by adopting thetraditiona approach of ‘literd’ interpretation of the language of the Statute,
as adumbrated by the principles ‘recdled’ by Lord Donovan in the Mangin case cited above.

However, modern day revenue statutes often contain provisons whose primary purpose is not
fiscd (as Turner P himsdf recognised in the case of Internationd Importing Limited , where he
observed that ‘in modern times a practice has developed of inserting in revenue statutes provisons
whose primary purpose is not fisca but economic’). In those cases, the approach mandated by

section 19 of IGCO would be of great assistance, and must be followed. Where an object (other
than a purely fiscal one) can be discerned of the relevant tax provision, the provison is deemed to
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be remedid and a fair, large and liberd congtruction should be adopted in order to ensure the
attainment of the object in accordance with the true intent, meaning and spirit of the Satute.

20. In the present case, we are concerned with an allowance provided in atax statute, as
opposed to a mere fisca provisgon designed to collect tax for the benefit of the generd revenue.
Clearly thereisapurpose or object behind the granting of such astatutory alowance. The question
ISto ascertain the object behind the granting of ADPA, and the relevant statutory provisons should
be construed following the gpproach mandated by section 19 of 1GCO.

21. Wewould add this. In gpplying section 19 of IGCO, the Board isrequired not merdly
to givetherelevant satutory provison afair, largeand liberd construction but  one which combines
al dementsin such away aswill best ensure the object of the statute as awhole and the provision
under consderation in particular according to its true intent, meaning and Spirit’: see judgment of
Wilson Jin Union Motors Ltd and another v Motor Spirits Licensing Authority and another [1964]
NZLR 146 a 150, where the learned judge consdered the effect of section 5(j) of the Acts
Interpretation Act 1924 which, as pointed out above, wasin terms smilar to section 19 of 1GCO.

22. Following the approach of section 19 of IGCO and adopting afair, large and liberd
congtruction is not the same as giving the Satute an ‘ equitable construction’, nor does it mean that
the rules of equity should be applied to the task of statutory congtruction. Asis often said, thereis
no equity about atax. Theword * far’ in sction 19 of IGCO refers to the construction of the
relevant provison itsdf and not to the result of that congtruction:  see the Union Motors Ltd Case,
Supra, at page 150.

23. In this connection, wewould draw attention to what Deputy High Court Judge Tosaid
inthecaseof Wong Tal Wal, David and another v Commissioner of Inland Revenue 6 HKTC 460
at pages 472-473, asfollows:

‘ Tax is essentially a liability created by statute. By nature, any tax statute is
inequitable in the wide sense of the word. It takes away that a person has
earned by his sweat and labour and puts it in general revenue for purposes,
many of which have no interest or concern to the taxpayer, such as making
welfare payments to the unemployed, providing subsidised housing to a section
of the general public and funding litigation for those who cannot afford it.
There could be an endless list of such purposes which are of no interest to the
taxpayer. Yet he hasto provide funds for those purposes with the tax he pays.
Thus there is no equity about a tax, as by nature it is “inequitable” in that it
takes away what one has earned by his sweat and labour. It is therefore a
contradiction in terms to say that a taxing statute should be construed
“ equitably” . Since a taxing statute purportsto deprive a person of what he has,
it should be construed restrictively so that a person would only be taxed if heis
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caught within the letter of the law. Apart fromthat, thereisno roomfor giving
any taxing statute an* equitable construction” as suggested by the Appellants.’

24, The judgment of Deputy Judge To was taken on apped, but the Court of Apped
dismissed the gpped. In particular, Rogers VP held that the Deputy Judge had carefully set out his
reasons which were correct. Cheung JA, citing Hanbury & Martin, Modern Equity, 16" ed, page
3, observed that ‘ Equity is not synonymous with justice in the broad sense’

25. With these generd congderations in mind, we now turn to the congruction of the
datutory provisions governing ADPA.

Construction of thereevant statutory provisons

26. In congtruing the relevant Satutory provisons governing ADPA, thefirgt point to note
isthat the ADPA provided in section 30(3)(b) is an dlowance additional to aprincipad adlowance
(‘DPA’) provided for in section 30(1). DPA under section 30(1) is granted to a taxpayer if he or
his spouse (not living gpart) maintained a parent (or his Spouse’ s parent) in the relevant year of
assessment, and the parent concerned was ordinarily resident in Hong Kong and was aged 60 or
more (or if less than 60 was digible to dam an dlowance under the Government’ s Disability
Allowance Scheme) at any timein that year.

27. It isimportant to note that subsection (4) defines the circumstances whereby a parent
to be treated as being maintained by the taxpayer or his spouse. The subsection provides that for
the purposes of section 30, a parent shall only be treated as being so maintained if ether (i) the
parent resides, otherwise than for full vauable consderation, with that person (thet is the taxpayer)
and his spouse for acontinuous period of not lessthan 6 monthsin the year of assessment; or (i) the
person or his spouse contributes not less than the prescribed amount in money towards the
maintenance of that parent in the year of assessment. For the year 2005/06, the prescribed amount
was HK$12,000. This subsection warrants careful consideration, to which we will return in the
later part of this decison.

28. In the present case, as pointed out above it is not disputed by the Commissioner that
Madam A was more than 60 years old in the year of assessment 2005/06. We are dso satisfied
that Madam A was ordinarily resdent in Hong Kong. In histax return, the Appellant Sated that he
or his spouse contributed not less than HK$12,000 in money during the year towards the
dependant’ s maintenance. Thisis not disputed by the Commissoner. Hence there is no dispute
that the Appdlant isdigible for DPA.

29. At this point, we would observe that it is clear that the object of DPA isto encourage
taxpayers to ‘mantan’ ther parents in ether one of two ways. either by contributing money in
amount not less than the prescribed amount (in 2005/06, not less than HK$12,000) towards the
maintenance of the parent, or by residing continuoudy with the parent for not less than sx months
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without requiring the parent to pay ‘full valuable consderation’ for such resdence. If the taxpayer
did one of these thingsin the year of assessment, he would be entitled to DPA. If he did not, he
would not be able to satisfy the requirement under subsection (1). Subsection (4) makes it clear
that the statute does not recognise any other way of maintaining a parent for the purpose of claiming
DPA.

30. Turning to subsection 3(b), ADPA isgranted if the parent resided, otherwise than for
full valuable congderation, continuously throughout the year of assessment. with the taxpayer
who is entitled to claim DPA.

3L It isthus clear that ADPA is granted to encourage a particular form of maintenance
recognised by subsection (4), namely to maintain a parent by resding with him without requiring the
parent to give full vauable consderaion for such resdence. Merdly contributing more money
towards the maintenance of the parent (say by paying the parent more than HK$12,000 in the year
2005/06) will not entitle the taxpayer to thisadditiona alowance. What isrequired of the taxpayer,
for him to be digible for this additiond alowance, isfor him to maintain his parent by continuoudy
resding with him (or her) during the whole year of assessment without requiring the parent to give
full consderation.

32. One can thus discern the difference between DPA and ADPA in terms of the form of
mai ntenance required to satisfy the statutory requirements. A taxpayer who did not resde with his
parent (or his spouse s) but had Smply paid the parent money towards maintaining him (assuming
that the money is more than the prescribed amount) would only be entitled to clam DPA, but not
ADPA. To be digible for ADPA, the taxpayer must have resided with the parent concerned
throughout the whole year of assessment without the parent giving full valuable consderation. The
legidature has clearly thought it fit to confer an additional tax incentive to those taxpayers who
maintain their aged parentsin this particular way.

33. As ADPA is only granted to those taxpayers who maintain their aged parentsin the
particular way mentioned above, it is necessary to examine carefully the expresson used in the
datute, namely, ‘if that parent resided, otherwise than for full vauable congderation, with [the
taxpayer]’. Under what circumstances is the parent concerned to be treated as residing with the
taxpayer otherwise than for full valuable consderaion?

34. As noted above, the Appdlant submitted that ‘resde with amply means living
together, and whether a parent lives together with the taxpayer is a matter of fact and degree. He
contends that a holistic gpproach should be taken, and a parent may live together with a taxpayer
even if they do not deep in the same place or have the same resdentid address. The holistic
gpproach entails an examination of the overdl relationship between the parent and the taxpayer, for
example, how much do they sharethelr dally living activities, how much do they carefor each other,
to what extent do they support each other in their lives, and the closeness or otherwise of their
relationship. If, upon examination of the overdl relationship, it is found that there are substantia
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interactions between the lives of the parent and the taxpayer, then it may be sad that they live
together, and hence reside with each other. On thisapproach, whether aparent isto be considered
as resding with the taxpayer would largely depend on the intimacy of ther relaionship. If this
approach is to be adopted, in agpplying the Stautory provisons governing ADPA, the
Commissioner would aways have to examine the overdl rationship between the parent and the
taxpayer in every case, and form aview asto the closeness or intimacy of the relationship, before he
could conclude whether the parent was indeed residing with the taxpayer in any particular year of
asessment. We note, however, that in his submissions, the Appellant has not addressed us on the
impact of the words ‘ otherwise than for full vauable congderation on the construction of section
30(3)(b) of IRO.

35. Ontheother hand, Mr Chan for the Commissioner submitsthat theword' reside’ isan
ordinary word. He cited a number of cases and other decisons of this Board where the words
‘resde’, ‘resdence, or ‘place of resdence were construed in connection with other statutory
provisons, including provisonsinthe IRO. It ishowever necessary to caution oursalvesthat these
decisonsweremadein the context of other legidations, and of coursethe sameword or words may
bear different meaningsin different legidative schemes, and words must be construed in their proper
context. Asrightly pointed out by the Appellant, in the present case, we are not merely concerned
with congtruing the word ‘reside’ in isolation. Nether are the words ‘residence’, or ‘place of
resdence’, used in the subsection. Hence the decisons cited by Mr Chan must be looked a with
that caution in mind.

36. Itisaccordingly not necessary for usto cite extensvely the cases or decisonsreferred
to us by Mr Chan. We would only refer to three cases cited by Mr Chan where the Court or the
Board referred to the dictionary meaning of theword ‘reside’, but emphasised that such dictionary
meaning must be taken in context, for words must be construed according to the object and intent
of the particular legidation where the words are found. In Levene v The Commissioners of Inland
Revenue [1928] 13 TC 486, Viscount Cave, LC said at page 505:

‘...theword “reside’ isa familiar English word and is defined in the Oxford
English Dictionary asmeaning*“ to dwell permanently or for a considerabletime,
to have one’ s settled or usual abode, to livein or at a particular place”. No
doubt this definition must for present purposes be taken subject to any
modification which may result from the terms of the Income Tax Act and
Schedules; but, subject to that observation, it may be accepted as an accurate
indication of the meaning of the word “ reside” .’

37. We note ha Levene is a case where the Court is concerned with the question
whether the taxpayer concerned was ‘ordinarily resdent in the United Kingdom' and entitled to
exemption under section 46 of the Income Tax Act 1918. That questionisof courseavery different
question from the one that we are concerned with now. Whether aperson isresdent or ordinarily
resident in acountryisawholly different question from the one asking whether apersonresideswith
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another personin any period of time. We can derive little assstance from Levene other than noting
the dictionary meaning referred to by Viscount Cave,

38.

In B/R 12/76, IRBRD, vol 1, 218, this Board cited the judgment of Gibson Jin Rv

Fermanagh Justices [1897] 2 LR 563 asfollows:

39.

40.

‘ The words “residence” and “place of abode” are flexible, and must be
construed according to the object and intent of the particular legislation where
they may be found. Primarily, they mean the dwelling and homewhereamanis
supposed to live and sleep; they may also include a man’ s business abode, the
place where he is to be found daily.’

In D46/87, IRBRD, val 2, 447, the Board said at pages 450 and 451.

Earl Jowitt [in Sroud’ s Judicial Dictionary] describes residence, inter alia, as
“ to denote thefact that a person dwellsinagiven place”, “ the idea of home, or
at least of habitation, and need not necessarily be permanent or exclusive. The
word denotes the place where an individual eats, drinks, and sleeps, or where
hisfamily or hisservantseat, drinkand sleep” . Earl Jowitt makes clear that the
meaning of the word residence depends upon the context in which it is used or
appears and also clearly demonstrates the distinction between residence as
describing the situation of a person and residence referring to a place or

building.

Reference to Sroud makes it clear that when Earl Jowitt refersto residence as
the place where an individual eats, drinks and sleeps, etc., in fact the definition
In question is relating to the verb “reside” and not the noun “residence’ .
Perhaps the most meaningful statement is in Stroud where it states that
residence has a variety of meanings according to the statute in which it is used
and that it is an ambiguous word which may receive a different meaning
according tothe positioninwhichitisfound. Theword residenceisflexibleand
must be construed according to the object and intent of the particular
legidlation whereit may be found. Stroud goeson to say that primarily theword
residence meansthe dwelling and homewhere a man is supposed usually to live
and deep...

Quite apart from the fact that the two Board decisons mentioned above are

concerned with different provisonsin the IRO, they are concerned with congtruing the meaning of
‘resdence and ' place of residence . Herethefocusis more on whether the parent resded with the
taxpayer than on the place where they reside.
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41. Of more assstance isthe case of Bate v Chief Adjudication Officer [1996] 1 WLR
814, where the House of Lords was concerned with congiruing the words ‘resides with' in
regulation 3(1) of the Income Support (Generd) Regulations 1987. At page 823, Lord Slynn said:

‘| do not see any indication in the regulation that “ resides with” is to be given
any meaning other than itsordinary meaning. It seemsto me to mean no more
than that the claimant and the other person live in the same residence or
dwelling.’

42. Although Bate is of more assistance in that there the House of Lords was aso
concerned with congtruing the words' resdeswith', it must not be forgotten that the Bate case was
concerned with a different legidative scheme. Moreover, the context in which the words ‘resides
with gppeared in the English legidation was wholly different from the case here, and the words
‘otherwise than for full vauable consderation’ were not found in the English legidation. The
assstance that can be derived from that decison is necessaily limited by the different Satutory
contexts.

43. So, inthe end, we do not find the cases cited by Mr Chan to be of great assstancein
the exercise of congtruction in the present case.

44, Obvioudy the Board must construe the words of the statute as a whole and not in
isolation. We sat out below the consderations that we have taken into account in congtruing the
relevant statutory provisons and our views thereon:

(@ thewords ‘resded ... with are expresdy qudified by the words ‘ otherwise
than for full vauable consderation’. Hence the intention of the legidature must
be that, by resding with the taxpayer, the parent would obtain a benefit, and
that benefit is cgpable of being pad for by the parent giving full vauable
condderation. If it isnot intended that some benefit would be obtained by the
parent residing with the taxpayer, therewould be no question of consideration.
Moreover, the benefit concerned must be some tangible benefit capable of
being vaued, or dse it would be impossble to tell whether full vauable
condderation hasbeen given or not.  Intangible benefits such asloveand care,
or the spiritud satisfaction of togetherness etc are not benefits that can be
vaued and it cannot betheintention of thelegidatureto providefor full vauable
congderation to be given for such benefits. Hence it must be intended by the
legidature, in S0 providing, that the benefit that will be obtained by the parent
residing with thetaxpayer isakind of benefit that is capable of being paid for by
full valuable congderation;

(b) thisbeing the casg, it isdifficult to see how the holistic gpproach urged upon us
by the Appdlant could work in deciding whether the parent resided with the
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taxpayer. The haoligtic approach would require one to examine the overdl
relationship between the taxpayer and his (or his spouse’ s) parent and form a
view asto how closethey are, how much they care for each other, and to what
extent their livesinteract with each other. Whether they ‘live together’ (to use
the words of the Appdlant) would depend ultimately on the view taken of the
intimacy or closeness of the relationship between the taxpayer and the parent.
Such an gpproach is clearly incongstent with the ‘benefit-congderation
andysis referred to above, for the closeness or otherwise of the rlationship
between persons can not possibly be valued as a benefit for which full valuable
consderation could be given. How possibly could the Commissioner, charged
with the task of determining whether a parent had resided with the taxpayer in
aparticular year of assessment, say whether the parent had given full vduable
condderation for having aclose relationship with the taxpayer? If, asdescribed
by the Appdlant in the present case, therdationshipisone of mutual care and
support between the Appdlant and Madam A, how can one say whether
Madam A had given full vauable consderation for the benefit derived from her
relationship with the Appdlant? Isoneto do so by asking whether thelove and
care extended by Madam A to the Appdlant is such that it outweighs the love
and care extended to her by her son? The answer must be no. For thisreason,
we cannot accept the approach recommended to us by the Appelant in the
congtruction of the words ‘resided...with';

moreover, we do not believe that the legidature intends to make the scheme
granting DPA or ADPA acomplicated processto apply. To adopt the holistic
gpproach would mean that in each case of aclam for ADPA, or aclam for
DPA based on section 30(4)(a)(i) (which uses the same statutory formula as
that in section 30(3)(b), except that the requiste period is a minimum of 9x
months rather that whole year), the overdl relaionship of the taxpayer and the
parent would have to be examined. The dynamic forces of human relationship
aresuchthat itisoften difficult to give an answer to the question, ‘ how close are
they?’; but under the holistic gpproach that isa highly rdevant question that has
to be answered before one can form a view as to whether the parent ‘lives
together’ with the taxpayer. We cannot imagine that the legidature could have
intended that such a complicated process would have be gone through every
time a decison is made whether ataxpayer isdigible to clam ADPA,;

it was argued by the Appdlant in this apped that the object of section 30 was
to encouragetaxpayersto take care of their parents. We believethat that isan
over-amplification. As pointed out above, subsection (4) makes it quite clear
that only two ways of maintaining a parent are recognised for the purpose of
section 30. The law does not recognise other ways of taking care of the
parents for the purpose of DPA or ADPA. A taxpayer who spent much time
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and effort in persondly looking after the parent, but who does not satisfy one of
thetwo conditions provided for in subsection (4), would not be digibleto daim
DPA. Conversdy, ataxpayer who contributed not less than the prescribed
amount in money towards the maintenance of the parent, but otherwisetook no
persond care of them, would be entitled to clam DPA. It is not for usto
comment onthejudice of this, asitisamatter olely for thelegidature. Butitis
clear to us that the legidative scheme is Structured in the Satute to achieve a
baance between smplicity of gpplication and the encouragement of
maintenance of aged parents. Section 30 is not Smply a section designed to
fodter filia piety a any cost. A tax dlowance that is complicated to gpply, or
requires costly investigation before digibility can be established, may not be of
much use to deserving taxpayers,

For the above reasons, we reject the holistic approach.  We are of the view
that the legidature intended to provide for alegidative scheme for the grant of
DPA and ADPA that is smple and easy to apply and does not depend on the
detailed examination of the vicisstudes of human rdationships.  In giving the
relevant satutory provisonsafair, large and libera congtruction, which we do,
we would construe the provisons as to ensure the atainment of the object
mentioned above, namely, that it isthe object of the scheme to strike abaance
between the amplicity of gpplication and the encouragement of taxpayers to
maintain their aged parents.

Returning to the condruction of section 30(3)(b) and the
‘benefit-consderation’ andyss, it isour view that the benefit contemplated by
the legidature (as the benefit that would be obtained by the parent resding with
the taxpayer) is the benefit that the parent obtain in being able to share the
taxpayer’ sresdence, that isto usethe taxpayer’ sresdenceaso as his (or her)
own resdence. Thisisatangible benefit that can be easly valued and capable
of being paid for by the giving of full valuable consderation. Normdly thevaue
of the benefit is represented by the market rentd value of the premises, with an
appropriate discount to dlow for the fact that the parent would have to share
the same with the taxpayer and his family. If the parent has fully pad for this
benefit (by giving full vauable consderation for the same), the taxpayer is not
eligible to dlam ADPA. Otherwise, the taxpayer is digible to clam ADPA

provided that the other requirements provided in the subsection are stisfied.

Hence the words ‘resided ... with is to be construed as meaning that the
parent shared the same residence or dwelling with the taxpayer. Although the
word ‘resdence is not used in the statute, on proper condruction of the
legidation, we are of the view that thewords‘resided ...with' refers to the fact
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that the parent and the taxpayer lived in the same dweling; or in other words,
shared a common place of residence.

Further, it follows from the * benefit-consideration’ analysis referred to above
that the common residence or dwelling shared by the parent and the taxpayer
must be one for which the parent would have no prior right to resde or livein.
If, for example, the resdence or dwdling is a property which is owned by the
parent s0 that the parent has the legd right to live or resde therein anyway,
there can be no question of the parent having to pay any condderation in
exercisng his right to use the property as his resdence. If the parent then
agress to dlow the taxpayer to share the resdence with him, there is no
question of the taxpayer being digible to cdam ADPA on the basis that he
shares a common residence with the parent. The reason issmple: as pointed
out above, section 30(3)(b) contemplates that the parent, by residing with the
taxpayer, has obtained a benefit for which he would otherwise be required to
pay, or to giveconsderation. If the parent livesin hisown property, but agrees
that the taxpayer can live with him, he obtains no benefit for which hewould be
required to give any consderation. Accordingly, subsection (3)(b) does not
apply to enable the taxpayer to clam ADPA;

The same concluson may be arrived a by andysing the matter from adightly
different angle. Section 30, as is made clear by subsections (1) and (4), isa
section that provides for the grant of tax alowances to taxpayers who
maintain their aged parents (in ways recognised or approved by the section).
Subsection 3(b) is to be read together with the other parts of section 30, and
must be congrued in the context and the object of the legidative scheme
provided under sction 30. Construed in that light, subsection 3(b) clearly
cannot be construed as providing for the grant of ADPA to taxpayers who
were not maintaining the parent in any sense. In the scenario mentioned in (h)
above, it can hardly be said that by sharing the residence of the parent at the
parent’ s own property, the taxpayer isin any way maintaining the parent. In
our view, the ADPA provided in section 30(3)(b) is only granted to a taxpayer
who share hisresdence with their parent without requiring the parent to givefull
valuable congderation, not the other way round.

Hence, the* unreasonable situation’ postulated by the Appellant (referred to in
paragraph 13a above) would not arise. A person who lives in his parent’ s
home and only pays the parent ‘minima maintenance money’ is clearly not
digiblefor ADPA. Depending on how much ‘ maintenance money he pays to
the parent, he may or may not be eigible for DPA.
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45, Before we leave the question of congtruction, we would mention one matter for the
sake of completeness. In the course of submissionsin thisapped, both Mr Chan and the Appdlant
have referred to the Budget Debate in the Legidative Council for the year of assessment 1983/84,
and the second reading of the Inland Revenue (Amendment) (No 3) Bill 1983, which firg
introduced ADPA into our statute book. Mr Chan referred in particular to the speech of the
Financia Secretary, while the Appelant relied on some comments made by Mr Wong Lam (a
legidative councillor a the time) during the legidative debate. In our condderation of the
congtruction of the relevant statutory provisions governing ADPA, we do not consider it necessary
to take into account the comments made by ether the Financid Secretary or Mr Wong Lam. As
held by the House of Lords in the famous decison of Pepper v Hart [1992] 3 WLR 1032,
reference to Parliamentary materid as an aid to satutory congtruction is only permissible where,
inter dia, thelegidation concerned was ambiguous or obscure or led to absurdity. We do not think
that the gatutory provisons in the present case fals within that category. Although the word
‘resde’ itsdf may be ambiguousin the sense that it may be capable of bearing different meaningsin
different contexts; in the context of section 30, we do not find any ambiguity, obscurity or absurdity
in the terms of the statute. When the section isread asawhole, it is clear what the language of the
section means. Itisaso clear what object or purpose the statutory language isintended to achieve.
Accordingly we do not see any need a dl to refer to extringc materids, including in particular the
legidative debate, for the purpose of congtruction. However, if, contrary to our view above,
reference to the legidative debate is indeed necessary, we have consdered the legidative debate
referred to us but we do not consider that there is anything therein which would change our view on
the statutory congtruction that we have set out above.

Applying therelevant statutory provisionsto the present case

46. Applying the relevant statutory provisions, as we construe them, to the present case,
the conclusonisclear.

47. We have no doubt that the Appdlant isaman of filid piety. Over the years he took
care of his mother well and even after his marriage, he continued to maintain a very close
relationship with his mother. Indeed that was the reason why he chose the Property G when he
decided to move out of the Property C after marriage. The Property G was chosen because it was
withinwaking digancefrom the Property C. The Appdlant wanted to live close to his mother, so
that he could go to the Property C to have dinner after work, and conveniently return to the
Property G to deep. The Appdlant continued to look after his mother after marriage and adso
financidly supported her by giving her HK$8,000 a month and paying for the utility charges and
other expenses of the Property C.

48. But the fact remains that the Appdllant and Madam A never shared a common place
of resdence or dwdling. They therefore did not reside with each other and the Appelant is not
digiblefor ADPA.
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49, Asfar asthe Property C is concerned, that property was owned by Madam A, and
Madam A would have the undoubted right to resde in that property without paying any
consderation to anyone a al. Thisis not disputed by the Appdlant. For the reasons set out in
paragraph 44(h) and (i) above, there can be no question of the Appellant being igible to clam
ADPA, evenif hewereredding in that property in the rlevant year of assessment. Accordingly, it
is not necessary for usto make any finding on whether the Appelant resided in the Property C, for
he would not be entitled to clam ADPA in any event. Sufficefor usto say that if it were necessary
for us to make afinding on this point, we would hold that on the evidence, the Appellant did not
reside in the Property C even though he might have spent a lot of time with his mother in that
property and had hisdinnersamost every day after work at that property. Thefact remainsthat it
wasthe Property G which was the home of the Appellant and hiswife. They dept at the Property
G and kept their persond belongingsthere. As pointed out above, the Appellant decided to move
out the Property C after hemarried asthet property wastoo smdl to house himsdf and hiswife. In
our view, snce moving into the Property G, the Appelant had been using that property as his
residenceor dwelling and not the Property C. Like many peoplein Hong Kong, he would go back
to Property C to have dinners, which would be prepared by Madam A. But that did not make the
Property C his home, or his resdence. Although deeping on the premises is not conclusive of

residence, the place of resdenceisnormally the place wherethe person lives and degps. We have
referred to the Board' s decison in D46/87 above where reference was made to Stroud’ s Judicial

Dictionary where Earl Jowitt stated that theword ‘resdence’ denoted ‘ the ideaiof home’, and ‘the
placewhereanindividua edts, drinks and deeps, or where hisfamily or his servants eat, drink and
deep.’. Wordsand Phrases (3" edition) stated that * the residence of aperson is by implication thet
person’ s home, where at least he or she has a deegping apartment or shares one, dthough merdy
deegping onthe premisesisnot conclusve of resdence . For thisreason, if it were necessary for us
to make afinding, we would find that during the rdlevant year of assessment, the Appdlant did not
resde in the Property C. It was the Property G that was his home and his residence.

50. Asfar asthe Property G isconcerned, onthe evidence Madam A never resided there
or used the property as her resdence or dwelling. She never dept there and rarely went there at dll
during weekdays. As pointed out above, we find that although Madam A had the keys and the
resident card to enable her to accessthe property, in fact she spent littletime at the Property G. By
no stretch of imagination could it be said that she was using the Property G as her residence, and
clearly she never intended to do s0. Hencethereisno question of her residing with the Appellant in
the Property G in the year of assessment 2005/06.

51. Accordingly the clam for ADPA by the Appdlant mut fail.
Decision

52. For reasons set out above, we would dismiss the apped.



