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and 11B of the Inland Revenue Ordinance (‘IRO’).
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Date of hearing: 16 April 2003.
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A Hong Kong company (‘Hong Kong Co’) employed the appellant during the period 1
December 1995 to 31 October 1996 (‘the 1995 contract’). A related Singaporean company
(* Singapore Co’) then employed the appel lant as* Commercia Manager of [Singapore Co]’ during
the period 1 November 1996 to 31 March 1997 (*the Singapore contract’). Concurrently during
the period 1 November 1996 to 31 March 1997, the appel lant entered into afurther contract with
Hong Kong Cofor the post of * Commercia Manager of [Singapore Co]’ (‘the 1996 contract’) for
which he was pad a further sum (Sum A') which represented sdary and housing alowance.
During the year of assessment 1996/97, the appellant spent atotal of 142 days in Hong Kong.
During part of this year, namdly, the period 1 November 1996 to 31 March 1997, the appdlant
gpent atotal of 21 daysin Hong Kong.

During the course of the hearing before the Board, the appellant agreed that the 1996
contract was located in Hong Kong. It follows that, unless an exemption gpplied under the IRO,
Sum A was ligble to salaries tax under section 8(1) as employment income arising in or derived
from Hong Kong. The gppellant adso agreed that during his21-day presence in Hong Kong during
the period 1 November 1996 to 31 March 1997, he performed services in his capacity as
‘Commercid Manager of [Singapore Co]’. It follows that the so-cdled ‘no services in Hong
Kong' exemption provided by section 8(1A)(b)(ii) did not apply to the appellant, irrespective of
whether the 1996 contract was anew employment with Hong Kong Co or Smply acontinuation of
the 1995 contract.

Theissue before the Board was whether the 1996 contract represents a new employment.
If s, whether the 60-day exemption in section 8(1B) applies.

Hed:
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1 Looking at the 1996 contract and the Singapore contract together, it isclear that the
aopdlant’s remuneration for what was the same position was plit between these
two contracts—the Board isinclined tofavour the gppel lant’ s contention that he and
Hong Kong Co had rescinded the 1995 contract and subdtituted a new
sf-subgging agreement for atotdly different job.

2.  Whilg it is a precondition that services are rendered in Hong Kong under the
relevant employment for section 8(1B) to operate, it does not necessarily follow that
the 60-day test only gppliesto the period of that employment without consdering a
person's physical presence and work in Hong Kong for the period 1 April to 31
March, which forms the bass period for any year of assessment. In the Board's
view, section 8(1B) provides a statutory relief that exempts a person from salaries
tax in circumstances where that person’ s connection with Hong Kong during the tax
year is not Sgnificant and can be disregarded for assessment purposes.  Section
8(1B) doesnot refer to*“ vidts not exceeding atota of 60 daysin the basisperiod for
the year of assessment for each separate employment’. Rather it refers, without
qudification, to ‘vidts not exceeding atota of 60 daysin the basis period for the
year of assessment’ (emphasis added). Since the appellant’ s physica presencein
Hong Kong during his employment with Hong Kong Co throughout the year of
assessment 1996/97 exceeded 60 days, and he rendered servicesduring that year in
Hong Kong in accordance with the terms of the 1996 contract with Hong Kong Co,
the exemption provided by section 8(1B) does not apply. The provision in section
8(1B) does not admit gpportioning the 60-day test in any circumstances.

3. Notwithstanding its conclusion, the Board appreciates that section 8(1B) could
arguably be interpreted as applicable to the remuneration under the 1996 contract
asif the gppdlant were anew employee who commenceswork in Hong Kong in the
middle of atax year and works only up to the end of that tax year. Thetermsof this
provison are not a mode of clarity and, indeed, another Board in D37/01 has
suggested that it is perhapstime for the legislature to review this subsection to
clarify precisely what is the true intention of this subsection’.

Appeal dismissed.
Cases referred to:

CIR v Goepfert (1987) 2 HKTC 210

D29/95, IRBRD, val 10, 247

CIR v So Chak Kwong, Jack (1986) 2 HKTC 174
D143/98, IRBRD, vol 13, 667

D37/01, IRBRD, vol 16, 326
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La Wing Man for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

1 Thisisan gpped againgt an additiond sdariestax assessment raised on the Appellant
for the year of assessment 1996/97.

2. The basc facts, which we o find, are set out in the Commissioner’ s determination
dated 23 December 2002. This shows that a Hong Kong company (‘Hong Kong Co’) employed
the Appellant during the period 1 December 1995 to 31 October 1996 (‘the 1995 contract’). A
related Singaporean compary (' Singapore Co’) then employed the Appdlant as ‘ Commercid
Manager of [Singapore Co]' during the period 1 November 1996 to 31 March 1997 (the
Singapore contract’). Concurrently during the period 1 November 1996 to 31 March 1997, the
Appdlant enteredinto afurther contract with Hong Kong Co for the post of * Commercia Manager
of [Singapore Co]’ (‘the 1996 contract’) for which he was paid afurther sum (‘Sum A’). SUmA
represented salary and housing dlowance of approximately $52,700 per month (plus anud
bonus). The Appdlant’s remuneration from Singapore Co under the Singapore contract
represented sdary of approximately $22,000 per month (plus one month' s wage supplement for
the Lunar New Y ear). During the year of assessment 1996/97 (the basis period for thisyear being
1 April 1996 to 31 March 1997), the Appellant spent atotal of 142 days in Hong Kong. During
part of this year, namely, the period 1 November 1996 to 31 March 1997, the Appdlant spent a
total of 21 daysin Hong Kong.

3. During the course of the hearing before the Board, the Appellant agreed the following
matters:

(@ The 1996 contract was located in Hong Kong (see CIR v Goepfert (1987) 2
HKTC 210). It followsthat, unless an exemption gpplied under the IRO, Sum
A wasliable to sdlaries tax under section 8(1) as employment income arising in
or derived from Hong Kong. It is this amount that forms the subject of this
agpped. The remuneration paid under the Singapore contract was not offered
for assessment in Hong Kong and was not in dispute before us.

(b) During his21-day presencein Hong Kong during the period 1 November 1996
to 31 March 1997, the Appdlant performed services in his capacity as
‘Commercia Manager of [Singapore Co]’. For these services, he was, in part,
remunerated by Hong Kong Co under the 1996 contract. It follows that the
so-cdled ‘no sarvices in Hong Kong' exemption provided by section
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8(1A)(b)(ii) did not gpply to the Appellant — irrespective of whether the 1996
contract was anew employment with Hong Kong Co or smply acontinuation of
the 1995 contract.

4. On the basis of the above, the issues before this Board are:

(@ Does the 1996 contract represent a new employment? If so, we must then
consder whether the 60-day exemption in section 8(1B) applies to the
Appdlant; or

(b) Does the 1996 contract amply form part of a continuous employment? If so,
the Appdllant did not dispute that Sum A is properly liable to sdlaries tax.

Did the 1996 contract amount to a new employment?

5. The main argument during the hearing centred upon thisissue. The Commissioner’s
representative, Ms La Wing-man, argued that although the 1996 contract was a new contract, it
did not amount to a new employment. In thisregard, Ms Lai referred to matters such as: (1) the
terms of the 1996 contract (which the Appellant told us envisaged an ongoing relationship with
Hong Kong Co under which he was under ‘retainer’” by Hong Kong Co to render services on
ongoing congtruction disputes referable to his work under the 1995 contract) evidenced a
continuing employment relaionship; (2) under the 1996 contract Hong Kong Co pad the
Appdlant an annua bonus which included service referable to the 1995 contract; (3) the 1995
contract was not formally terminated by ether party and there was no bresk in the Appdlant’s
sarvice with Hong Kong Co; and (4) in its communications with the assessor Hong Kong Co
referred to the Appdlant’s posting to Singapore as a ‘transfer’ rather than a termination of
employment.

6. Inresponse, the Appellant urged usto look at thetotdity of factsand the substance of
his contractua relationship with Hong Kong Co. Amongst ather things, the Appellant argued that
in October 1996 he negotiated a new contract for a totaly separate and distinguishable post in
Singagpore. The Appellant clamed that there was a complete change in duties and responsbilities
during the periods before and after 1 November 1996, noting that Singapore Co's business
involved dredging and marine congtruction as opposed to the structura stelwork business carried
on by Hong Kong Cointhe Mainland. 1n conclusion, the Appellant contended that both in fact and
substance the 1996 contract abrogated the 1995 contract and amounted to a new employment.

7. In consdering this matter, we note that in D29/95, IRBRD, vol 10, 247 a 252 the
Board of Review cited the following authority germaneto thisissue:

‘ Qubstituted contract. A rescission of the contract will also be implied where
the parties have effected such an alteration of itstermsas to substitute a new
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contract in its place. The question whether a rescission has been effected is
frequently one of considerable difficulty, for it is necessary to distinguish a
rescission of the contract from a variation which merely qualifies the existing
rights and obligations. If arescission is effected the contract is extinguished;
if only avariation, it continuesto exist in an altered form. The decision onthis
point will depend on the intention of the parties to be gathered from an
examination of the terms of the subsequent agreement and from all the
surrounding circumstances. Rescission will be presumed when the parties
enter into a new agreement which isentirely inconsistent with the old, or, if not
entirely inconsistent with it, inconsistent with it to an extent that goes to the
very root of it. The change must be fundamental and “ the question is whether
the common intention of the parties was to ‘abrogate, ‘rescind’, ‘ supersede’
or ‘extinguish’ the old contract by a ‘substitution’ of a ‘completely new’ or
‘sdlf-subsisting’ agreement.”’ [quoting Chitty on Contracts, 27" edition, volume
1, paragraph 22-025]

8. Looking at the 1996 contract and the Singapore contract together — as we mugt,
gnce, goat from the limited ‘retainer’ component, it is clear that the Appdlant’s remuneration for
what was the same position was split between these two contracts — we are inclined to favour the
Appdlant’ s contention that he and Hong Kong Co had rescinded the 1995 contract and substituted
anew sdlf-subsisting agreement for atotaly different job.

9. We note, however, that D29/95 is authority for the proposition that, for the purposes
of consdering section 8(1A) and (1B),

“if what is relevant is employment [the Board of Review indicated that it
accepted this proposition], then it is immaterial whether there is a new
employment contract in substitution of the original employment contract, so
long as the Taxpayer continues to be employed by the same employer. ...

Thus the fact that all the services rendered during [the final seven and a half
months of the year of assessment under a secondment] were rendered outside
Hong Kong does not assist the Taxpayer as the Taxpayer’s employment by
Company A [the paymaster at all relevant times] wasfrom 1 April 1992 to 31
March 1993 ... It is common ground that [the first four and a half months of
the year of assessment during which the Taxpayer worked in Hong Kong for
Company A] exceeded 60 days. By reason of subsection (1B), subsection (1A)
does not assist the Taxpayer.” (at page 251, paragraphs 6.2 and 8)

10. Although we do not dispute the actud decison in D29/95, since it gppears that the
Board was prepared to accept that the taxpayer in that case did not enter into a new employment
(at page 251, paragraph 7), we query whether the passage quoted above can apply in al cases
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where there is a change of employment with the same employer and, under the new employmernt,
no services were rendered in Hong Kong.  For instance, a taxpayer having a Hong Kong
employment may work here during April to June, resign, take a holiday overseasin Jduly, return to
Hong Kongin August to look for further employment, approach the former employer and conclude
anew contract with that employer for adifferent post in September, and under that new contract
spend the rest of the year working oversess. In such acase, we believe that the income from the
new employment would be exempted under section 8(1A)(b)(ii). For this purpose, the taxation
result should not depend upon whether the employer remains the same (as was the casein D29/95
and in the example above) or has changed, or whether there is any break in time between the two
contracts. For present purposes, however, this matter must remain moot since the Appellant did
render servicesin Hong Kong under the 1996 contract and thus section 8(1A)(b)(ii) cannot apply.

11. Inthe event, we have decided that we need not make afina determination on whether
the 1996 contract represents anew employment. The reason isthat, as will be explained below,
the answer makes no difference to the final outcome of this apped since the Appd lant cannot take
advantage of the 60-day test in section 8(1B).

Isthe Appdlant’ sincome under the 1996 contract exempted under section 8(1B)?
12. The generd charging provison for sdariestax, section 8(1), provides.

‘(D Salaries tax shall, subject to the provisions of this Ordinance, be
charged for each year of assessment on every person in respect of his
income arising in or derived from Hong Kong from the following
sources —

(@) any office or employment of profit ...’

13. Deeming provisions under section 8(1A) then provide:

‘(1A) For the purposes of this Part, income arising in or derived from Hong
Kong from any employment —

(@ includes, without in any way limiting the meaning of the
expression and subject to paragraph (b), all income derived from
services rendered in Hong Kong including leave pay attributable
to such services,

(b) excludes income derived from services rendered by aperson
who —

(i)
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(i)  renders outside Hong Kong all the services in connection
with his employment.

14. Findly, section 8(1B) sets out what is commonly referred to as ‘the 60-day test’. It
provides:

“(1B) Indetermining whether or not all services are rendered outside Hong
Kong for the purposes of subsection (1A) no account shall be taken of
services rendered in Hong Kong during visits not exceeding a total of
60 daysin the basis period for the year of assessment.’

15. The issue for our decision is whether section 8(1B) applies the 60-day test to the
period of each employment, regardless of aperson’'s physica presence and work in Hong Kong
during the whole of the year of assessment. Contrary to first impresson, we have found the
interpretation of this provison to present no smdl amount of difficulty.

16. We propose to ded with this matter by responding to the Appelant’s arguments
before us (which he made on the basis that the 1996 contract congtituted a new employment).

17. (@ Argument. Itwould beinconsstent to count the 60-day period by reference to
the full year of assessment. The Appdlant’s remuneration under the 1995
contract (for the period 1 April to 31 October 1996) has aready been subject
to the 60-day test and sdlaries tax was fully paid thereon.

(b) Response. Section 8(1) imposes sdariestax on any income from employment
derived in Hong Kong during a year of assessment. The Appdlant’s
remuneration under the 1995 contract was assessed accordingly. Although
forming the basis of an *Additiond’ sdaries tax assessment, Sum A earned
under the 1996 contract remains part of the Appellant’ s assessable income for
the year of assessment 1996/97. The 60-day test applies equdly here asit did
to the original assessment. The fact that Sum A was subject to an ‘ Additiondl’
asesgment is irrdevant.  The argument — and admittedly this response —
however begsthe question whether the 60-day test gppliesindependently to the
period of each and every employment regardless of a person’'s physcd
presence and work in Hong Kong during the whole of the year of assessment.
This matter is consdered at paragraph 18 below.

18. (@ Argument. The 60-day test should apply to the remuneration under the 1996
contract as if the Appellant were a new employee who commences work in
Hong Kong in the middle of atax year and works only up to the end of that tax
year.
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Response. Asdated earlier inthisdecison, itisour view that the* no servicesin
Hong Kong' exemption provided by section 8(1A)(b)(ii) applies to each
separate employment held by the taxpayer. This conclusion is consstent with
the Structure of the charge to salariestax provided by section 11B, which states
that a person’'s assessable income in any year of assessment is the aggregate
amount of income accruing from al sourcesin thet year.

We note that if ‘income ... from any employment’ in section 8(1A) was
referable to employment income generdly, and not to each specific source of
employment income, then section 8(1A)(b)(ii) could not apply where a loca
taxpayer holding a Hong Kong employment worked in Hong Kong for say ten
days only between 1 April and 10 April, resigned from that employment, and
then worked overseas under a new contract of employment with another
employer without returning to Hong Kong for the duraion of the year of
assessment.  If the second contract of employment were aso a Hong Kong
employment, then dl the taxpayer’ s employment income would be subject to
sdaries tax (and the 60-day test could not assist since the taxpayer rendered
sarvices in Hong Kong during a period when the taxpayer was not a vistor).
We would suggest that such an interpretation and result could not possibly be
correct.

If our andyssisright, it isthen clear that the referencesto ‘services in section
8(1B) must relate to services rendered in Hong Kong during each separate
employment since section 8(1B) only gpplies ‘for the purposes of subsection
(1A)’. However, whilst it is a precondition that services are rendered in Hong
Kong under the relevant employment for section 8(1B) to operate, it does not
necessarily follow that the 60-day test only applies to the period of that
employment without consdering a person's physical presence and work in
Hong Kong for the period 1 April to 31 March, which formsthe basis period for
any year of assessment.

Inour view, section 8(1B) provides agtatutory relief that exemptsaperson from
sdaries tax in circumstances where that person’s connection with Hong Kong
during the tax year is not significant and can be disregarded for assessment
purposes. This purpose would not be satisfied if we accepted the Appelant’s
interpretation and argument in this case.  For ingtance, if during the year of
assessment 1996/97 the A ppellant was physicaly present and worked in Hong
Kong for 60 days under the 1995 contract and for 60 days under the 1996
contract, it mugt follow from the Appellant’ s contention that he would be totally
exempt from sdaries tax (providing he was a ‘vigtor’ throughout the year of
assessment). Although it may stray from redlity, the same result would apply if
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the Appdlant had athird separate employment during the year of assessment in
which he was physically present and worked in Hong Kong for yet another 60
days. We do not accept that this contention should prevail under the scheme of
the legidation quoted above, and these examplesfortify our decisonto regect it.

InCIR v So Chak Kwong, Jack (1986) 2 HKTC 174, Mortimer J stated at
page 188:

‘ The words “ not exceeding a total of 60 days’ qualify the word “ visits’
and not the words “ services rendered”. Were it otherwise [section
8(1B)] would be expressed differently. In order to take the benefit of the
Section therefore a Taxpayer must not render services during visits
which exceed a total of 60 daysin the relevant period.’

It is true that Mortimer J was not addressng the case of any change of
employment, but the quotation does lend some support to the conclusion that
the 60-day test gpplies broadly to the basis period for the year of assessment, as
distinct from being circumscribed by the period during which the serviceswere
rendered. To paraphrase Mortimer J, if that were not the case one would
expect section 8(1B) to be expressed differently. Section 8(1B) does not refer
to ‘vidts not exceeding a tota of 60 days in the bads period for the year of
assessment for each separate employment’. Rather, it refers, without
qudification, to ‘vidts not exceeding atotd of 60 daysin the basis period for
the year of assessment’ (emphass added). Since the Appdlant’s physica
presence in Hong Kong during his employment with Hong Kong Co throughout
the year of assessment 1996/97 exceeded 60 days, and he rendered services
during that year in Hong Kong in accordance with the terms of the 1996
contract with Hong Kong Co, the exemption provided by section 8(1B) does

not apply.

To bolgter this concluson, we would refer to D143/98, IRBRD, vol 13, 667
where, asdid the Appellant, the taxpayer argued that the 60-day test applied to
each and every contract of employment and that physicd presence in Hong

Kong prior to the commencement of therelevant contract wasirrelevant. Inthat
case, the taxpayer’ s employment with Company C commenced on 5 February
1996 and from that date until 31 March 1996 he spent the bulk of histimein the
Mainland. For the period of employment with Company C the taxpayer

obvioudy spent much less than 60 days in Hong Kong. However, prior to
February 1996 heworked in Hong Kong for another company for consderable
periods of time. At page 674 the Board of Review dismissed the argument that
thetaxpayer’ s employment income from Company C was exempt from sdaries
tax under section 8(1B) smply by stating: ‘During the year in question, the
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Taxpayer was in Hong Kong for no less than 274 days. The exemption
clearly does not apply.” [see paragraphs 15(c) and 16(c)]

It is inherent in D143/98 that the 60-day test is not redtricted to physica

presence computed solely by reference to the period of each separate
employment. D143/98 is thus an excelent example of a case where, whilst
under anew employment ataxpayer spent lessthan 60 daysin Hong Kong, the
taxpayer nonetheless could not take advantage of the 60-day test because
during the year of assessment his connection with Hong Kong was significant
and could not be disregarded.

Notwithstanding our concluson, we appreciate that section 8(1B) could
arguably be interpreted in the manner pressed upon us by the Appdlant. The
terms of this provison are not amodd of clarity and, indeed, another Board of
ReviewinD37/01, IRBRD, val 16, 326 has suggested thet ‘it is perhaps time
for the legislature to review this subsection to clarify precisely what isthe
true intention of this subsection’.

Given this resdual concern, we undertook our own research on the legidative
history to assist us in ascertaining the legidative purpose.  Section 8(1B) was
enacted in 1971 as part of the Inland Revenue (Amendment) Ordinance 1971.
We examined the Explanatory Memorandum to the Bill. Thisdid not assst us.
We then examined the Legidative Council debates and found the following

datement by the Financid Secretary, who indicated that the 60-day test

provided for ‘relief of certain categories of employees who in practice render
sarvices dmogt wholly outsde [Hong Kong], excepts for vidts of short
duration’ (Hong Kong Hansard, 2 December 1970, page 239). Intheresumed
debate, the Financia Secretary stated: ‘1 said, when | introduced the bill, that we
intended to maintain the [Stus of employment test] asthe main generd criterion
[for determining ligbility to sdariestax] but to giveagenerd exemption ... where
a person otherwise chargeable renders services in [Hong Kong] for not more
than 60 days in a year of assessment. This applies whether or not there is a
Hong Kong contract of employment’ (Hong Kong Hansard, 6 January 1971,

page 321). Neither of these Statements is determinative of an answer to the
Appdlant’s argument — since they do not ded with the case of a change in

employment — but in our view they are more consstent with section 8(1B) being
intended to gpply to vidts counted over the whole year of assessment than

samply being restricted to the period of the relevant employmen.

Argument. Since the 1996 contract commenced on 1 November 1996, the
60-day rule ought to apply as5/12 [months] © 60 days= 25 days. Onthisbasis



INLAND REVENUE BOARD OF REVIEW DECISIONS

the Appdlant is not liable to tax since he only spent 21 days in Hong Kong
during the period 1 November 1996 to 31 March 1997.

(b) Response. This interpretation is Smply not judtified by the terms of section
8(1B). That provison does not admit apportioning the 60-day test in any
circumgtances. Either the 60-day exemption applies or it does not. We have
concluded, at paragraph 18 above, that it does not.

Conclusion

20. In our view, the 60-day test in section 8(1B) does not apply to the Appelant to
exempt Sum A from sdlariestax since (1) herendered servicesin Hong Kong pursuant to the 1996
contract and (2) at dl relevant times during the year of assessment 1996/97 he was employed by
Hong Kong Co and was physically present in Hong Kong for 142 days. Thisis sufficient for usto
dismiss the gppea and we o order.

21. Wewish to thank both partiesfor their hel pful presentationsbeforeus. The Appellant
in particular addressed us in a very frank and straightforward manner. His presentation of his
apped was such that the redl issuesin dispute between the parties were clarified and he dedlt with
them precisely and concisdly.



