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Profitstax — acquisition and sde of property — adventure in the nature of trade — whether capita
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purchaser — whether tax chargeable on the profits of sale.

Pand: Benjamin Y u SC (chairman), Charles Chiu Chung Y ee and William Tsui Hing Chuen.

Date of hearing: 10 October 2000.
Date of decison: 4 May 2001.

Between 1985 and 1989, the taxpayer purchased three separate properties on Street H.
Prior to the purchase of the last property, an architect was appointed by the taxpayer for the
redevelopment of the properties.

On 1 September 1989, the taxpayer was granted banking facilities in the amount of
$25,000,000, which included $12,000,000 for financing the construction of anew building. The
properties were developed into a 24-storey commercia building.

During the year ended 31 March 1991, the taxpayer sold the mgority of the units of the
building save for asmdl number which heretained. The taxpayer sated thet the gains onthe sde
were capita gainsasthey had origindly been intended for long term investment. In fact, the sde of
the units had been necessitated by having to finance costly crimind proceedings. The assessor
rejected this explanation and raised net assessable profits in the amount of $20,355,809 which he
later increased, on 21 December 1999, to $23,456,763 with tax payable of $3,870,365.

Hdd:

The onus of proof rested on the taxpayer. Evidence to support the taxpayer’ spositionwas
required. Thefindings of the Board were asfollows:

1.  The taxpayer had never caried out a feashility sudy on redevelopment of the
properties.

2. Although the taxpayer may have wanted to keep part of the new building for long
term, the development clearly produced more units than necessary.

3. It was not accepted that the taxpayer needed to sdl the units in order to raise
$70,000,000 for his defencein crimina proceedings.
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4.  The acquistion and subsequent dedlings in the poperties were ‘ equivocd’ as
definedin |lswerav CIR [1965] 1 WLR 663 and Kirkham v Williams [1989] STC
333.

5. TheBoard was not satisfied that thesole purpose of acquisitionor subsequent dealing
of the property wasto keep part of the officesfor hisown use. Thetaxpayer had the
intention to embark upon an adventure in the nature of trade: Smmonsv IRC [1980]
1 WLR 1196 applied.

6.  Accordingly, the taxpayer had falled to discharge his burden.

Appeal dismissed.
Cases referred to:

Smmonsv IRC [1980] 1 WLR 1196

CIR v Paul [1956] 3 SALR 335

Iswerav Commissioner of Inland Revenue [1965] 1 WLR 663
Kirkham v Williams[1989] STC 333

Fung Chi Keung for the Commissoner of Inland Revenue.
Chan Chi Hung Counsd ingructed by Messrs Chan & Wan for the taxpayer.

Decision:

The appeal

1. Thisis an gppea by Company A (‘' the Taxpayer’ ) agang the determination by the
Commissioner of Inland Revenue dated 21 December 1999. In that determination, the
Commissioner increased the profits tax assessment for the year of assessment 1990/91 on the
Taxpayer from $20,355,809 to $23,456,763 with tax payable thereon of $3,870,365.

2. The profits in question were derived from the Taxpayer’ s disposd of various units
(* the Sold Units ) in a building called Building B developed by the Taxpayer. The Taxpayer’ s
case is that the gains on the disposa of the Sold Units were gains arisng from the disposd of a
capitd or investment asset and should not be assessable to profits tax. No issue arises on the
amount of profits.
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Thefacts
3. The following facts are not in dispute and we find them proved:

(1) The Taxpayer was incorporated on 24 August 1982. Since incorporation, its
paid up capital had been $2. On 8 July 1988, its paid-up capita wasincreased
to $1,000.

(2) The Taxpayer was and is a dl times a company controlled by Mr C. The
directors and shareholders are members of hisfamily.

(3) On 22 August 1983, the Taxpayer acquired the properties at Address D
(‘ Property 1) for $3,265,700. On 8 July 1985, the Taxpayer sold this
property for $2,551,020.

(4) TheTaxpayer’ saccountsfor the year ended 31 March 1986 showed aloss of
$836,758 on sde of Property 1. The Taxpayer clamed the loss as a trading
loss. The Taxpayer’ s then tax representative clamed that Property 1 was
purchased for resae.

(5) On divers dates from 1985 to 1989, the Taxpayer acquired the following
properties (* the Properties ):

L ocation Date of assignment Consideration
$
Property 2 on Street H 18-6-1985 2,300,000
Property 3 on Street H 20-8-1987 4,500,000
Property 4 on Street H 1-9-1989 28,000,000

Property 4 was acquired from Mr C who owned that property since 1955.

(6) On 16 April 1988, before the Taxpayer acquired Property 4, the Taxpayer
appointed an architect for the redevelopment of the Properties.

(7)  On 1 September 1989, the Taxpayer executed a debenture in favour of Bank
K, Hong Kong Branch (* the debenture’ ) for the grant of banking facilities of
$25,000,000 for the following purposes:

(@ $8,450,000 for the repayment of loans from shareholders of the
Taxpayer,

(b)  $12,000,000 for financing construction of the new building,



(8)

)

(10)

(11)

(12)

(13)

(14)
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()  $4,550,000 for financing miscellaneous expenses and interest payable by
the Taxpayer under the debenture.

The moneys borrowed were repayable within 24 months from 1 September
1989 and were secured by, inter dia, the Properties and an assgnment of sde
proceeds.

The Taxpayer developed the Properties into a 24-storey commercid building
with two shop units on the G/F and one office unit on each of the 1/F to 24/F
except for the 5/F which housed the pump rooms and the emergency generator
room. The occupation permit of this building, named Building B ( the new
building’ ), wasissued on 17 September 1990.

On 12 April 1990, the Taxpayer formally gppointed Development Company F
assdesagent to sl dl units, other than ashop unit on the G/F, thewhole of 6/F,
7/F, 8/F, 23/F and 24/F (* the Retained Units ).

During the year ended 31 March 1991, the Taxpayer sold dl Sold Units, thet is,
the unitsin the new building other than the Retained Units,

The Taxpayer’ s accounts for the year ended 31 March 1991 showed, among
other items, an extraordinary item of $21,955,261, being gain on disposd of the
Sold Units.

The assessor did not accept that the profit on disposa of the Sold Unitswas a
capita gain. Herased on the Taxpayer the following profits tax assessment for
the year of assessment 1990/91 with net assessable profits of $20,355,809 and
tax payable thereon of $3,358,708.

The Taxpayer through Messrs Kennic L H Lui & Company ( the Former
Representatives ) objected to the assessment on the ground that it was
excessive.

In reply to the assessor’ s enquiries, the Former Representatives aleged the
falowing:

(@  ‘ Our client had intended to redevelop the properties to derive the rental
incomefor long term investment purpose. At thetime of acquistion of the
properties, sufficient funds were available for the redevel opment project.
However, part of the properties was sold when fund is needed to repay
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bank loans and loans from director. Excess cash was generated when
the margin for market variation turn [sic] in the company’ sfavour.’

(b) * Theloan from the bank and directors were [sic] intended to be long
term finance as the company’ s origind intention was to hold the
redeveloped properties for long term rental income. However, dueto a
fear of the ungable paliticad environment in Hong Kong and the possible
downturn in the property market, the company sold the properties and
then repay [sic] the bank and the directors.’

(©) ‘ Thereisno minutes gpproving the holding of the redevel oped properties
for rental income as long term investment.’

(d) *(The assgnment plan fees) were received from the disposa of
investment properties which is capitd in nature, therefore such fees
should not be assessable to Hong Kong profits tax.’

(15) When asked whether any feasibility study was conducted as to the viability of
the project in terms of return on capital and servicing of the loan, the Former
Representatives replied asfollows:

‘ Feashility study

$
Land - purchase price 34,800,000
Congtruction cost contracted 17,494,000
Edtimated interest expenses 1,250,000
Total estimated cost 53,544,000

Total saleable area 2,228.49 square metres = 23,987 square feet
Monthly rental required by the company = $22 /square feet
Average return per year = 23,987 square feet x $22 x 12

= 11.83% per annum

The then market rental in the vicinity was about $25 to $30 per square feet’
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(16) By letter dated 11 June 1999, Messs Lui and Mak (‘the Present
Representatives ) advanced further contentions as follows:

@

(b)

(©

(d)

Hisgtory of the company

The company changed its principa activity from property trading to
property letting since 1 April 1985. All properties acquired theregfter are
held for long term and are treated as capital assets. Thisisborne out by
the fact that the company did not sell any of its properties on hand during
the many boom yearsin the property market.’

The period of holding and the use of Property 4

Before its sdle to the company, Property 4, owned by (Mr C), a
director, ashareholder and the mgjor |oan provider of the company, was
wholly used by hisbusnesssince 1955. ... Asthe company has areedy
invested in Properties 2 and 3 for generating renta income, (Mr C)
consdered to sdl his Property 4 to the company for the purpose of
developing a larger investment unit with a view to move [sic] dl his
businesses to one location for centraisation of management, to make
[sic] room for expansion of his busnesses (including the company) and
get [Sic] a better investment return.  The company was aso willing to
acquire (Property 4) asthe directorswere of the opinion that abigger Ste
should increase the return on investment.’

The loan from Bank E

.. it is the bankers practice to provide finance to property
developers, whether for trading or investment purpose, by way of
building loans.... Thelending period normally coincideswith the estimated
building period of two to three years. Upon completion of the
development, another arrangement will be offered by the bank to
refinance the building loan in case the completed property is held for
investment.’

Therefore, ashort period of lending by bankswith the security of the
assgnment of sae proceedsisnot an indication to determine the intention
of the company’ sinvestment in the property astrading in nature. Itisthe
lending requirement of Bank E.’

Financing the concerned property
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For the reasons given below, it is considered that the company and
its directors had no difficulties in financing the development of the
properties for rentd income.

1) ... Included in the cost of the property under development is the
land cost of $35,737,376 which was wholly financed by (Mr C).
All other development cost was mainly financed by bank loans.

Ii) ... thewhole of theloan facility of $25,000,000 [see Fact (7)] was
in fact gpplied in payment of the construction cost of the property
under development and no portion thereof had ever been used to
repay shareholder/director loans.’

(8 Return oninvestment property

The informal feasibility study [see Fact (16)] was prepared by the
directors and was [sic] wrongly adopted the net area of 23,987 square
feet instead of the gross area of 37,977 square feet in calculating return
on invesment. Based on the revised figures, the investment return was
about 18% to 21% and the company required only six to eight years to
pay off dl the loans (including the loans from bank and director).
Obvioudy, the high profitable return on property letting explained why
the company decided to hold the property as long term investment
beyond doubt.’

A copy of therevised cdculation is at appendix D.

(f)  Circumstances leading to the disposal

... the repayment of loans demanded by adirector leading to one of
the reasons to the disposal of the property was [sic] that (Mr C) was
affected by the litigation case ...

The company therefore had been forced to sall additiond units to
meet his request because under the terms of the building loan, the bank
had to be repaid before any fund could be released to any director by
way of repayment of his advances to the company.’

(9 Loaninterest of $3,313,972 was dl payableto Mr C.

(17) Theassessor maintained the view that the profits derived by the Taxpayer from
disposa of the Sold Units were revenue in nature. Moreover, he was not
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satisfied that the loan interest of $3,313,972 met any one of the conditions set
out in section 16(2) of the Inland Revenue Ordinance (* IRO’ ) and thus should
be disdlowed in ascertaining the cost of the Sold Units.  Accordingly, the
assessor increased the assessment for the year of assessment 1990/91 to
$23,456,763 with tax payable thereon of $3,870,365.

Evidence

4, Mr C gave evidence before the Board. Mr Cisastockbroker by profession. He had
run Company G for some twelve years. In his witness statement, which formed part of his
evidence, he afirmed that he wasthe directing mind of the Taxpayer, and that hisintention and that
of the Taxpayer in acquiring and developing the Properties was to hold the same for sef use, as
headquarters of his group of companies. He explained in his ord testimony that he wanted to
develop the building on Street H asthe* flagship’ of hisbusinesses. He decided to name the new
building‘ BuildingB’ to enhancethe credibility of hisstockbroking business, cdled BusinessB. He
gave an account of property transactions he was involved in, with the view of persuading usthat he
was no speculator, but had aways tried to keep properties he owned. He explained that even
Property 1 was origindly bought by him with the intention of using it as an office for Business B,
because of its close proximity to Company G. He decided, however, to dispose of Property 1
when he became aware that the company would move to Exchange Square. He then nominated
the Taxpayer to take up the assgnment for the purchase of Property 1, and it then disposed of the
sameat aloss.

5. Mr C explained how the Taxpayer came to acquire the Properties. He himsdf
acquired Property 4 since January 1955. He had used the premises for running his business. In
September 1989, he assigned Property 4 to the Taxpayer, for it to be redevel oped together with
Properties 2 and 3. Property 3 was acquired by the Taxpayer on 20 August 1987 and had been
held by the Taxpayer until demolition for redevelopment in July or August 1988. Property 2 was
acquired by the Taxpayer on 18 June 1985 and was dso held by the Taxpayer until demolition for
redevelopment in July or August 1988.

6. In his witness stlatement, Mr C affirmed that:
* Inorder to move dl my business to one location for centralisation of management,
and to make room for expansion of my business (including the Taxpayer), | decided to
redevelop Property 4. However, as the Ste area of Property 4 was too smal, to
deveop it done was not worthwhile. Therefore, the Taxpayer acquired Properties 2
and 3 for the purpose of developing a larger development unit to have a better
redevelopment potentid. If not for my decision to set asde fundsfor the defence of a
prosecution againgt me ... the Taxpayer would have held the Street H property as
investment for rentd income and for saf use by my business and companies’
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7. The latter part of the above-quoted paragraph refersto Mr C’ s successful defence of
acrimind chargeagaing him. Mr C was charged in August 1988 by the Independent Commisson
Againg Corruption. Mr C' sevidenceisthat it was because of his need for funds for the conduct
of his defence that he changed hisintention and decided to dispose of some of the unitsin the new
building. He sad:

*  Becauseof the outstanding prosecution againgt me, | had to get ready ahuge sum of
cash for the litigation. However, the Taxpayer was required by the debenture to pay
the building loan before repayment of director’ sloan. Therefore, | had no choice but
to sl some of the unitsin Street H property so as to raise the fund for the crimina

litigetion.’

8. Mr C further pointed out that the permisson to commence congtruction of the
superstructure was granted on 29 May 1989. It was said that if the Taxpayer had the intention to
sl it would have taken steps to pre-sdll the Street H property as uncompleted units as early as
May 1989. The fact that it did not do so was relied on as evidence supporting the Taxpayer’ s
case.

9. In cross-examination, Mr C admitted that the Taxpayer never carried out any feasibility
sudy on the redevelopment. The figures and caculations presented by the Taxpayer’ s tax
representative to the assessor were al done ex post facto. Mr C explained that he had dl the
figuresin hismind, and reckoned that the Taxpayer should have no difficulty repaying the bank loan
in three to four years. Mr C was asked why the Taxpayer thought it was necessary to sdl dl the
Sold Units, producing some $70,000,000. Hisexplanation wasthat he thought thelega feeswould
amount to some $30,000,000 to $40,000,000, and he also needed to repay Bank E on the
debenture before the Taxpayer could repay the shareholder’ sloan dueto him. Hedso saidthat he
didin fact have other assetswhich he could haveredized a the time, but doing so could haveled to
liquidity or other problems and he did not wish to disturb or upset the ratio of the mix of various
types of assets in his portfolio. He agpparently regarded the Sold Units as * idle assets and
therefore the best candidate to be redlised in histime of need.

Our findings on the Taxpayer’ sintention

10. Having consdered Mr C’ sevidence and dl the matters placed before us, we makethe
fallowing findings

(1)) wefindthat when the Taxpayer acquired Properties 2, 3 and 4, itsintention was
to redevelop the composite Ste into anew building;

(2) wedsoaccept and find that it wasthe Taxpayer’ sintention to keep part of the
new building for long term use as offices for use by the Taxpayer or other rel ated
companies controlled by Mr C;



©)

(4)

©)

(6)
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we are, however, not satisfied that the Taxpayer intended elther a the time of
the acquisition of the Properties or theregfter, to keep dl the units in the new
building for long term investment purpose;

we find that the Taxpayer must have known that the development would
produce office space which would vastly exceed the needs of the Taxpayer or
of its associated company (we shdl cdl this* surplus space’ for convenience);

we are not satisfied that the Taxpayer’ ssde of the Sold Units since April 1990
wasdueto Mr C’ sneed to realise cash for the preparation of hisdefencein the
crimind proceedings,

we find that the Taxpayer had the intention, when acquiring the Properties, to
embark upon an adventure in the nature of trade in the development of the
Properties and subsequent disposal of the surplus space.

11. Before arriving a our conclusions, we consdered the evidence and dl the points made
by Counsdl for the Taxpayer. We summarise our views below:

D

2

©)

(4)

We do not place much weight on the past property transactions of Mr C or of
the Taxpayer. In our view, those transactions were far too different in nature
from the devel opment of the Propertiesto congtitute any reliable evidence of the
Taxpayer’ sintention.

Whilst we accept that Mr C had wanted to develop the Properties into a
building which carried dther his own name or the name of his business as a
‘flagship’ , thisis equdly condgtent with the Taxpayer wishing to keep dl the
units as with an intention to keep only some of the units and sl the remainder.

Nor do we fed able to put much weight on the accounting treatment in the
Taxpayer’ s accounts from the years ended 31 March 1986 to 1990 as
evidence of the Taxpayer’ s intention. How various sums are tregted in the
accounts depend very much on who gave the ingtructions to the accountant,
how accurate and detailed were those indtructions, and whether the instructions
were properly reflected inthe accounts. We have no evidence on these matters.
In thisconnexion, it isto be noted that the Taxpayer had not kept any minutesto
record what its intention was with regard to the devel opment.

We are unable to agree that the absence of marketing or sale efforts prior to
April 1990 supports the Taxpayer’ s case. It iswell known that the property
market suffered a downturn after the June Fourth incident in 19809.
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12. Wha we find dgnificant, however, isthat in April 1990, the Taxpayer ingtructed saes
agent to sl all of the units other than those which were required to be retained for use by the
Taxpayer or its associated companies. We dso find it Sgnificant that there was no attempt by the
Taxpayer to look for aternative or additiond financing. The origina financing by Bank E was for
24 monthsfrom 1 September 1989. There was no suggestion that the Taxpayer had, at any timein
1989 or 1990, sought dternative or additiona financing. If the Taxpayer did not have the intention
of keeping dl the units for long term investment, we would expect a least some evidence that such
aternatives had been considered.

13. Whilgt it isafact that Mr C was prosecuted for an offence and whilst we aso accept
that Mr C did spare no effortsin defending himsdlf, we are, a the end of the day, left unsatisfied that
this had triggered adecision to realise some $70,000,000 worth of assets. The objective evidence,
inthe form of the final cash statement produced by Mr C’ ssolicitors, wasthat Mr C had only paid
$1,000,000 on hislegd costs before April 1990. We accept of course that the amount spent may
not be agood guide for the likely costs to be incurred in the future. But what is sgnificant is that
when Mr C referred to $30,000,000 to $40,000,000, he was quoting only a figure mentioned by
his co-accused in the proceedings. Onewould have expected Mr C to have obtained aquote from
his solicitors and counsd asto the likely fees he would have to incur. Asto this, there was Smply
no evidence. Evenif Mr C did anticipate having to pay a substantia legd bill for his defence, there
was no evidence as to the time when he was obliged to make such payment. The figure of
$30,000,000 to $40,000,000 he mentioned was said to include costs of the appedl. Evidently, any
costs of an gpped would not be payable until sometimein the future. Mr C said in ord evidence
that he had other assetswhich he could have used to meet the anticipated legal costs. (We notethat
in hiswitness statement, he said he had‘ nochoice  but to sdll the units)) If it had been hisintention,
as the directing mind of the Taxpayer, to keep dl the interests in the new building within the
Taxpayer, we would have expected him to have given much more serious cong deration to utilizing
his other assets to meet the anticipated legd costs than what was suggested in the evidence. We
have no explanation asto why the Former Representative stated to the Revenue that the disposal of
the Sold Units was ‘ due to a fear of the ungtable political environment in Hong Kong and the
possible downturn in the property market’ . In dl the circumstances, we remain unconvinced that
the sdle of the Sold Units was motivated by Mr C' s urgent need for cash.

14. We note that Mr C himsdf had dready owned Property 4 and had his office
accommodated in thet building for along time. In asense, he dready had his own building. What
wasit that motivated Mr C, through the vehicle of the Taxpayer, to acquire Properties2 and 3? As
recorded above, Mr C said in his witness statement that:

* ..thegteareaof Property 4 wastoo smal, to develop it alonewas not worthwhile’
Whilst we have little doubt that thisis true, it only explains why the Taxpayer wished to acquire a

larger Site, that is, for a better and more* worthwhile’ development; but it does not give any clear
indication asto the Taxpayer’ s intention with regard to the surplus area. On dl the evidence, we
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form the view that the sde of the Sold Units was pre-ordained and what the Taxpayer
contemplated &t the time of acquiring the Properties.

15. The Taxpayer caled a second witness, Mr I. Mr | told the Board that he had called
someone a Bank E to inquire whether the terms of the debenture were standard.  Such evidence
was called because the debenture contained termswhich expresdy contemplated the sde of unitsin
the new building by the Taxpayer after completion of the development. Under the terms of the
debenture, the Taxpayer had to open adesignated account for receiving al the proceeds of sde of
unitsin the development. The* project’ was defined in the debenture to include the compl etion of
condruction of the new building and theregfter the sale of the premises of the new building. Inthe
absence of any direct evidencefrom the bank itsdlf, we do not fed ableto attach much weight to Mr
I” s evidence, especidly when he was unable to give ether the name or postion of the person he
spoke to. We dso find it surprisng that the Taxpayer had chosen not to cal the directors of the
Taxpayer (aMr J) who was responsible for the execution of the debenture to explain to the Board
what arrangement, if any, the Taxpayer had with the bank with regard to subsequent disposdl of the
units

Thelaw

16. Smmonsv IRC [1980] 1 WLR 1196 established the proposition that in determining
whether a Taxpayer was trading when he acquired and then disposed of a property, one must look
at hisintention at the time of the acquisition of the property. Here, the property originaly acquired
by the Taxpayer was the various lots of land comprising Properties 2, 3 and 4, but the disposition
we are concerned with isthe undivided sharesin the devel opment with the exclusiveright to use the
Sold Units. At the end of the hearing, the Board requested the parties to make further submissions
onthelaw. Weare grateful for the parties written submissionswhich werereceived by the Board
on 17 October 2000.

17. Mr Chan for the Taxpayer cited the case of CIR v Paul [1956] 3 SALR 335. There,
the respondent intended to purchase some 30 to 40 acres of land for hisown use asafam. The
owner of the land, however, was not prepared to sell less than 167 acres. The respondent then
asked his brother-in-law, who wanted about 30 acresfor himsdlf, to join him on the purchase, with
theintention of saling the baance of theland. Later, the respondent unexpectedly cameinto money
aufficient to enable him to finance the purchase of the entire property. He went on with the
purchase, intending to keep the 30 to 40 acresfor himself and sall off the rest to the best advantage.
Helater did sdl many plotsof land at aprofit. The revenue assessed those profitsand overruled the
respondent’ s objection. The Specid Court reversed that decision, finding that the intention of the
respondent was to make a capitd investment, notwithstanding the respondent” s admission that he
intended to sdl the surplusland in lots. On gpped, the Court refused to disturb the finding of the
Specid Court, holding that there was ample evidence on which a reasonable person may find that
the respondent did not purchase the property for speculative purposes.
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18. Mr Chan further relies on the decison of the Privy Council in |swerav Commissioner
of Inland Revenue [1965] 1 WLR 663 in which the decison of Centilivres CJin Commissioner of
Inland Revenue v Paul was referred to without any disgpproval. Their Lordships said that they did
not doubt the correctness of that decision.

19. Mr Fung, for the Respondent, relied on | swera asthe authority governing dua intention
transactions. He further cited to usthe case of Kirkham v Williams [1989] STC 333. In |swera,
the taxpayer wished to reside near the school atended by her daughters. She found abuilding site
of two and a hdf acres nearby and tried to buy a building plot. The owner was only willing to sl
the whole ste. The taxpayer then borrowed the amount of the deposit, had plans for the
development of the Site (giving twelve building plots) drawn up and found sub-purchasers for nine
of the plots. She ended up with adouble plot worth Rs 87,040 at in effect aprice of Rs 71,765 on
the footing that the whole transaction was an adventure in the nature of trade. Lord Red, in
delivering the opinion of the Privy Council, said:

* ..Clearly she did not buy the whole site as a capital investment. It was an
essential part of her plan that the greater part of it should immediately be sold to
sub-purchasers because without the money paid by them she could not have
found the money to pay the balance due to the vendor. No doubt she acquired
the part of the site which she retained as a capital investment, but in order to
acquire it she had to buy, divide, and immediately resell the rest of the site ...’

After referring to the findings made by the Board of Review, and the judgment of the Supreme
Court of Ceylon, Lord Reid said:

‘  Beforetheir lordships, counsel for the appellant came near to submitting that,
if it is a purpose of the taxpayer to acquire something for his own use and
enjoyment, that is sufficient to show that the steps which he takes in order to
acquire it cannot be an adventure in the nature of trade. In their Lordships
judgment that is going much too far. If, in order to get what he wants, the
taxpayer has to embark on an adventure which has all the characteristics of
trading, his purpose or object alone cannot prevail over what he in fact does.
But if his acts are equivocal his purpose or object may be a very material factor
when weighing the total effect of all the circumstances.

In the present case not only has it been held that the appellant’ s dominant
motive was to make a profit, but her actions are suggestive of trading asregards
the greater part of the site which she bought. She had to and did make
arrangements for its subdivision and immediate sale to the nine sub-purchasers
before she could carry out her contract with the vendor of the site. The case may
be a borderline one in the sense that the Board of Review might have taken a
different view of some of the evidence. But, on the facts as found by the Board,
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their Lordships find it impossible to hold that in law they were not entitled to
reach their conclusion.’

20. In Kirkham v Williams [1989] STC 333, [1991] STC 342, the taxpayer carried on
business asagenera deder, demoalition contractor and hirer of plant. In 1978, he purchased aten
acresteincludingamill. The Genera Commissionersfound that the Stewas acquired principdly to
provide office accommodation and storage space for his demoalition and plant hire busness. He
asointended to carry on limited farming activitiesontheland. 1n 1977, before he acquired the Site,
he gpplied for planning permisson to erect an agricultura worker’ sdwelling. That gpplication and
asubsequent onein 1978 wasrefused. Planning permission wasgranted in 1980 for the erection of
a dwdling house, which the taxpayer built himsdf. He sold the whole site and house in October
1982 and moved to afarm. The commissioners found that the taxpayer did not intend to use the
whole of the land for office and storage space nor to live there. They hdd that the purchase,
development and resde of the land was an adventure in the nature of trade. The taxpayer
appealed. Vindott Jdismissed hisapped. Inthe Court of Apped, the mgority (LIoyd andNourse
LJJ) dlowed the apped, holding thet, in the asence of any finding by the commissoner thet the
taxpayer’ s subgdiary purpose in acquiring the dte was a trading purpose, the true and only
reasonable conclusion from the facts found was that the whole ste had been acquired by the
taxpayer as a capital asset.

21. Lloyd LJsummarised four propositions advanced by the Crown which he accepted as
correct:

(1) If,onobjectiveandyss, thetransaction hasdl the characteristics of trading, that
andysis mug prevail over the subject intention of the taxpayer.

(2) If, on objective andysis, the transaction is equivocd, the subjective intention of
the taxpayer is rdevant in weighing up the circumstances, and concluding
whether it isatrading transaction or not.

(3 If, inanequivocd case, the taxpayer’ s sole objective is non-commercid, then
that is conclusve againg the transaction being a trading transaction.

(4) Indl other cases, including cases where the taxpayer’ sprincipa or paramount
objective is non-commercid, it is a question of fact for the commissioners to
determine what the overdl nature of the transactionis.

A transactionisregarded as* equivoca’ (in the sense of the phrase used by Lord Reid in [swerav
IRC [1965] 1 WLR 663 at 668C) if, andyzing objectively what the taxpayer did at the time of the
acquisition and in subsequent dedling with the land, his acts are consistent with the land having been
acquired as acapital asset which was subsequently sold to best advantage, and aso consistent with
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the site having been acquired as a trading asset which was subsequently applied to that purpose
(see per Ralph Gibson LJ at [1991] STC 352)).

22. In the present case, the acquisition and subsequent dedling with the Properties can be
sadtobe’ equivocd’ inthe senseexpressed above. Whilst one of the purposes of the acquigition
and subsequent dedling with the land was for the purpose of keeping part of the new building for
long term use as officesfor use by the Taxpayer or other rel ated companies controlled by Mr C, we
are not satisfied that this was the sole purpose of the acquisition or subsequent dedling. As stated
above, wefind that the Taxpayer had the intention, when acquiring the Properties, to embark upon
an adventurein the nature of trade in the devel opment of the Properties and subsequent disposal of
the surplus space.

Conclusion
23. Accordingly, we find that the Taxpayer has falled to discharge the burden of proof of

showing that the assessments were wrong. We would dismiss the gpped and confirm the
assessments appedled againg.



