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Case No. D19/08

Salaries tax — whether the gpped was out of time — one-month period starts to run from
‘transmisson’ to the gppdlant of the Determination — meaning of ‘transmisson’ — the Board may
extend the period if the taxpayer was prevented by illness or absence from Hong Kong or other
reasonabl e cause— anyone seeking to obtain the exercise of the discretion in hisor her favour must
come ‘with clean hands and good reasons.

Pand: Chow Wa Shun (chairman), James Julius Bertram and Ho Chi Wai.

Date of hearing: 17 April 2008.
Date of decison: 5 August 2008.

The prdiminary issue is whether the gppdlant’ s patently late gpped could and should be
entertained. This depends on whether the gppelant’ s goped is out of time; and if SO whether this
Board should extend the time period as permissible under the legidation.

Under the cover of aletter dated 11 July 2006, the Determination was posted by air mail to
thegppdlant in City A, China. Before this date, the gppellant had not informed the Respondent of
any changeto this correspondence address. Under the cover of afacsmileletter dated 25 October
2006 from the gppdlant to the Respondent, a notice dated 10 August 2006 was enclosed which
informed the Respondent of thegppdlant’ snew address. On 27 October 2006, the assessor wrote
to inform thegppd lant that the record of his correspondence address had been duly changed to the
new address and a copy of the Determination was enclosed pursuant to his request. Under the
cover of another facamile letter dated 9 February 2007 from the gppdlant to the Respondent, a
copy of another letter dated 14 November 2006 from the appdlant was enclosed indicating his
wish to gpped against the Determination. By way of aletter dated 12 February 2007, the assessor
informed the gppellant of the proper procedure for lodging an apped to this Board with contact
detalsof thisBoard for thegppd lant’ sreference. The gppdlant’ s Notice of Apped dated 15 June
2007 was received by this Board on 6 July 2007.

By way of a letter dated 9 July 2007, the Clerk to this Board wrote to the gppellant
acknowledging receipt of his notice of gpped and informing him that the Determination atached to
his Notice of Apped was incomplete in that none of the even numbered pages and none of the
Appendices had beenincluded. By way of aletter dated 4 September 2007, the gppd lant wrote to
request that a complete copy of the Determination be resent to him. A copy of the Determination
was sent by the assessor to the gppellant under cover of aletter dated 5 September 2007. On 19
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September 2007, this Board recelved from the gppelant a full and complete copy of the
Determination under cover of aletter dated 17 September 2007.

The gppdlant gave ord evidence and contended that he had aready moved out of the old
address when the Determination was first mailed to him. He did not receive it and consequently
could not respond in atimely manner. He also claimed, as he made such aclam in his Notice of
Apped, that the gppeal was delayed as the Respondent had not properly and duly updated his
correspondence address.

Hed:

1.

The dautory provison is clear. The one-month period darts to run from
‘tranamisson’ to him of the Determination. ‘ Transmisson means the end of the
process of transmisson and the process would normaly end when the Determination
reaches the address that it was sent to. It does not require actual receipt. At thetime
the Determination was to be sent to the appellant, the Respondent could only do so
by posting the sameto theappe lant’ slast known address on record and that was the
old address. Evidence shows that the letter under cover of which the Determination
was sent was not returned. It had reached the address that it was sent to. It had been
‘tranamitted’ to thegppdlant (D2/04 IRBRD, val 19, 76 a 80; D76/04 IRBRD, vol
19, 590 followed).

ThisBoard may extend the period asit thinksfit if it is satisfied that the appelant was
prevented by illness or absence from Hong Kong or other reasonable cause. This
Board found no fact to support any proposition that theappelant wasill. Although the
appdlant was absent from Hong Kong, this Board did not find that he was so
prevented from giving the notice within time. He has been residing outsde Hong Kong
for some time and he has left with the Inland Revenue a correspondence address
outside Hong Kong for dedling with tax metters. As aleged by the appdlant himsdf,
he has been in contact with the Inland Revenue via other means such aste ephone, fax
or emall.

The Board found that the appellant had failed to explain why he only asked for afull

copy of the Determination amost two months after hewas derted by the Clerk to this
Board. Not only was he ignorant of the proper procedure for an appedl, but he has
shown little, if any, concern for histax affars and has falled to devote more time and
give higher priority to them (Chow Kwong Fai v Commissoner of Inland Revenue
[2005] 4 HKLRD 687 followed).

The IRO prescribes procedures to comply with and tipulates time limits to observe.
Whenever atime limit isimposed, it must be observed. Although this Board is given
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the power to extend the time limit, anyone seeking to obtain the exercise of the
discretion in hisor her favour must come *with dean hands' and good reasons. With
reference to the Board' s andysis above, it found neither of these in this case. In the
Board’ sjudgment, it would be erroneous and awaste of the resources of every party
involved if it wasto proceed any further (D3/91 IRBRD, vol 5, 537 followed).

Application dismissed.
Cases referred to:

Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
D11/89, IRBRD, val 4, 230

D57/99, IRBRD, vol 14, 506

D3/91, IRBRD, vol 5, 537

D16/07, IRBRD, vol 22, 454

D2/04, IRBRD, vol 19, 76

D76/04, IRBRD, val 19, 590

Taxpayer in person.
Chan Wai Y ee and Hui Chiu Po for the Commissioner of Inland Revenue.

Decision:

1 This is an gpped againg the Determination of the Acting Deputy Commissioner of
Inland Revenue dated 11 July 2007 (*the Determination’) whereby the salaries tax assessment for
the year of assessment 2004/05 under charge number 9-0210251-05-4, dated 2 August 2005,
showing assessable income of $2,450,000 with tax payable thereon of $392,000 was confirmed.

2. In his notice of apped filed with the Clerk to this Board dated 15 June 2007 which
wasreceived by thisBoard only on 6 July 2007 (* Notice of Apped’ ), the Appd lant argued (a) that
he did not have any income giving rise to sdaries tax; (b) that in the event that his directors fees
were subject to sdaries tax for the relevant year of assessment, such fees amounted to a
ubgtantialy smaler amount and consequentially the assessment wasincorrect; (c) that he had been
aresdent in City A in China snce 2003 and lived and worked there with no office or other
presencein Hong Kong; (d) that dthough hewasin Hong Kong for asmall number of daysover 60
daysintherdevant year of assessment, the sgnificant mgority of histime in Hong Kong was soent
on holiday and assgting hisfamily in packing up therr flat for moving from Hong Kong to join himin
City A.
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3. The preliminary issue for this gpped is whether the Appdlant’ s patently late apped

could and should be entertained. This depends on whether the Appellant’ s gpped is out of time;

and if so whether this Board should extend the time period as permissible under the legidation. The
Appellant gave ord evidence at the hearing.

Factsrelevant to the preliminary issue

4. On the materias before us, we make the following findings of fact:

D

2

©)

(4)

(©)

Under the cover of aletter dated 11 July 2006, the Determination was posted
by ar mail tothe Appdlantin City A, China[* Old Address |. Before this date,
the Appelant had not informed the Respondent of any change to this
correspondence address.

Under the cover of a facamile letter dated 25 October 2006 from the
Appelant to the Respondent, a notice dated 10 August 2006 was enclosed
which informed the Respondent of the Appellant’ s new address in City A
China [' New Address ]. Before the date of such notice, there had been
correspondence from the Respondent to the Appd lant at the Old Address.

On 27 October 2006, the assessor wrote to inform the Appellant that the
record of his correspondence address had been duly changed to the New
Address and a copy of the Determination was enclosed pursuant to his
request.

Under the cover of another facamile letter dated 9 February 2007 from the
Appelant to the Respondent, a copy of another letter dated 14 November
2006 from the Appellant was enclosed indicating hiswish to gpped againgt the
Determination with three grounds of apped dated: (a) that the Sgnificant
majority of the daysthat he was present in Hong Kong during the relevant year
of assessment were to vidgt his family who had not yet reocated with him to
City A or to help them pack up their belongings and assst them to move from
ther flat in Hong Kong to City A while a number of the days were public
holidays; (b) that the number of days he was present in Hong Kong carrying on
sarvices in connection with his employment were less than 10 days —the
Appelant’ s own estimate was about eight days, (c) that his director’ s fees, if
ligble to tax, totaled HK$50,000 for the relevant year of assessment so that
the assessment had no basisin law or fact.

By way of a letter dated 12 February 2007, the assessor informed the
Appdlant of the proper procedure for lodging an apped to this Board with
contact details of this Board for the Appellant’ sreference.
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(6)

(1)

(8)

©)

The Appdlant’ s Notice of Appeal dated 15 June 2007 was received by this
Board on 6 July 2007.

By way of a letter dated 9 July 2007, the Clerk to this Board wrote to the
Appdlant acknowledging receipt of hisnatice of goped and informing him that
the Determination attached to his Notice of Apped was incomplete in that
none of the even numbered pages and none of the Appendices had been
included.

By way of a letter dated 4 September 2007, the Appdlant wrote to the
Respondent requesting that acomplete copy of the Determination be resent to
him. A copy of the Determination was sent by the assessor to the Appellant
under cover of aletter dated 5 September 2007.

On 19 September 2007, this Board received from the Appellant a full and
complete copy of the Determination under cover of a letter dated 17
September 2007.

The gatutory provisons

5. Section 66 of Inland Revenue Ordinance (* IRO') provides:

‘(1)

Any person (hereinafter referred to as the appellant) who has validly
objected to an assessment but with whom the Commissioner in
considering the objection has failed to agree may within —

(@ 1 month after the transmission to himunder section 64(4) of the
Commissioner’ s written determination together with the
reasons therefor and the statement of facts; or

(b)  such further period as the Board may allow under subsection
(1A),

either himself or by his authorized representative give notice of appeal to the
Board; but no such notice shall be entertained unlessit is given inwriting to the
clerk to the Board and is accompanied by a copy of the Commissioner’ s written
determination together with a copy of the reasons therefor and of the statement
of facts and a statement of the grounds of appeal.

(1A)

If the Board is satisfied that an appellant was prevented by illness or
absence fromHong Kong or other reasonable cause fromgiving notice
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of appeal in accordance with subsection (1)(a), the Board may extend
for such period as it thinks fit the time within which notice of appeal
may be given under subsection (1)....

Appdlant’ sevidence and his contention

6. The Appdlant gave ord evidencefirst acknowledging hisunfamiliarity with the pped
procedure before corresponding with this Board. However, the Appellant accepted that ignorance
of law would not be considered a defence.

7. The Appd lant confirmed that he had been under employment with Company B as the
Chief Financial Officer and Executive Director snce 2003. He dso gave a brief account of his
dealings with the Respondent before he moved to the New Address in July 2006 to demonstrate
that he had been co-operative and in constant communication with the Respondent.

8. The Appelant so claimed that (a) there existed atimelag for posting letters between
Hong Kong and City A; (b) that letters were not automatically forwarded from the Old Addressto
the New Address; and (c) that the fact that letters were not returned to the Respondent did not
mean that he had received them. In these regards and in relation to other related matters, the
Appelant told this Board that he could produce as evidenceif so required but after the hearing (a)
a copy of his current lease in respect of the New Address, and (b) further evidence from the
Management Office of the Old Address regarding undelivered mail addressed to former residents.

0. In summary, the Appdlant cortended that he had already moved out of the Old
Address when the Determination was first mailed to him. He did not receive it and consequentialy
could not respond in atimey manner. He also claimed, as he made such aclaim in his Notice of
Apped, that the gpped was delayed as the Respondent had not properly and duly updated his
correspondence address.

Respondent’ s submission

10. By way of written submissions, the Respondent referred this Board to Chow Kwong
Fa v Commissioner of Inland Revenue [2005] 4 HK LRD 687 in which the appdlant dleged that
his latenessin filing an gpped to the Board was due to his misunderstanding of IRO section 66(1).
The Court of Apped hdd:

(@ thattheword’ prevented’ isbest understood to bear the meaning of thetermin
the Chinese language verson of the subsection which means * unableto’ and
dthough providing a less dringent test than the word * prevent’ imposes a
higher threshold than a mere excuse;

(b) that ‘ reasonable caus? cannot possbly be extended to cover unilatera
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mistakes made by a taxpayer. A unilatera mistake on the taxpayer’ s part
cannot be properly described as areasonable cause which prevented him from
lodging atimely notice of gpped; and

(o) thatif thereisareasonable cause and because of that reason an appellant does
not file the notice of apped within time, then he has stisfied the requirement of

IRO section 66(1A).
11. This Board was further referred to two of our previous decisions.
12. InD11/89, IRBRD, vol 4, 230, this Board commented:

‘... The provisions of section 66(1A) are very clear and restrictive. As was
pointed out by the Commissioner’ s representative, an extension of time can
only be granted where the Taxpayer has been ‘ prevented’ from giving notice of
appeal within the prescribed period of one month. In this case, it cannot be said
that the Taxpayer was prevented from appealing. He could well have appealed
within the time prescribed. He was in no way prevented from so doing by the
fact that he did not have evidence to prove his case.

Furthermore, even if he had been prevented, he had no reasonable excuse
because he had had more than sufficient time to put his house in order.’

13. The taxpayer in D57/99, IRBRD, vol 14, 506, filed a notice of apped which was
incomplete over 13 monthsafter the determination was made and nearly 10 months after it was sent
to him by ordinary post. Correspondence was then entered into between the Clerk to this Board
and the taxpayer by which he was reminded of the requirement to file various missng items. Even
taking the date that the taxpayer admitted having received the determination, he was late in
submitting a properly congtituted notice of gpped as required by the provison by about 3 to 4
weeks. ThisBoard, in rgecting an application for extenson of time to file an apped, said:

‘25. [Thetaxpayer] accepted in his evidence that he did not take any active
stepsto find out precisely what he had to do to give a properly constituted
notice of appeal. He made no enquiries with either the clerk to this Board
or the Revenue. He also accepted that at least by 3 March 1999 he knew
he must submit his grounds of appeal aswell asthe Determination to this
Board. He has no excuse for not submitting the grounds of appeal until 10
March 1999 and the Determination until after another reminder on 19
March 1999.

Ruling
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26. Thetimelimit within an appeal isto be lodged under the statuteisfor all
to observe. This Board cannot function efficiently unless taxpayers
exercisetheir right to appeal timeoudy. While this Board will exerciseits
discretion in favour of taxpayers who fail to appeal in time due to
unavoidable or excusable circumstances, we will not exercise our
discretion in favour of someone who blatantly and persistently ignores
his obligation to observe the time limit laid down by statute.’

14. The Respondent submitted (@) that there was no concrete evidence showing that the
Appellant did not receive the Determination; (b) that the letter dated 14 November 2006 from the
Appdlant to the Respondent which was only received by the Clerk to this Board on 6 July 2007
could not be regarded asavalid notice of apped; (C) that there was no concrete evidence showing
that the copy of the Determination sent to the Appellant at first instance was incomplete and even if
that wasthe case such dleged incompleteness (i) should not have escaped the Appellant’ sattention
for such along time and only have come to his knowledge after he wasinformed of it by the Clerk
to this Board; and (i) did not prevent the Appdlant from giving a timely notice of gpped to the
Board; (d) that the Appdlant’ sfalureto file the Notice of Apped to thisBoard until 6 July 2007, at
least about 4 months after being informed of the Board' s contact details, was in no circumstances
be accused by the dleged failure of the Respondent to update his correspondence address
properly or the aleged incompleteness of the Determination; and (€) that the Appelant could have
filed acomplete copy of the Determination at amuch earlier date than 17 September 2007. Hence,
the representative of the Respondent contended that the Appellant’ s gpped is out of time and no
extenson of time should be granted to the Appd lant.

15. In response to a question from this Board as to whether the Appellant might have
been prevented from lodging the gpped within time because of his asence from Hong Kong, the
Respondent submitted that it was not the case since the Appd lant at al materid times had left with
the Respondent a correspondence address outside Hong Kong.

Appdlant’ sreply

16. By way of awritten reply submitted after the hearing, the circumstances leading to
which will be explaned below, the Appdlant reterated his cdlam that he did not receive the
Determination first sent to his Old Address because he and hisfamily were in another country from
1 July 2006 until the end of July 2006 and moved to the New Address upon ther return.

17. His absence from Chinain July 2006 and the reason therefor were not raised in any of
the previous correspondence between the A ppellant and the Respondent filed with this Board; nor
were they drawn to the attention of this Board a the hearing while the Appellant gave evidence.
ThisBoard isnot bound to accept any evidence adduced after the hearing. This had been explained
to the Appdllant and reiterated before the close of the formd hearing. Although in his reply the
Appelant referred to Exhibit A which, according to the Appellant, contains copies of his passport
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samps showing that he was away from China from 1 to 18 July 2006, such copies were not
received by the Office of the Clerk to this Board until 31 July 2008.

18. The Appdlant aleged that theM anagement Office of the Old Address had confirmed
with him that if any registered mail arrived a an address where no one was a home or no one
resided, it was their practice to accept the mail and keep it until such time asit was clamed by the
resdent, failing which after aperiod of timethey would dispose of it. Since neither the Appd lant nor
hisfamily returned to the Old Address or checked with itsM anagement Office during the months of
July and August 2006, as dleged by the Appdlant, the Management Office did not give the
Appdlant the Determination, even if in fact they had ever received it. In this regard, however, the
Appdlant sad that the Management Office had refused to participate in his submisson in any
manner. Evenif theM anagement Office agreed to give collaborative evidence, again, thisBoard is
not bound to accept it.

19. While he chalenged the Respondent’ s approach as one requiring him to prove a
negative, he adopted exactly the same approach and argued in his reply that the Respondent had
produced no evidence to show (@) that the Determination was delivered to him in July 2006; (b)
that the Determination was received by him or his representatives except a letter sgned by the
Management Office of the Old Address; or (c) that the Respondent did not receive his notice of
change of address dated 10 August 2006.

20. The Appdlant dso aleged that throughout late August to October 2006 and
thereefter, he wasin frequent telephone communications with the Inland Revenue, during which: (a)
he was assured that the Inland Revenue would update his address in their records; and (b) never
once did the Inland Revenue notify him that he had not properly appeded. The Appelant aso
accused the Inland Revenue of nat providing him forms to submit to this Board until © sometimein
2007 .

21. The Appdlant dso argued on the ground of fairness and equity that he should not be
denied the right to appeal on the bass that he did not file the goped in atimey manner if the
assessment was obvioudy incorrect and the facts concerning the assessment were clearly in his
favour. He referred to the Revenue s Determination in his favour for subsequent years as from
2005/06 on the same employment contract, same employment Stuation and, dlegedly, identica

factua circumstances. Asaresult, the Appellant urged for ahearing of the substantive matter of this
gpped or esedl time, effort and money spent by al parties involved including this Board would be
wasted. The said Revenue' s Determination was not referred to &t the time of the hearing and was
adduced for the firgt timein the Appellant’ s written reply.

Further response from the Respondent

22. The Respondent referred ustoD3/91, IRBRD, val 5, 537, another previous decison
of this Board, in which the notice of gpped was late by just one day. The Board, in regjecting the
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goplication for an extenson of timeto file an gpped, said at 541.

‘... The delay... was only one day but that is not the point. Time limits are
imposed and must be observed. Anyone seeking to obtain the exercise of the
discretion of a legal tribunal must demonstrate that they are “ with clean
hands’ and that there are good reasons for the extension of time.’

23. Our attention was further drawn to D16/07, IRBRD, vol 22, 454, another recent
decisgon of this Board. Although the case is on another provision in relaion to gppeds aganst
additional tax, there is no materid difference between that provison and the provison relevant to
this apped. Both concern the Board' s power to extend time on the same grounds. In D16/07, the
gopelant’ s notice of gpped arrived at the Office of the Clerk to this Board within the one-month
period but the accompanying document as required was not received by the Clerk until after the
expiry of thetimelimit. The gpped wasthusheld out of time. The alegation of the appdlant that she
had not received the required accompanying document was not accepted by the Board. On the
factsfound by the Board, it opined that since the notice of assessment stated that the written notice
of gpped must be given to the Clerk within one month with the required accompanying documents,
the gppdlant’ signorance of such stlatement wasat her own peril. The Board further stated that even
contrary to its factua finding, the gppellant should have asked the Revenue for a copy of the
document timeoudy and in any event within the one month limit. Furthermore, the appdlant’ s
atention to the omission was drawn by the Clerk who aso requested the appdlant to send the
document to the Clerk’ s office within amonth of the giving of the notice of assessment. The Board
dated that even contrary to its factud finding, the gppellant should have asked the Revenue for a
copy of the document timeoudy on receipt of the Clerk’ s reminder and request and in any event
within the one month limit. As the gppellant did not gpproach the assessor for a copy of the
document until after the expiry of thetimelimit, the Board declined to extend the time because the
appd lant had shown no reasonable cause.

24, In relaion to the Determination referred to in paragraph 21 above, the Respondent
explained that the acceptance of the Appelant’ s exemption claim in respect d his employment
income from hisemployer for years of assessment 2005/06 to 2007/08 was dueto hisstay in Hong
Kong for not more than 60 daysin each of those years of assessments. In support, the Respondent
submitted a copy of their letter dated 20 March 2008 to the Appellant.

Theanalysis

25. The dautory provison is clear. The one-month period dats to run from
‘trangmisson’ to him of the Determination. * Tranamisson’” means the end of the process of
tranamission and the process would normaly end when the Determination reaches the address that
it was sent to: D2/04, IRBRD, vol 19, 76 at 80, gpplied in D76/04, IRBRD, vol 19, 590. It does
not require actud receipt. At the time the Determination was to be sent to the Appellant, the
Respondent could only do so by posting the sameto the Appellant’ slast known address on record
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and that was the Old Address. Evidence shows that the letter under cover of which the
Determination was sent was not returned. It had reached the addressthat it was sent to. It had been
‘ trangmitted’ to the Appd lant.

26. Evenif thisBoard takesthe point that the Determination wasnot * transmitted” when it
was first posted to the Appdllant, another copy of the Determination was sent to the Appellant
under the cover of theletter dated 27 October 2006 from the Inland Revenue informing him of the
update of his address record with them. The Appellant acknowledged receipt of the samein his
letter dated 14 November 2006 which but for the wrong addressee might have been regarded asa
notice of apped |odged within the one month period.

27. Even if this Board accepts the points that the Appellant did not receive the fird letter
under cover of which the Determination was first sent and that the letter dated 27 October 2006
referred to above did not specifically lay out the procedurefor appeal so that the Appellant knew of
the proper steps only from the subsequent letter to him by the Inland Revenue dated 9 February
2007, the Notice of Appedl dated 15 June 2007 was only received by the Clerk to this Board on
6 July 2007, dmost 4 months afterwards. Furthermore, the said Notice of Apped did not comply
with the statutory requirements.

28. Even if this Board takes the Appdlant’ s case @t its highest that the Determination he
received did not contain the even numbered pages, he was derted to thisby the Clerk to thisBoard
by the letter dated 9 July 2007. He only took action to follow this up with the Inland Revenue on 4
September 2007. A full copy of the Determination only reached the office of the Clerk on 19
September 2007.

29. This Board may extend the period aswethink fit if we are satisfied that the Appel lant
was prevented by illness or absence from Hong Kong or other reasonable cause. This Board finds
no fact to support any proposition that the Appdlant was ill. Although the Appdlant was absent
from Hong Kong, we do not find that he was s0 prevented from giving the notice within time. He
has been resding outsde Hong Kong for some time and he has left with the Inland Revenue a
correspondence address outsde Hong Kong for deding with tax matters. As aleged by the
Appdlant himsdf, he has been in contact with the Inland Revenue via other means such as
telephone, fax or emall.

30. Was the Appellant prevented by other reasonable cause? In light d the Court of
Apped decisonin Chow Kwong Fai v Commissoner of Inland Revenue and the facts of the four
previous decisons of this Board cited by the Respondent, we find the Appdlant in no better
position than those taxpayersinvolved in such cases. Even taking the Appellant’ scase at itshighest,
the Appdlant has faled to explain why he only asked for a full copy of the Determination almost
two months after hewas derted by the Clerk to thisBoard. Not only was heignorant of the proper
procedurefor an goped, but he has shown little, if any, concern for histax affairs and hasfailed to
devote more time and give higher priority to them.
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31. We adso accept the Respondent’ s reply in respect of the Determination in the
Appdlant’ s favour for the subsequent years. The Appelant’ s ground of fairness and equity just
demonstrates his misconception of the law and therefore cannot stand.

Conclusion

32. We accept the Respondent’ s submission that the Notice of Apped isout of time and
wefind no reason for exercisng our discretion in favour of the Appe lant to extend the time period.

33. The IRO prescribes procedures to comply with and stipulatestime limitsto observe.
Some of those time limits gpply to taxpayers only, not too many to the Revenue solely and someto
both. In thisregard, we agree with the view taken by thisBoard in D3/91. Whenever atimelimit is
imposed, it must be observed. Although this Board is given the power to extend the time limit,
anyone seeking to obtain the exercise of the discretion in his or her favour must come * with dean
hands and good reasons. With referenceto our analysisabove, wefind neither of theseinthiscase.
In our judgment, it would be erroneous and a waste of the resources of every party involved if we
were to proceed any further.

34. In such circumstances, we see no point in proceeding to hear further the substantive
apped and rule that the assessment outlined in paragraph 1 be confirmed.

Appelant’ sconduct before, during and after the hearing

35. This hearing was fird scheduled to be held on 13 December 2007. By way of |etter
dated 31 October 2007 from the Clerk to this Board, the Appellant was informed of the scheduled
date for the hearing.

36. Onrequest by the Appellant by way of email dated 10 December 2007 for thereason
that he was ‘ required to be traveling on urgent and unexpected business , the hearing was
postponed to 25 January 2008.

37. Three days before the postponed hearing, the Appelant asked for a further
adjournment for business reasons. Not without reluctance, this Board acceded to the request but
required the Appellant to provide dates in April 2008 for the further re-scheduled hearing.
Incidentally or consequentialy, one member of the origina panel decided to withdraw. A subgtitute
was found and the current pand was thereby condtituted. The hearing was findly set for 17 April
2008.

38. As soon as the Respondent’ s submission ended, the Appellant was asked if he had
anything to say in reply. The Appdlant repeated his request to produce further evidence after the
hearing including (a) a copy of his current lease in respect of the New Address; and (b) further
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evidence from the Management Office of the Old Addressregarding unddivered mail addressed to
former residents. He also made a pleato the Board to alow him to reply in writing on the grounds
that he had just been given the written submission of the Respondent at the hearing and he needed
timeto digest it and respond and that he would a so prefer to reflect further upon the point raised by
the Board in paragraph 15 above.

39. Inrelation to the Appdlant’ s move over to the New Address, the Respondent raised
no issue concerning this and so no further evidence is necessary to be adduced. As to the second
metter, the Appellant had ample time before his gpped was heard to make such evidence available
and ready. In fact, he should (and could) have brought such evidence with him to the hearing. Asto
be noted below, the Appellant might not have been able to procure anything from the Management
Office at the Old Address even if time were given.

40. Not without reluctance, again, the Board acceded to the Appellant’ s second request.
The Appdlant was dlowed 14 days to file awritten reply. The Respondent was alowed a further
period of 14 days to respond.

41. With hindgght, the end of the first 14-day period fell on 1 May, a public holiday.

Upon request by the Appel lant on the day before the end of the said period, it was clarified that the
period was thereby automatically extended to the following day. Upon receipt of such natification,
the Appd lant wrote back to the Clerk to this Board saying that he was unsureif 2 May would also
be a holiday in Hong Kong and that he would submit the reply on that day.

42. On the date the Appellant was expected to submit hisreply, he wrote an emall to the
Clerk to this Board that early afternoon which is reproduced verbatim below:

‘ Astoday isapublic holiday in Chinal am unable to submit my responseto the Board
of Review. | hereby request an extenson of 3 days. | thereforewould like to submit it
to the Board of Review by close of busness Monday, May 5, 2008. Please confirm
if thisis acceptable.

Further, despite request to IRD | have not recelved any eectronic copy of their
submission on theissue of Late Apped whichthey presented to the Board of Review
on April 17", | require this dectronic copy to prepare my submission in response,
Would you please arrange to send me a copy by emalil in either word or pdf format.
Thank you.’

43. This Board considered but declined both requests. The Appellant wrote an email to
the Clerk to thisBoard on 30 April confirming that hewould submit hisreply by emal on 2 May. He
wasin communication with the Clerk to thisBoard viaemail on 2 May. ThisBoard smply could not
figure out how an extenson could be sought on the basis of 2 May being a public haliday in China
Asthe Appdlant had been given a hard copy of the submission of the Respondent &t the hearing,
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this Board could not see why an eectronic copy was necessary.

44, On receipt of the reply from the Clerk to this Board, the Appdlant responded at
about 3:24pm:

* | respectfully request thet you ask the board again with thisadditiona information. As
today isapublic holiday in Chinaal offices are closed. My officeis closed. | cannot
access my office or my office computer where my files are stored. | am emailing you
by telephone. | haveno choicein thismatter. If you choose not to recognizethat today
is a public holiday in China please state that in a written response to me. Please
reconsder the pogition [ag] | cannot submit it today.’

45, At about 4:30pm on 2 May, the Appd lant wrote again:

‘| havejust been informed by the management office of my resdencethat [the Internet
Sarvice Provider] has informed them that there will be no internet service in my

resdentid areathe remainder of today due to an urgent repair. Y ou may confirm this
by spesking to the management office at [telephone number given but omitted here]

or contacting [the name of the Internet Service Provider given but omitted here] in
[City A]. Therefore, because of the inaccessbility of my office due to the public
holiday in China and the lack of internet a my resdence | am prevented from

submitting documents today. Thank you.’

46. ThisBoard did not see any relevance of the fact that 2 May was aso a public holiday
in China except that with his experience of working in Chinathe Appelant should be aware of the
fact and that he could not have any access to his office on public holidays. The Appellant should
have (and coud have): (8) mentioned this earlier in his email ether on 30 April or 2 May; (b)
gpplied for afurther extension earlier sating clearly his circumstances; and (c) probably asthe best
course of action got thefilesready earlier and if necessary anotebook compuiter, rather than on the
date when hiswritten reply fdl due.

47. His further explanation caused further, rather than cleared any, confusion. In the
opinion of thisBoard, it was not necessary for the Appdllant to inform usthat the internet servicein
his resdentid area is being suspended if the red reason for his difficulty in complying with the
direction by 2 May was because of hisinability to gain accessto his office and hence the computer
files

48. Rather reluctantly, the Board still acceded to the Appellant’ srequest in order to alow
afair opportunity to himto reply and consequentidly postponed the deadline for the Respondent to
respond. As analyzed above, however, thewritten reply added virtualy no vaueto hisappeal. The
submissonwas made by e-mail, the hard copy of which, contrary to the directive of thisBoard, has
never reeched us. The mystery of * Exhibit A’ hasyet to be resolved but the copies of his passport
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gamps covering the initid period of the first haf of July 2006 do not assst the Appdlant in any
event in light of our analysis contained in paragraphs 26 to 30 above.

49, While we do not hold any view againg the Appellant, nor do we fed thisis directly
relevant or have any sgnificant bearing on our andlysis of and decision on this case, we do find that
the overdl conduct of the Appelant has not been acceptable, and this perhaps could have
warranted a cost order against him.



