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Following an audit of the gppdlant’ s tax return and an investigation into its tax affair, the
Commissioner decided to raise on the appdlant profitstax assessmentsfor the years of assessment
between 1994 and 2001 after disalowing the deductions of interest expenses, bank charges and
legd feesrelating to abank |oan. The purported deductionswererdated to atax avoidance scheme
that the appellant and others had entered into. The appellant appeded to the Board againg the
assessments of the Commissioner. The Board dismissed the gpped in 2005 (see D84/04). The
appellant appedaled by way of case stated but abandoned the gpped in late 2005. The assessments
thereby became find and conclusve under section 70 of the Inland Revenue Ordinance (Chapter
112).

The Commissioner madein 2006 additional tax assessmentsunder section 82A of the Inland
Revenue Ordinance for the years of assessment between 1994 and 2001 against the appd lant for
meaking incorrect returns. The additional tax assessments represented between 39% and 60% of
the tax undercharged for the respective year of assessment. The gppellant gppeded to the Board
againg the additiond tax assessments on the grounds that the appellant did not make an incorrect
return; that the appe lant had a reasonable excuse for filing the profits tax returns for the years of
assessment between 1994 and 2001 on the basis it did; and that the amounts of additiond tax
assessed wereincorrect and/or excessive having regard to the circumstances. The Board heard the

appedl in January 2007.

While the Board was ddliberating, the Court of Appea handed down its judgment in Koon
Wing Yee & Anor v Ingder Deding Tribuna & Anor (CACV 358, 360/2005) on 30 May 2007.
The Board asked the parties to the gpped if they wished the Board to reconvene to hear any
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submisson as a result of the Court of Apped judgment. The parties indicated that further
submissions were necessary but preferred to await the result of the find gpped of the Koon Wing
Yee case. The gppdlant then filed a new ground of appeal. The Board decided to schedule
hearings to hear the parties on the gpplication to amend the grounds of apped and, if thought fit,
arguments under the additiond ground. The gppdlant then subgtituted its proposed additiona
ground of appedl, which now contended that in the light of the principles set out in the Koon Wing
Y ee case, the Commissioner should have treated the assessment of additiond tax under section
82A of the Inland Revenue Ordinance as involving the determination of a* crimind charge’ within
the meaning of Artide 11 of the Hong Kong Bill of Rights and Article 39 of the Basic Law of the
HKSAR and therefore gpplied a“ criminad” burden and standard of proof and, for such purposes,
was not entitled to rely upon the earlier decison of the Board in 2005 or upon sction 70 of the
Inland Revenue Ordinance. The gppellant also contended that section 82A of the Inland Revenue
Ordinancewasinvaid by reason of breachesof Artides 10 and 11 of the Hong Kong Bill of Rights.
The Commissioner objected to the proposed additional ground. The Board alowed after argument
that submissions be made on human rights issues raised by the proposed additiond ground and
consented to the appellant relying on that ground. The Board also dlowed additiona evidenceto be
adduced on behdf of the Commissioner.

Held:

1.  TheCommissoner wasan adminigrative authority and discharged administrative and
not judicid functionsin assessing additiond tax. While the Commissioner could not be
consdered to satisfy the requirement of Artide 10 of the Hong Kong Bill of Rights,
the system in Hong Kong on additiona tax was not incompatible with Artide 10 so
long asataxpayer could bring any such decison affecting him or her before ajudicid
body that had full jurisdiction including the power to quash, in al respects on
questions of fact and law, the chalenged decison. The Board was a competent,
Independent and impartid tribunal established by law to perform the ultimate function
of deciding under the Inland Revenue Ordinance, having such full jurisdiction
regarding appedls againgt additiond tax assessment. It was not chalenged that the
Board or the Court of Firg Instance was not a tribuna offering the guarantees of
Artide 10; Commissioner of Inland Revenue v Loganathan [2000] 1 HKLRD 914
followed; Janosavic v Sweden (2004) 38 EHRR 473 applied. (paragraphs 118, 121,
123)

2. Proceedings under sction 82A of the Inland Revenue Ordinance (Chapter 112)
involved the determination of a*“ crimind charge’ within the meaning of Artide 11 of
the Hong Kong Bill of Rights and Artide 39 of the Basic Law of the HKSAR.
However, the fact that additiond tax proceedings involved a “ crimind charge” for
human rights purposes did not necessarily mean that dl the consequencesof acrimina
trid gpplied in relation to the substance of the matter. Section 68(4) of the Inland
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Revenue Ordinance applied to an gpped againgt an additiona tax assessment under
section 82B of the same and imposed on the taxpayer a reverse persuasive burden,
derogating from the presumption of innocence under Artide 87 of the Basic Law and
Artide 11(1) of the Hong Kong Bill of Rights. The derogation was justified. The
HKSAR enjoys financid autonomy under Artide 106 of the Basic Law but is
congtrained by Artides 107 and 108 to adopt a low tax policy and exercise fisca

prudence. An efficient system of taxation isimportant, if not crucid, tothe HKSAR' s
financid interests. Imposing an adminidrative penaty with a reverse onus on gpped

was a raiond means of enforcing compliance with the duties to submit timely and
correct tax returns and information to the Commissioner. Weight must be given to the
decison of the Legidative Council to impose a reverse onus on the taxpayer, taking
into account the nature of the problem addressed in the Statute, and in particular,
whether it involved adoption of a policy which the legidature was better placed than
the court to assess. Defaults in submitting timely and correct tax returns, if not

deterred and punished, put the HKSAR' s fiscd system at risk. There was no

contention that the burden of proving that the additiona tax assessment was difficult to
rebut. Even if it was, the saute provided certain means of defence based on

subjective elements and it was open to the taxpayer to put forward grounds for a
reduction under the excessveness dement. The reverse onus was confined within
reasonable limits; Koon Wing Yeev Insder Dedling Tribuna [2008] 3HKLRD 372;
Han v Cusgoms & Excise Commissoner [2001] 1 WLR 2253; Farazini v Itay
[2001] STC 1314; Janosevic v_Sweden (2004) 38 EHRR 473 applied; D17/72
IRBRD 97; D57/06 (2006) 21 IRBRD 1061; Mok Tsze Fung v . Commissoner of
Inland Revenue [1962] HKLR 258; Commissoner of Inland Revenue v Board of
Review ex p Herdd Internationa Ltd [1964] HKLR 224; All Bes Wishes Ltd v
Commissioner of Inland Revenue (1992) 3 HKTC 750; Cheung Wah Keung v
Commissioner of Inland Revenue [2002] 3 HKLRD 773; HKSAR v Lam Kwong
Wai (2006) 9 HKCFAR 574; HKSAR v Ng Po On (unrep., 7 March 2008, FACC
6/2007) considered. (paragraphs 170, 171, 193, 195, 201, 208, 211)

3. Section 70 of the Inland Revenue Ordinance gpplied to an apped againgt a penalty
tax assessment. Section 70 was the provison dedling with the correctness and
quantum of the underlying profits (or sdaries or property) tax assessment. The
necessity and rationdity of enacting a provison governing the findity of a profits,
sdlaries or property tax assessment was obvious, the HKSAR should bein apostion
to budget and use its financia resources without fear that profits (or salaries or
property) tax assessments may bere-opened years down the line. In the present case,
the question whether section 70 applied was academic and if it was not, the section
applied and it was not open to the gppellant to re-open the issues on the correctness
and quantum of the underlying profits tax assessment; Weson Investment Litd v
Commissoner of Inland Revenue [2007] 2 HKLRD 568; D5/07 (2007-08) 22
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IRBRD 245; Khan v _Cugstoms and Excise Commissoners [2006] STC 1167
followed. (paragraphs 216, 220, 225)

4.  The appdlant had filed incorrect returns of profits tax in the years of assessment in
question. The previousdecison of the Board had decided against the appdllant on the
question of whether the deductions were alowable and that decision was find and
conclusive under section 69 of the Inland Revenue Ordinance. Whether areturn was
incorrect was aquestion of fact, not a question of belief or opinion. Common belief,
even if established, wasirrdevant. By virtue of the Board' s previous decison and the
agreed facts in the present appedl, the appellant had clearly not reported correct
amounts of assessable profits. Section 51(1) of the Ordinance did not and does not
provide for the filing of a profits tax return by a taxpayer “in accordance with the
provisons of Pat IV”; Newton v Commissoner of Taxation [1958] AC 450;
D40/88 3 IRBRD 377 considered. (paragraphs 236, 237, 245, 246, 247)

5. Indeciding whether ataxpayer had a reasonable excuse for filing an incorrect return,
the approach was not to decide what areasonabl e person would do or would omit to
do. Rather, the taxpayer must identify and prove an excuse on the actud facts of the
case and the Board must be satisfied that that excuse was reasonable. (paragraphs
263, 264, 268)

6. Theappdlant faled to establish areasonable excuse for filing incorrect returns. In o
far asit was suggested that the gppellant relied on the advices of an accounting firm,
the advices given were in fact non-committal and somewhat wishy-washy, with the
accounting firm refraining from expressng any view on the gpplicability of sction
61A of theInland Revenue Ordinance. Therewasno evidence of reliance. Even if the
gopelant did rely on the advices of the accounting firm, such excuse of reliance was
not a reasonable excuse. The least the appdlant should have done was to seek an
advance ruling, which was premised upon full and frank disclosure to the
Commissoner. Acting on advices on the tax scheme which depended on
concealment, or not giving the Commissioner full and frank disclosure, for its success
did not congtitute a reasonable excuse. (paragraphs 275, 289, 292, 293, 295, 298,
299)

7. If tax avoidance schemesfail, thereis no reason why taxpayers should not pay aprice.
They must be punished and other taxpayers deterred from incorrect reporting without
reasonable excuse. Where the amounts of tax involved are high, the maximum amount
of additiona tax will correspondingly be high in dollars. Taxpayerswho choseto play
with high stakes must be prepared to pay a pendty in terms of a percentage of the
stack which they chose to play with. (paragraphs 313, 317)
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8.  The additiond tax assessments were not excessive in the circumstances. The
appdlant entered into the tax scheme for the sole or dominant purpose of tax
avoidance as a matter of choice, doing so knowingly and ddiberately and in spite of
warnings. The tax scheme was a complex one. By extending the repayment date by
fiveyears, the gppdlant ddiberately continued its omission or understatement for five
more years. By increasing the interest rate, the gppellant deliberately increased the
amounts of omisson or understatement. The appdlant’ s returns omitted or
understated its assessable profits by 99.91%. Lack of intention to evade tax was not
amitigating factor. Payment of tax was not a mitigating factor. On the contrary, the
Commissioner erred in being too lenient with the gppellant. The present case was not
a cae of disclosure with full information promptly on chalenge. There was some
obstruction. Prevalence of a breach of statutory reporting duty calls for a deterrent
pendty. Taxpayersin faled tax avoidance schemes should not have unredigtic hope
for sympathy. (paragraphs 319, 320, 321, 322, 327, 328, 330, 336, 337, 338, 339)

Appeal dismissed.
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INTRODUCTION

1 In October and November 1992, the appellant and other participants entered into a
tax scheme. The gppdllant did so for the sole or dominant purpose of avoiding its liability to pay
profits tax on the rental income or reducing the amount of tax payable on such renta income.

2. The appdlant deducted interest expenses, bank charges and legd fees incurred in
respect of aloan from Bank A and reported the following profits/lossesin itstax returns:
Date of receipt Assessable profits/
Year of assessment by the Revenue (adjusted 10ss)
$
1992/93 17-8-1993 (13,356,822)
1993/94 22-7-1994 828,427"
1994/95 31-7-1995 490,892
1995/96 31-7-1996 (18,120,874)
1996/97 31-7-1997 (17,962,154)
1997/98 30-7-1998 (25,562,646)
1998/99 21-3-2001 (52,683,453)
1999/2000 21-3-2001 (68,483,142)
2000/01 30-8-2001 (67,992,935)
3. On 15 February 2001, the assessor commenced an audit on the gppd lant’ stax return

for the year of assessment 1997/98 and also an investigation into the tax affairs of the appellant.

4. The Assgtant Commissioner of Inland Revenue, having examined the facts, gpplied
sections 16, 17, 61 and/or 61A of the Inland Revenue Ordinance, Chapter 112 (*the Ordinance’),
and raised on the gppellant the following profits tax assessments after disdlowing the interest
expenses, bank charges and legdl feesin rdation to the bank loan:

Y ear of assessment Date of assessment Assessable profits
$
1994/95 30-3-2001 106,684,272
1995/96 13-3-2002 88,032,798
1996/97 19-7-2002 88,191,218
1997/98 19-7-2002 86,889,467
1998/99 19-7-2002 85,310,519
1999/2000 19-7-2002 69,475,699
2000/01 19-7-2002 69,966,325

! In the profits tax computation, $320,229, being the amount of industrial building allowance overclaimed for
1993/94, was added to arrive at arevised assessable profits of $1,148,656.
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5.

The agppellant objected againg the assessments. By a Determination dated 15

January 2004, the Commissioner determined againgt the gppellant asfollows:

Y ear of assessment Assessable profits Tax payable
$ $
1994/95 106,683,672 17,602,805
1995/96 88,032,498 14,525,362
1996/97 88,191,218 14,551,550
1997/98 86,889,467 12,903,085
1998/99 85,310,519 13,649,683
1999/2000 69,475,699 11,116,111
2000/01 72,064,262 11,530,281
Tota 596,647,335 95,878,877
6. The appdlant gppeded to the Board of Review againgt the Determination. By a

decision dated 16 March 2005, D94/04, (2005-06) IRBRD, vol 20, 47, the Board [Colin Cohen,
Mabe Lui Fung Md Y ee and Anthony So Chun Kung] dismissed the gpped.

7. The appellant lodged an apped by way of case stated to the Court of First Instance
but abandoned its appeal by notice dated 29 November 2005.

8. On 18 September 2006, after consdering the appellant’ s representations, the
Commissoner made the following additiond tax assessments (the Assessments') for making
incorrect returns.

Y ear of Additiond tax under  Percentage of additiona tax
assessment Tax undercharged section 82A to tax undercharged
$ $
1994/95 17,602,805 10,560,000 60%
1995/96 14,525,362 8,720,000 60%
1996/97 14,551,550 8,730,000 60%
1997/98 12,903,085 7,740,000 60%
1998/99 13,649,683 7,470,000 55%
1999/2000 11,116,111 5,190,000 47%
2000/01 11,530,281 4,510,000 39%
Tota 95,878,877 52,920,000 55%

0.

THE AGREED FACTS

Thisisthe agppdlant’ s gpped againgt the Assessments.
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10. The appellant and the respondent agreed the following facts set out in a Statement of
Agreed Facts and we find them asfacts.

11. This is an apped by the gppdlant agangt the following assessments, al dated 18
September 2006, by the Commissioner ng the appd lant to additiond tax under section 82A
of the Ordinance for making incorrect profits tax returns.

Year of assessment Charge no Additiona tax
$
1994/95 1-6008584-95-1 10,560,000
1995/96 1-6008566-96-1 8,720,000
1996/97 1-1159275-97-A 8,730,000
1997/98 1-2916464-98-9 7,740,000
1998/99 1-1128926-99-5 7,470,000
1999/2000 1-1123452-00-6 5,190,000
2000/01 1-1124482-01-4 4,510,000
Tota 52,920,000
12. The additiond tax was assessed following the dismissal of the appdlant’ s gpped to

the Board of Review (‘the Board’) from the assessments referred to in paragraphs 75 and 77
bel ow, whereby the gppellant was disalowed deductions for interest expenses, bank charges and
legdl feesit incurred in respect of aloan (‘the Bank Loan') of HK$1,060 million borrowed from
Bank A. An apped from the decision of the Board was abandoned (see paragraph 81 below).

13. The appdlant was incorporated in Hong Kong on 26 November 1991 with an

authorised share capita of $1,000 divided into 100 ordinary shares of $10 each. Two shareswere
issued and fully pad-up. The principd activity of the gppellant, as described in its 1994/95 to
2000/01 profits tax returns, was ‘ property investment’.

14. At dl rdevant times, Company B, acompany incorporated in Hong Kong and listed
on the Hong Kong Stock Exchange was the ultimate holding company of the gppdlant and
Company B indirectly held dl the equity in the following companies

Interest in equity held by subsidiary

Company C 100%
Company D 100%
The gppdlant 100%

Company E [City X] 100%
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15. From the date of incorporation up to 31 December 2000, the following individuas
were the directors of the appellant:

@ MrF (Appointed on 24 March 1992 and resigned on 1 January
1994)

(b) MrG (Appointed on 24 March 1992 and resigned on 2 August
1994)

(c0 MrH (Appointed on 24 March 1992 and resigned on 2 August
1994)

(d) Mrl (Appointed on 1 July 1993 and resigned on 2 August 1994)

e Mrd (Appointed on 1 January 1994 and resigned on 10 June 1994)

® MrK (Appointed on 1 July 1994 and resigned on 2 August 1994)

(9 MrL (Appointed on 2 August 1994)

h Mrm (Appointed on 2 August 1994)

) MrN (Appointed on 2 August 1994)

16. Company O wasincorporated in Country P on 20 October 1992 with an authorised

capital of HK$1,060,000,002 divided into 2 ordinary shares of HK$1 each and 1,060,000,000
cumulative redeemable preference shares of HK$1 each. Throughout the relevant period under
dispute, dl the ordinary shares were issued to Bank Q and dl the cumulative redeemable
preference shares were subscribed by Company E

17. Company O has not gpplied for a business regigtration in Hong Kong.

18. The object or purpose for which Company O was established, as laid down in its
Memorandum of Association, was to enter into a sub- participation agreement with Bank Q which
was to be made on or about 26 October 1992. Clause 8 of Company O s Memorandum of
Association and Articles 86 to 90 of Company O’ s Articles of Associaion aso provided for the
conditions upon which dividends were payable to Company O’ s shareholders.

19. Throughout the rlevant period, the 2 ordinary shares of Company O were held by
Bank Q.
20. Company Ewas incorporated in Country P on 7 August 1992 with an authorised

share capital of US$5,000 divided into 5,000 ordinary shares of US$1 each with onevotefor each
share. Company Eisawhally owned subsdiary of Company B.

21. Company E has not applied for a business registration in Hong Kong.

22. From date of incorporation to 31 December 2000, the following individuas were
directorsof Company E
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@ MrF (Appointed on 7-8-1992 and resigned on 1-1-1994)
(b) MrG (Appointed on 7-8-1992 and resigned on 2-8-1994)
(0 MrH (Appointed on 7-8-1992 and resigned on 2-8-1994)
(d) Mrl (Appointed on 1-11-1993 and resigned on 2-8-1994)
e Mrd (Appointed on 22-2-1994 and resigned on 10-6-1994)
® Mrm (Appointed on 2-8-1994)
@ MrR (Appointed on 2-8-1994)
h MrS (Appointed on 2-8-1994)
® MrT (Appointed on 2-8-1994)
() MsU (Appointed on 2-8-1994)

23. Inthe minutes dated 29 September 1992 of ameeting of the directorsof Company E,

it was recorded that the directors resolved that a Hong Kong dollar current account in name of
Company E would be opened with Bank Q.

Sale and Purchase of Property

24, In the written resolutions dated 18 September 1992 passed by the board of directors
of Company D, it was resolved that:

@

(b)

(©

(d)

Company D should procure Company C to transfer the property at Address
AY (‘the Property’) to the gppellant. Any one director of Company D should
be authorised on behdf of Company D to 9gn any documents to sgnify
Company D’ s consent to the trandfer;

the purchase condderation of $1,060 million should be provided to the
gopelant by an inter-company unsecured loan from Company D. After
referring to the prevailing interest rate charged on the unsecured advance of
amilar sze with no fixed repayment terms, Company D should accept the
recommendation to charge the inter-company loan at the interest rate of 11 per
cent per annum;

the statutory declaration for claiming relief from the Collector of Stamp Revenue
under section 45 of the Stamp Duty Ordinance as regards the assgnment of the
Property should be approved; and

any one director of Company D should be authorised to make the statutory
declaration and to sgn any other documents on behdf of Company Din
connection therewith.

25. In the written resol utions dated 19 September 1992 passed by the board of directors
of the appdlant, it was recorded that the directors resolved:
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@

(b)

(©

(d)

(€)

()

The appelant should acquire the Property from Company C at a consideration
of $1,060 million. The Property should be held as along term investment for
rentals and should continue to be leased to Company AW;

the acquidition of the Property by the appelant should be financed by an
inter-company unsecured loan from Company D. After refearing to the
prevailing interest rate charged on the unsecured advance of smilar sze with no
fixed repayment terms, the appelant should accept the recommendation of the
interest rate of 11 per cent per annum regarding the proposed inter-company
loan;

the sde and purchase agreement to be entered into between Company C asthe
vendor and the appelant as the purchaser (‘the Agreement’) should be
approved. Any one director of the gppdlant should be authorised for and on
behdf of the gppellant to execute the same and to agree to such modifications or
dterations to be made thereto as he may think fit;

the assignment to be entered into between Company C asthe assgnor and the
aopellant as the assgnee in respect of assgning dl the beneficial interests and
title of the Property to the appdlant (‘the Assgnment’) should be gpproved.

Any two directors of the gppellant should be authorised for and on behaf of the
appellant to execute the same and to agree to such modifications or dternations
to be made thereto as he may think fit and to affix the Sed of the appdlant
thereon in his presence;

the statutory declaration for claiming relief from the Collector of Stamp Revenue
under section 45 of the Stamp Duty Ordinance as regards the assgnment of the
Property by Company C to the appdlant (‘the Statutory Declaration’) should
be approved. Any onedirector of the appellant should be authorised for and on
behdf of the appellant to make the Statutory Declaration; and

any one director of the gppellant should be authorised for and on behdf of the
aopdlant to Sign any other documents in connection with the Agreement, the
Assgnment, and the Statutory Declaration, and to do such acts and things as
may be necessary to give effect to the acquisition of the Property.

26. By asdeand purchase agreement dated 21 September 1992, Company C agreed to
sdl the Property to the gppellant at $1,060 million.

27. By a deed of assgnment dated 21 September 1992, Company C assigned the
Property to the appellant.
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28. The appellant recorded the below accounting entries in respect of the transfer of
Property in its books on 21 September 1992:

Debit Leasehold land and building 1,060 million

Credit Current account with Company D 1,060 million
29. On 23 September 1992, Mr H made a declaration for the purposes of section 45 of
the Stamp Duty Ordinance.

Bank Loan from Bank A

30. In the written resolutions dated 21 October 1992 passed by the board of directors of
the appellant, it was recorded that the directors resolved:

(& Theappdlant should accept the terms and conditions set out in afacility letter to
be entered into between the gppellant and Bank A (‘the Facility Letter’)
regarding the proposed |oan, which includes the following:

- the loan should be repayable by the gppdlant in one instament on the
repayment date as defined in the Fecility Letter;

- theinterest rate for the loan should be at 10% per annum; and

- Company D should execute a guarantee (the Guarantee') in favour of
Bank A under which Company D should guarantee to pay to Bank A on
demand any of the following amounts as defined in the Guarantee as the
Guaranteed Moneys which were defined as adl moneys owing by the
gopdlant to Bank A a any time, interet on such moneys and dl
reasonable expenses of Bark A in enforcing the Guarantee,

(b) any one of the directors of the appellant should be authorised to execute the
Loan Agreement and any other documents in connection with the Loan
Agreement.

31. InaLoan Agreement dated 28 October 1992, Bank A confirmed thet it would place
a the digposd of the appellant the Bank Loan of $1,060 million according to the terms and
conditions set out in the Loan Agreement.

32. By a guarantee dated 28 October 1992, Company D guaranteed to pay to Bank A
on demand any of the Guaranteed Moneys as defined in the Guarantee which have fdlen due by the
gppellant and that have not been paid at the time such demand is made.
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33. By aletter dated 2 October 1992, Bank A confirmed with the gppellant that the fees
payable under the Bank Loan included an arrangement fee of $3,500,000, an annual management
fee of $100,000, and the lega feesincurred by the solicitors of Bank A regarding the Bank Loan.

L oan Participation and Sub-Participation

34. By aparticipation agreement dated 28 October 1992, Bank Q agreed with Bank A
to participate in the loan of $1,060 million on the terms thereof.

35. By asub- participation agreement dated 28 October 1992, Company O agreed with
Bank Q to sub-participate in the loan of $1,060 million.

36. MrV of Bank A, Hong Kong signed the sub- participation agreement on 28 October,
1992 pursuant to authority approved at a board resolution passed by the board of directors of
Company O on 26 October, 1992.

37. (@ Accordingtoaninterna fax fromMr V to Bank A [City X, Country P dated 26
October 1992, the sub-participation agreement would be signed on 28 October
1992 in City W as per an action list attached to the fax.

(b) There exids a copy of an agenda for, inter dia, the sgning of the
ub-participation agreement on 28 October 1992 n City W together with
copies of 6 sets of used return jetfoil tickets between Hong Kong and City W
for 28 October 1992 with departuretimesfrom Hong Kong to City W and from
City W to Hong Kong coinciding with those set out in the agenda

() Accordingto aninterna memo of Bank A dated 30 October 1992, Mr V gave
ingruction to credit Bank A [City W]'s HKD Account with the sum of
HK$15,000 being the signing fee for the sub- participation agreement.

Subscriptionsfor Preference Sharesin Company O by Company E

38. In the written resol ution dated 26 October 1992 passed by the board of directorsand
sgnedby Mr 'Y and Ms Z as directors of Company O, it was recorded that the director resolved
among cther things thet:

(& two ordinary shares would be issued to Bank Q on 27 October 1992 with
payment in cash of the par vaue to be made by Bank Q on or before 2
November 1992,
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(b)

(©

(d)

(€)

()

1,060,000,000 cumulative redeemable preference shares would be issued to
Company E on 27 October 1992 with payment in cash of the par value by
Company E on or before 2 November 1992;

a sub- participation agreement entered into between Company O and Bank Q
would be approved and that Mr V of Bank A would be authorised on behdf of
Company O to execute the sub- participation agreement;

that the amount recelved in respect of the cumulative redeemable preference
shares was to be deposited by Company O with Bank Ain City X branch
overnight on 2 November 1992 and, pursuant to Article 87, the one-day
interest thereon would be declared dividend in favour of the holder of the
cumulative redeemabl e preference shares,

pursuant to Article 88, each amount received by Company O from timeto time
under the sub-participation agreement would conditute surplus and that
payment of interim cumulative preference dividends to the holder of the
cumulative redeemable preference shares from each such amount upon receipt
be authorised; and

that any onedirector, or any person authorised by the directors, should do such
act and execute such documents as might be required or otherwise regarded by
him as necessary or desirable in connection with the resolution, including to sign
and deliver irrevocable payment ingtructions to Company O s bank to effect
payments of the cumulative preference dividends.

39. Inthe minutes of ameeting of the directorsof Company E dated on 21 October 1992,
it was recorded the directors resolved that Company E should subscribe at par for dl the
1,060,000,000 cumul ative redeemabl e preference shares of $1 each in the capita of Company O.

40. Inthe minutes of ameeting of the directorsof Company E dated 21 October 1992, it
was recorded that:
(@ the2ordinary shares(‘the Shares’) and 1,060,000,000 cumulative redeemable

(b)

preference sharesin Company O were to be respectively held by Bank Q and
Company E

an option agreement should be executed between Company E and Bank Q
under which Company E should grant to Bank Q an option to require Company
E to purchase and Bank Q should grant to Company E an option to require
Bank Q to sl the Shares; and
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(c) thedirectors resolved that the option agreement should be gpproved and that
any one director should be authorised to execute the option agreement.

41. By an option agreement dated 28 October 1992, Company E granted to Bank Q an
option to require Company Eto purchase the Shares in Company O and Bank Q granted to
Company E an option to require Bank Q to sdl the Sharesin Company O on the terms set out
therein. Neither option hasbeen exercised in the periods covered by the assessmentinthiscase. In
the option agreement, Bank Q gave the following undertakings:

@ Clause7.01
Bank Q shdl not vote in favour of any resolution to:

(0] amend or vary the memorandum or articles, or amend or waive any
terms of the sub- participation agreemert;

(D) ater the share capitd of Company O;
(i) incur any indebtedness on the part of Company O; and
(iv)  wind up Company O.

(b) Clause7.02

Bank Q agreesto procure and to pass such resolutions as may be necessary to
ensure, that the profits of Company O in each of its financid year should be
digributed in full semi-annualy by way of cumulative preference dividends
promptly upon receipt of such profits. Bank Q acknowledges and agrees that
any payment receved by Company O pursuant to the terms of the
sub- participation agreement shdl condtitute profits of Company O and would
use reasonable endeavoursto procure that such profitswill be digtributed in full.

The Fund Flow

42. By aletter dated 9 October 1992, the appellant instructed Bank A to transfer out of
its account on the draw down date and the anniversaries thereof the feesreferred to in paragraph
33 above.

43. (@) By aletter dated 28 October 1992, the appellant gave noticetoBank A to draw
down the loan of $1,060 million for value on 2 November 1992 and credit the
um to the account it maintained with Bank A.
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(b) By aletter dated 28 October 1992, the appellant instructed Bank A to transfer
out of its account $1,060 million for value on 2 November 1992 to the account
Company D mantained with Bank A. The transfer was recorded in the bank
Statement of the gppellant.

44, On 2 November 1992, Bank Q paid the sum of $1,060 million to Bank A under the
Participation Agreement.

45, On 2 November 1992, Bank A paidthe sum of $1,060 million to the gppellant under
the Loan Agreement.

46. On 2 November 1992, the appellant paid the sum of $1,060 million to Company D.
47. On 2 November 1992, Company D paid the sum of $1,060 million to Company E as

an unsecured inter-company loan.

48. On 2 November 1992, Company E pad the sum of $1,060 millionto Company O as
the subscription money for the alotment of 1,060,000,000 redeemable preference shares.

49. On 3 November 1992, Company O paid the sum of $1,060 million to Bank Q under
the Sub- Participation Agreement, thereby completing the flow of funds. Accordingly, between 2
and 3 November 1992 the rel evant fundswere placed by Company O on an overnight deposit with
the City X branch of Bank Q.

I nterest/Dividend Payments

50. With the exception of the 1% interest/dividend payment, the amount and date of the
each interest payment under the Loan Agreement/Participation Agreement/Sub-Participation
Agreement coincided with the amount and date of each dividend payment in respect of the
redeemable preference sharesin Company O. The 1% interest/dividend payment was exceptional
because of the one day’ sinterest payable to Company O by bank A [City X].

51 For example, with respect to the interest/dividend payment which took place on 3
May 1993:

(@ On28April 1993, Company D gave an irrevocable ingtruction to Bank A to
debit the amount of HK$52,807,186.17 from its account and pay the same to
the gppellant’ saccount on 3 May 1993 (in order to put the agppellant in fundsto
make the interest payment);



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

(b)

(©

(d)

(€

(®

On 28 April 1993, the appdlant gave an irrevocable ingtruction to Bank A to
debit the amount of HK$52,807,186.17 from its account on 3 May 1993 to
settle the 1% interest payment due to Bank A under the Loan Agreement;

On 28 April 1993, Company E gave an irrevocable ingtruction to Bank Q to
debit the amount of HK$52,807,186.17 (representing the 1* dividend payment
expected to receive from Company O) from its account and pay the same to
Company Don 3 May 1993 (in order to cover the outflow of funds from
Company D under (@) above);

According to adocument dated 30 April 1993, Bank A informed Bank Q of the
details of the payment of HK$52,807,186.17 (made up of HK$52,517,568.68
and HK$289,617.49, the latter being the overnight interest on the principa
amount of HK$1,060,000,000 on 2 November 1992) to take place on 3 May
1993 amongst various accounts and the accounting entries which were required
to be made.

According to adocument dated 30 April 1993, Mr V gave indructions to the
OIC Loans Section of Bank A in respect of the accounting entries to be made
on 3 May 1993 in the accounts of Company D, the appellant and Bank Q.

On 3 May 1993, the following fund flow in respect of the interest/dividend
payment took place:

()  Company D paid the sum of HK$52,807,186.17 to the appellant;

(i)  the appellant paid the sum of HK$52,807,186.17 to Bank A as the 1%
interest payment;

(i) Bank A paid the sum of HK$52,807,186.17 to Bank Q pursuant to the
Participation Agreement;

(iv) Bank Q paidthe sum of HK$52,517,568.68 to Company O pursuant to
the Sub- Participation Agreement, and Bank A (City X Branch) paid the
sum HK$289,617.49 [to] Company O (being the overnight interest on
the principal amount of HK$1,060 million on 2 November 1992);

(v)  Company O paid the sum of HK$52,807,186.17 to Company E asthe
1% dividend in respect of the redeemable preference shares;

(vi)  Company E paid sum of HK$52,807,186.17 to Company D pursuant to
the irrevocable instruction dated 28 April 1993.
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52. All subsequent interest/dividend payments were effected in manner smilar to thet of
the 3 May 1993 payments.

Group Re-organisation and Amendment of Guarantee

53. In the minutes of a meeting of the board of directors of the gppdllant dated 29 July
1994, it was recorded that Company B would subgtitute for Company D as the guarantor to the
Bank Loan of $1,060 million provided by Bank A to the appellant.

54, Inthewritten resolutions of Company B dated 29 July 1994, it was recorded that the
ultimate holding company Company B shoud substitute Company D as the guarantor to the Bank
Loan of $1,060 million provided by Bank A.

55. By an amendment agreement dated 1 August 1994, Bank A agreed to release
Company D from its obligations under the Guarantee, subject to the conditions, inter dia, that
Company Bshould enter into a guarantee with Bank A subgtantidly in the same form as the
Guarantee.

56. By aguarantee dated 1 August 1994, Company B guaranteed to pay to Bank A on
demand any of the Guaranteed Moneys as defined in the guarantee which have fdlen due by the
gppellant and that have not been paid at the time such demand ismade. Guaranteed Moneyswere
defined asdl moneysowing by the appd lant toBank A at any time, interest on such moneysand dl
reasonable expenses of Bank A in enforcing the guarantee.

57. By a letter dated 28 July 1994, Bank A gave notice to Bank Q of an amendment
agreement relating to the Loan Agreement to be made between Bank A the appdlant and
Company D asking Bank Q to confirm its agreement to the terms of the agreement and changesin
the participation agreement between Bank A and Bank Q dated 28 October 1992 consequent
upon the amendment agreement which Bank Q did by sgning the letter.

58. In the written resolutions of the board of directors of Company O dated 1 August
1994 in theCountry P, it was recorded that the directors approved aletter agreement to be entered
into between Bank Qand Company O [to approve] the terms of an amendment agreement
between Bank Q and Bank A.

59. By aletter dated 1 August 1994, Bank Q gave notice to Company O of amendments
to the partici pation agreement between Bank A and Bank Q to reflect the amendments pursuant to
the Amendment Agreement whereby Company D wasto be released from its obligations under the
Company D Guarantee to Bank A and Company B was to be subgtituted as guarantor asking
Company O to confirm its agreement to consequentid amendments to the sub-participation
agreement between Bank Q and Company O which Company O did by sgning the |etter.
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60. In the minutes of ameseting of the board of directors of Company E dated 25 July
1994, it was resolved that Company E should give consent to a letter agreement to approve the
proposed change of guarantor to the loan as defined in the sub-participation agreement.

61. By aletter agreement dated 25 July 1994, Company E gave consent to Bank Q to the
amendment to the sub-participation agreement pursuant to aletter agreement to be made between
Bank Q and Company O.

Extension of Loan Facility

62. In the written resolutions of the board of directors of the appellant dated 12
November 1997, it was recorded that the directors of the appellant approved a draft amendment
agreement relating to the Loan Facility of $1,060 million to be executed between Bank A and the
gopellant under which the repayment date was extended for a period of 5 years.

63. By an amendment agreement dated 18 November 1997, Bank A and the gppellant
agreed to vary the terms in the loan agreement in order to extend the repayment date under the
origind agreement for afurther period of 5 years and to increase the interest payable on the loan to
the annud rate of 13 per cent per annum.

64. By a letter agreement dated 18 November 1997, Company O confirmed its
agreement to the amendments to the sub- participation agreement as a result of the amendment to
the participation agreement between Bank A and Bank Q caused by the changes.

65. Inthe written resolution of the board of directorsof Company O dated 18 November
1997, it was recorded that the sole director of Company O approved the letter agreement in the
form of the attached draft be entered into between Bank Q and Company O to approve the terms
of the amendment agreement and other amendments to the sub- participation agreement.

66. In the minutes of a meeting of the board of directors of Company E dated 17
November 1997, it was resolved that Company E should approve the letter agreement to be
entered into by Company E and Bank Q to gpprove the terms of the amendment agreement and
certain amendments to the option agreement.

67. By aletter dated on 18 November 1997 to Bank Q, Company E gave consent to the
amendment to the sub-participation agreement pursuant to aletter agreement to be made between
Bank Q and Company O.

Returns and Accounts
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68.

69.

On divers dates, the gppellant filed its profits tax returns for the years of assessment
1994/95 to 2000/01.

The appdlant makes up its accounts to 31 December each year. In its accounts for

the years ended 31 December 1994 to 2000, the appellant recorded the following particulars.

Y ear ended
31 December

Rental income

Bank interest

Expenses
Interest paid

Bank charges
Genera/sundry
expenses
Insurance
Professional fee
Legal fee
Crown rent
Repairs &
maintenance
Auditors’
remuneration
Depreciation &
Amortisation

Profits/(L oss)
before tax

Asat 31 December
Fixed Assets
Leasehold land

Building

Less: Aggregated
Depreciation

Amount due from

Ultimate Holding Co.

Current Assets

Amount due from
immediate holding
company

Prepayment

Cash at bank

(@ Profit and Loss Accounts

1994 1995 1996 1997 1998 1999 2000
$ $ $ $ $ $ $
117,441,08 99,091,392 99,091,392 99,091,392 99,091,392 82,576,160 82,576,160
0
884 238 1,792 8,922 1,964 1,892
117,441,08 99,092,276 99,091,630 99,093,184 99,100,314 82,578,124 82,578,052
0
106,000,00 106,000,000 106,000,000 111,314,521 137,800,000 137,800,000 137,800,000
0
100,600 100,300 100,300 1,138,512 159,312 160,149 159,260
3,370 3,765 2,594 2,517 103,974 2,992 2,833
237,202 457,637 412,661 225,424 181,304 130,748 97,590
13,333 2,120 - - - - -
39,409 - - - 35,070 - -
2,000 - - 1551,366 3,042,000 2,322,450 1,975,950
- 62,135 41,100 - 108,500 210,436 91,759
16,500 24,000 26,820 28,800 28,800 20,680 25,000
8,196,023 8,196,024 22,465,254 22,465,254 22,465,254 22,465,253 22,465,254
8,212,523 8,282,159 22,533,174 22,494,054 25,679,624 25,018,819 24,557,963
2,832,643 (15753,705) (29,957,099) (37,633,210) (64,823,900) (80,534,584) (80,039,594
(b) Baance Sheets
1994 1995 1996 1097 1998 1999 2000
$ $ $ $ $
742,000,000 742,000,000 742,000,000 742,000,000 742,000,000 742,000,000 742,000,000
343,259,816 343,452,927 343,452,927 342,118,638 342,118,638 342,118,638 342,118,638

1,085,259,816

1,085,452,927

1,085,452,927

1,084,118,638

1,084,118,638

1,084,118,638

1,084,118,638

(23,614,898) (31,810,922) (54,276,176) (76,741,430) (99,206,684) (121,671,937) (144,137,191)

1,061,644,918 1,053,642,005 1,031,176,751  1,007,377,208 984,911,954 962,446,701 939,981,447
17,616,635 10,027,457 1,849,199

20 20 - - - - -

47,440 81,886 66,155 31,854 29,889 608,052 694,732

6,984 8,485 26,626 51,831 99,498 46,318 29,055
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54,444 90,391 92,781 83,685 129,387 654,370 723,787
Current Liabilities
Accruals and
provisions (19,127,486) (19,325,047) (18,641,024) (23,904,809) (23,418,855) (22,792,891)  (22,615,164)
1.060,188,511 1.044,434.806 1,014 477,707 983,556,084 961,622,486 940,308,180  918,090.070
Share capital 20 20 20 20 20 20 20
Retained profits/

(Accumulated L osses) 188,491 (15,565,214) (45,522,313) (83,155,523) (147,979,423) (228,514,007) (308,553,601)
Shareholders’ Fund/

(Deficit) 188,511 (15,565,194) (45,522,293) (83,155,503) (147,979,403) (228,513,987) (308,553,581)
Bank loan 1,060,000,000 1,060,000,000  1,060,000,000 1,060,000,000 1,060,000,000  1,060,000,000 1,060,000,000
Amount due to

Ultimate Holding Co. - - 6,711,587 49,601,889 108,822,167 166,643,651

1,060,188.511 1044434806 1014477707 983,556,084 961,622,486 940,308,180 918,000,070

70.

2000, the descriptions for the Bank Loan are summarised below:

Y ears ended 31 December 1994 to 1997

‘BANK LOAN

In the notes to the appellant’ s accounts for the years ended 31 December 1994 to

The bank loan is secured by guarantee from the Company’ s ultimate holding
company and is repayable after one year but within five years from the balance sheet

date.’

Y ears ended 31 December 1998 to 2000

‘BANK LOAN

The bank loan is secured by a guarantee from the Company’ s ultimate holding
company and is repayable in full upon maturity in year 2002."

71.
assessment 1994/95 to 2000/01 as follows:

The appdlant computed its assessable profitsy(adjusted losses) for the years of

Y ear of Assessment 1994/95  1995/96 1996/97 1997/98  1998/99 19992000  2000/01
$ $ $ $ $ $ $

Profit/(Loss) before tax 2,832,643 (15,753,705) (29,957,099) (37,633,210) (64,823,900) (80,534,584) (80,039,594)
Add: Depreciation 8,106,023 8,196,024 22,465,254 22,465,254 22465254 22465253 22,465,254
Other adjustments 25 47.440 81.886 66.155 133,254 20,889 19,032
11,028,691 8,243,464 22,547,140 22,531,409 22,598,508 22,495,142 22,484,286

Less Depreciation allowance(10,433,568) (10,475,375) (10,432,668) (10,428,991) (10,425,682) (10,422,704) (10,420,023)
Other adjustments (50,860) _ (81,886) (66.155) (31,854)  (32,379)  (20,996)  (17.604)

Assessable profit/
(Adjusted loss)

Notes:

——244.263(18,067.502) (17,908.782) (25,562.646) (52.683,453) (68.483,142) (67,992.935)
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72.

(@ Theappellant revised its tax computations for the years 1994/95 to 1996/97.
The assessable profits/(adjusted losses) for the 3 years of assessment represent
the revised figures.

(b) An assessable profit of $1,148,656 was declared for the year 1993/94 after
deduction of interest expenses of $106,000,000 and bank charges of $100,000.
Theloss brought forward from 1992/93 was $13,356,822. After setting off the
assessable profit declared for the year 1993/94, a loss of $12,208,166 was
carried forward to the year 1994/95.

In the schedules to the appdlant’ s returns for the years of assessment 1994/95 to

2000/01, the descriptions for the interest expenses are summarised below:

73.

‘Interest on bank loan from [Bank A] of [Address AX].’
‘The bank loan was used to finance the purchase of the property at [Address AY]
which has been let out for taxable rentd income. The loan is not secured by any

nonttaxable deposit. Theinterest is therefore deductible under Section 16(1)(a) and
16(2)(d) of the Inland Revenue Ordinance.’

Note:

In the schedule for the year of assessment 1994/95, the ‘ property’ was described as
the * Company’ s property’.

On divers dates, the assessor issued to the appdlant the following

assessment/statements of loss for the years of assessment 1994/95 to 2000/01.:

Tax Audit

Y ear of Date of assessment/ Assessable

assesament statement of loss profit/(loss)
$

1994/95 20 Aug 1998 544,263  (Revised)
1995/96 20 Aug 1998 (18,067,502) (Revised)
1996/97 28 Aug 1998 (17,908,782) (Revised)
1997/98 28 Aug 1998 (25,562,646) (Revised)
1998/99 6 July 2001 (52,683,453)
1999/2000 6 July 2001 (68,483,142)
2000/01 25 Sept 2001 (67,992,935)
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74. On 15 February 2001, the assessor commenced an audit on the appellant’ stax return
for the year of assessment 1997/98 and also an investigation into the tax affairs of the appdlant.

75. On divers dates, the Assstant Commissoner, having examined the facts, applied the
provisons in sections 16, 17, 61 and/or 61A of the Ordinance and raised on the appellant the
following profits tax assessments to disallow the interest expenses, bank charges and legd feesin
relation to the Bank Loan:

Year of Assessment 1994/95 1995/96 1996/97 1997/98 1998/99 1999/2000 2000/01
$ $ $ $ $ $ $

Profit/(Loss) per return 544,263 (18,067,502) (17,908,782) (25,562,646) (52,683,453) (68,483,142) (67,992,935)

Add: Interest expenses 106,000,000 106,000,000 106,000,000 111,314,521 137,800,000 137,800,000 137,800,000
Bank charges 100,600 100,300 100,000 1,137,592 158,902 158,841 159,260
Legal fees 39,409 - - 35,070 - -

Assessable profits 106,684,272 88,032,798 88,191,218 86,889.467 85,310,519 69,475,699

69,966,325

Tax payable 17.602.904 14,525.411 14,551,550 12,903,085 13.649.683 11,116,111 11,194,612
76. Accounting Firm AA on behaf of the gppellant objected againgt the assessments.

77. By a determination dated 15 January 2004, the Commissioner determined the
assessments as follows:

Y ear of assessment Tota assessable profits Totd tax payable
$ $
1994/95 106,683,672 17,602,805
1995/96 88,032,498 14,525,362
1996/97 88,191,218 14,551,550
1997/98 86,889,467 12,903,085
1998/99 85,310,519 13,649,683
1999/2000 69,475,699 11,116,111
2000/01 72,064,262 11,530,281
Tota 596,647,335 95,878,877
78. By a Notice of Apped dated 13 February 2004, Messrs Baker & McKenzie on

behalf of the appellant appealed to the Board.
79. The gppedllant purchased tax reserve certificates for the full amount of tax assessed.
The Board’ sConclusons

80. By the Decison, the Board of Review upheld the Commissioner’ s determingtion.
See D94/04, (2005-06) IRBRD, vol 20, 47.
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Assessments Final and Conclusive

8l The appdlant gpplied for a case to be gated for the opinion of the Court of First
Instance under section 69 of the Ordinance. The Board stated the case on 3 November 2005 and
the appellant transmitted the stated case to the Court of First Instance on 17 November 2005. By
notice dated 29 November 2005, Messrs Baker & McKenzie on behdf of the gppellant informed
the Court of First Instance that the appellant would abandon the gppedl. As such, the assessments
as determined by the Commissioner in paragraph 77 have become finad and conclusive under
section 70 of the Ordinance. The amount of profits understated and tax undercharged are
tabulated asfollows:

Percentage of profits
Totd assessable Assessable understated to total
Y ear of profits profits aready Profits assessable profits
assessment reported understated
$ $ $
1994/95 106,683,672 544,263 106,139,409 99%
1995/96 88,032,498 Nil 88,032,498 100%
1996/97 88,191,218 Nil 88,191,218 100%
1997/98 86,889,467 Nil 86,889,467 100%
1998/99 85,310,519 Nil 85,310,519 100%
1999/2000 69,475,699 Nil 69,475,699 100%
2000/01 72,064,262 Nil 72,064,262 100%
Totd 596,647,335 544,263 596,103,072
Percentage of tax
Year of Totd tax Tax dready Tax undercharged to
asessment payable charged undercharged total tax payable
$ $ $
1994/95 17,602,805 Nil 17,602,805 100%
1995/96 14,525,362 Nil 14,525,362 100%
1996/97 14,551,550 Nil 14,551,550 100%
1997/98 12,903,085 Nil 12,903,085 100%
1998/99 13,649,683 Nil 13,649,683 100%
1999/2000 11,116,111 Nil 11,116,111 100%
2000/01 11,530,281 Nil 11,530,281 100%
Tota 95,878,877 Nil 95,878,877

Additional Tax under section 82A
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82. On 21 March 2006, the Commissioner gave notice to the gppellant under section
82A(4) of the Ordinance, informing the appelant that she intended to assess the appdlant to
additional tax for making incorrect returns for the years of assessment 1994/95 to 2000/01.

83. On 20 April 2006, Messrs Baker & McKenzie submitted written representations on
behdf of the appellant to the Commissioner.

84. On 18 September 2006, the Commissioner, having considered the representations,
meade the following additiona tax assessments:

Additiond tax Percentage of
Y ear of Tax assessed under additiond tax to
assessment undercharged section 82A tax undercharged
$ $

1994/95 17,602,805 10,560,000 60%
1995/96 14,525,362 8,720,000 60%
1996/97 14,551,550 8,730,000 60%
1997/98 12,903,085 7,740,000 60%
1998/99 13,649,683 7,470,000 55%
1999/2000 11,116,111 5,190,000 47%
2000/01 11,530,281 4,510,000 39%
Totd 95,878,877 52,920,000 55%

85. On 16 October 2006, Mess's Baker & McKenzie on behaf of the appellant

appedled to the Board againgt the Assessments.
ORIGINAL GROUNDS OF APPEAL
86. The gppellant gppeded on the following grounds:

‘1. The[appdlant] did not make an incorrect return by omitting or underdating
anything in respect of which it is required by the IRO to make a return and
therefore should not be ligble to additiond tax.

2. The[appdlant] had a‘ reasonable excuse within the meaning of the IRO for
filing the profitstax returnsfor the years of assessment 1994/95 to 2000/01 on
the basis it did and therefore should not be liable to additiond tax.

3.  The amounts of the additional tax assessed are incorrect and/or excessive
having regard to the circumstances’

THE JANUARY 2007 HEARING
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87. At the January 2007 hearing, the gppellant was represented by Mr Steven Rudolf
Sieker and the respondent by Ms Gladys Li SC, leading Mr Stewart Wong. We have had the
benefit of helpful and able ass stance by both teams.

88. Mr Sieker called onefactua witness, Mr AB, a partner in Accounting Firm AA from
1 April 1987 to 30 June 2003, and one expert witness, Dr AC, a senior adviser for the Accounting
FrmAD in Hong Kong/China. Both DrAC and Mr AB were a dl materia times with accounting
firmsinvolved in devisng and advisng on tax avoidance schemes.

89. Ms Li cdled one factua witness, Mr AE, an assessor in the Fdd Audit and
Investigation Unit of the Inland Revenue Department.

90. The gppdlant furnished us with abundle of the following authorities:

1. Inland Revenue Ordinance (Chapter 112), table of contents, sections 16, 51,

61, 61A and 82A

BR 80/76, IRBRD, 259

D13/85, IRBRD, val 2,173

D18/91, IRBRD, val 6, 36

D14/98, IRBRD, vol 13, 153

D129/02, IRBRD, vol 18, 216

CIR v Ta Hing Cotton Mill (Development) Limited (2006) CACV 343/2005

D60/05, (2005-06) IRBRD, vol 20, 828

Inland Revenue Ordinance (Chapter 112), section 51C

D52/86, IRBRD, val 2, 314

D4/06, (2006-07) IRBRD, vol 21, 139

CIR v Howe (1977) 1 HKTC 936

Inland Revenue Commissioners v Duke of Westminger [1936] AC 1

Mullensv FC of T (1976) 135 CLR 290

Patcorp Investments Ltd v Federal Commissioner of Taxation (1976) 140

CLR 247

16. Lauv Federd Commissoner of Taxation (1984) 54 ALR 167

17. Stubart Investments Ltd v the Queen (1984) 10 DLR (4™) 1

18. UK Finance Act 1985 Chapter 54, sections 14, 15 and 33

19. Hutchingsv The Commissoners of Customs and Excis2[1987] VATTR 58

20. The Clean Car Company Ltd v The Commissioners of Customs and Excise
[1991] VATTR 234

21. Extractsof ‘The 1985-86 Budget: Speech by the Financid Secretary’, pages
50-53

22. Extractsof ‘Hong Kong Legidative Council Hansard 29 January 1986, pages
553-555
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23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

35.

Extracts of ‘Legidaive Council Brief, Inland Revenue (Amendment) Bill
2000', 29 September 2000, pages 1-5 [File Ref.: FIN CR 1/2306/00]
Extracts of ‘Bills Committee on Inland Revenue (Amendment) Bill 2000,
Adminigration’ s Response to Comments relating to Exemption from “tax
symmetry” Rule for Interna Borrowings by Associated Corporations’, April
2004, pages 1-7 [Ref.: CB(1)1654/03-04 (03)]

Extracts of * Paper for the House Committee meeting on 28 May 2004, Report
of the Bills Committee on Inland Revenue (Amendment) Bill 2000', 27 May
2004, pages 1-12 [Ref.: CB1/BC/1/00]

Bill Committee on Inland Revenue (Amendment) Bill 2000, Follow-up actions
aridang from the discussion a the meeting on 29 April 2004, May 2004 [Ref .
CB(1)1753/03-04 (01)]

Departmental Interpretation & Practice Note No 15, 1 May 1986

Extracts of minutes of the 2005 annua meeting between the Revenue and the
Hong Kong Ingtitute of Certified Public Accountants, November 2005, pages
35-38

Extracts of minutes of the 2006 annua meseting between the Revenue and the
Hong Kong Ingtitute of Certified Public Accountants, July 2006, pages 33-35
Extracts of Peter Willoughby, ‘Revenue Law Roundabout’ in Law Lectures
for Practitioners 1985 Libra Press Limited, pages 100-102

Extracts of Peter Willoughby, ‘ Revenue Law Roundabout’ in Law Lectures
for Practitioners 1986 Libra Press Limited, pages 209-212

Extracts of Andrew Hakyard, ‘ Revenue Law Roundabout’ in Law Lectures
for Practitioners 1987 Libra Press Limited, pages 139-142

Extracts of Michadl Olesnicky, ‘ Revenue Law Up-To-Date' in Law Lectures
for Practitioners 1988 Libra Press Limited, pages 291-300

Extracts of Michadl Olesnicky, ‘ Revenue Law Up-To-Date' in Law Lectures
for Practitioners 1992 Libra Press Limited, pages 1-5

Extracts of ‘Hong Kong Taxation Law & Practice, 1986/87 edition to
2005/06 edition

The respondent furnished us with a bundle of the following authorities

1.

© N A WN

Inland Revenue Ordinance (Chapter 112), sections 16, 51, 61, 61A, 68, 70,
82A, 82B

D40/88, (1988) IRBRD, val 3, 377

D42/89, (1989) IRBRD, vol 4, 479

D96/97, (1998) IRBRD, val 12, 520

D26/99, (1999) IRBRD, vol 14, 288

D17/01, (2001) IRBRD, val 16, 178

D90/01, (2001) IRBRD, val 16, 757

D115/01, (2001) IRBRD, vol 16, 893
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9. D118/02, (2003) IRBRD, vol 18, 90

10. D40/03, (2003) IRBRD, vol 18, 526

11. D96/03, (2004) IRBRD, vol 18, 905

12.  D59/05, (2005-06) IRBRD, vol 20, 821

13. Newton v Commissone of Taxaion of the Commonwedth of Audrdia
[1958] AC 450

THE MAY 2008 HEARING
Correspondence between the Clerk and the parties
92. The January 2007 hearing concluded on 26 January 2007.

93. On 30 May 2007, the Court of Appeal handed down itsjudgmentin Koon Wing Yee
and another v Insder Deding Tribund and another, CACV 358 and 360 of 2005.

94, In early July 2007, we were consdering our decisonin draft. By letter dated 4 July
2007, the Clerk wrote to the parties asking whether the parties would wish the Board to reconvene
to hear any submisson asaresult of the Court of Apped judgment, failing which the Board would
findise its decison and tranamit it to the parties.

95. By letter dated 10 July 2007, the Department of Justice sought clarifications from the
Board and suggested that any further submissions should wait until after thedisposd of the Financid
Secretary’ sintended apped to the Court of Final Apped. By letter dated 16 July 2007, Mess's
Baker & McKenzieindicated the gppellant’ swish to make further submissions and agreed with the
respondent’ s suggestion to await the outcome of the intended apped to the Court of Find Appedl.

96. By letter dated 18 July 2007, the Clerk wrote advising the parties that:

‘gpart from forming the view that the parties should be offered an opportunity to be
heard if they so wish, the Board has not formed any view on Koon Wing Yee' and

the suggestion to await the outcome of intended gpped to the Court of Find Apped
did not find favour with the Board.

97. By letter dated 25 July 2007, Messrs Baker & McKenzie asked for “alittle bit more
time’ before responding further as they were performing a preliminary evauation of the appdlant’ s
position and taking ingructions from the appellant.

98. The appellant took morethan *alittle bit moretime’ and by letter dated 6 September
2007, the Clerk informed it that the Board intended to deliver its decison in about 10 days time
unless persuaded to do otherwise by the appdlant. This prompted another holding reply indicating
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its desire to make further submissions. By letter dated 17 October 2007, the Clerk informed the
gppellant that unlessthe Clerk received awritten gpplication by the gppellant to amend the grounds
of apped setting out the proposed new grounds and a written submission, the Board intended to
ddliver its decison by the end of October 2007.

99. By ajoint letter dated 24 October 2007, the appellant and the respondent informed
the Board that the apped in Koon Wing Y ee was scheduled to be heard in the Court of Find
Appea on 25 & 26 February 2008.

100. By letter dated 29 October 2007, Messrs Baker & McKenzie set out a proposed
new ground of gpped and enclosed awritten submisson.

101. AstheFinancid Secretary’ sagpped tothe Court of Find Apped was scheduled to be
heard in 2 months time and bearing in mind the time estimate of 1 day by Messs Baker &

McKenzie, and in consultation with both parties, the Clerk fixed 3 evening sessions (26 — 28 May
2008) for the Board to hear the parties on the application to amend the grounds of apped and, if

thought fit, arguments under the additiond ground.

102. By letter dated 28 April 2008, the Clerk reiterated that the Board intended to restrict
further submissionsto pointsarising from Koon Wing Y eeand stated that the Board would have to
be persuaded before it would hear submissions on the Court of Final Apped’ sjudgment on section
61A in Commissioner of Inland Revenue v HIT Finance Limited.

Additional ground of appeal

103. By letter dated 16 May 2008, Messrs Baker & McKenzie contended that the points
aising from Koon Wing Y eewere covered by 1% and 3" grounds of appedl, but went on to ask for
leave to amend by adding the following ground of gpped:

‘1A. Inthelight of the principles set out in Koon Wing Yee v Insider Dealing
Tribunal (CACV 358 & 360/2005 & FACV No. 19 of 2007), the
Commissoner should have treated the assessment of additiond tax under
section 82A of the IRO asinvolving the determination of a*“crimind charge”
within themeaning of Article 11 of the Hong Kong Bill of Rights[“BOR”"] and
Article 39 of the Basic Law and therefore applied a burden and standard of
proof appropriate for such a determination and, for such purposes, was not
entitled to rely upon the earlier decison of this Board dated 16 March 2005
or upon section 70 of the IRO. The consequence of section 82A being
“arimind” in nature is that both BOR 10 and 11 are triggered and that such
section isinvalid by reason of breaches of BOR 11 and/or 10.’

The May 2008 hearing
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104. Atthe May 2008 hearing, the appellant was represented by Mr Johnny Mok SC and
the respondent by Mr David Pannick QC, leading Mr Stewart \Wong.

105. In answer to a question asked more than once by the Chairman, Mr Mok told the
Board that ground 1A set out in paragraph 103 above was the only proposed additional ground
that he was seeking the Board' s permission under section 66(3) to rely on.

106. The gppdlant submitted atotd of 5 written submissions:

(1) “Appdlat’ s submissonson Koon Wing Yee v Indder Deding Tribund’
dated 29 October 2007;

(20 ‘Appdlant’ ssupplementd submissionson Koon Wing Yee v Ingder Dedling
Tribund’ dated 16 May 2008;

(3) ‘CFA’ sPrinciplesrdating to Presumption of Innocence, undated, handed by
Mr Mok to us on 26 May 2008;

(4) *Why the Proportiondlity Test isNot Satisfied’, undated, handed by Mr Mok
to uson 27 May 2008; and

(5) ‘Appdlant’ sreply submissions’, aso undated, handed by Mr Mok to uson 28
May 2008.

107. Mr Pannick submitted that the Board should not allow the appelant to raise human
rightsissues so late in the gppedl. Without prejudice to that objection, he sought leave to adduce
further evidence. His submissions on human rights issues were concise, pertinent and helpful.

108. By consent of both parties, the statement dated 7 May 2008 of Ms AF, Assstant
Commissioner of the Fidd Audit and Investigation Unit of the Revenue, was admitted as sworn
evidence without caling the maker.

109. The gppdlant furnished us with a copy of the following authorities

1.  Inland Revenue Ordinance, Chapter 112, ss. 51, 51A, 51B, 52, 59, 60, 68,
70, 80, 82A & 82B

2. Hong Kong Bill of Rights Ordinance, Chapter 383, s=ctions 6 & 8 — Hong
Kong Bill of Rights, articles10 & 11

3. BadcLaw, aticles39 & 87
4, Crimina Procedure Ordinance, Chapter 221, section 94A
5. Securities (Indder Dedling) Ordinance, Chapter 395, sections 17, 23
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6. Securities and Futures Commission Ordinance, Chapter 24, section 33

7. Artide 14(2) of the International Covenant on Civil Politicd Rights

8.  D17/72,IRBRD, vol 2, 972

9. D94/04, IRBRD, val 20, 18

10. KoonWing Yeev Insder Deding Tribund CACV 358 & 360/2005

11. Koon Wing Yee Vv Insder Deding Tribuna and Ancther FACV No. 19 of
2007

12.  HIT Fnance Limited v CIR HCIA 14 & 15/2005

13. CIRVHIT Finance Limited FACV Nos. 8 & 16 of 2007

14. Indder Deding Tribund v Shek Mei-ling[1999] 2 HKCFAR 205

15. HKSAR vV Lam Kwong Wai (2006) 9 HKCFAR 574

16. Leung Kwok Hung v HKSAR (2005) 8 HKCFAR 229

17. HKSAR v Hung Chan Wa FACC 1/2006

18. HKSAR Vv Ng Po OnFACC 6/2007

19. Rv Edwads[1975] QB 27

20. Hanv Cugoms & Excise Commissoner [2001] 1 WLR 2253 (CA)

21. R (McCann) v Manchester Crown Court [2003] 1 AC 787 (HL)

22. Janosevic v Sweden (2004) 38 EHRR 473

23. Hakyard, Vanderwolk & Chow, Hong Kong Tax Law, Cases and Materias
(3" Edn: 2001) page 325

24. TsWa Chun Paul v Sdlicitors Disciplinary Tribund CACV 3174/2001

25.  Nga Few Fung v Cheung Kwa Heung CACV 147/2007

110. The respondent furnished us with a copy of the following authorities:

1. Inland Revenue Ordinance, Chapter 112, section 66

2. Medica Council of Hong Kong v Chow Siu Shek (2000) 3 HKCFAR 144

3. Commissoner of Inland Revenue v Loganathan [2000] 1 HKLRD 914

4. BR17/72, IRBRD, 97

5.  D57/06, (2006) IRBRD, val 21, 1061

6. TsangYiuKa v Ingder Deding Tribund [2008] 1 HKC 376

7.  RvJohngone [2003] 1 WLR 1736

8. Sheldrakev DPP[2005] 1 AC 264

9. RV NgWing Keung Paul (1996) 6 HKPLR 299; [1997] HKLRD 142

10. D115/01, (2001) IRBRD, vol 16, 893

11. Khan v Customs and Excise Commissioners [2006] STC 1167

12. R (Federation of Technologica Industries and others) v Customs and Excise
Commissioners[2004] STC 1008

13.  Wilsonv Firg County Trust Ltd (No 2) [2004] 1 AC 816

14. Ozturk v Germany (1984) 6 EHRR 409

15. Mok Tsze Fung v The Commissoner of Inland Revenue [1962] HKLR 258

2Thisisan incorrect citation for BR17/72 IRBRD 97.
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16. Hakansson v Sweden (1990) 13 EHRR 1

17. TseWa Chunv Solicitors Disciplinary Tribuna [2002] 3 HKLRD 712

18. Bryan v United Kingdom (1995) 21 EHRR 342

19. Attorney Generd of Hong Kong v Lee Kwong-kut [1993] AC 951

20. Willoughby and Hakyard, Encyclopaedia of Hong Kong Taxation, para
11[20836]

21. Ferazzniv Itdy [2001] STC 1314

22. RvBenjdidd [2003] 1 AC 1099

23.  Weson Investment Ltd v Commissioner of Inland Revenue [2007] 2 HKLRD
567

24. BR23/75, IRBRD, 187

25.  Inland Revenue (Amendment) Ordinance 1969, Ord No 26/69

26.  Legidative Council Hansard on the Inland Revenue (Amendment) (No 2) Bill
1975 — 2 April 1975, 18 June 1975 & 2 July 1975

27.  Inland Revenue (Amendment) (No 4) Ordinance, Ord No 43/75

BOARD’ S DECISION ON WHETHER TO ALLOW SUBMISSIONS ON HUMAN
RIGHTSISSUES

111. Mr Pannick submitted that it is well established that, other than in exceptiond
circumgances, itiswrong in principleto alow an extenson of time for an gppeal on the ground that
a subsequent judgment has shown the previous understanding of the law to be wrong, citing Tsang
YiuKa and othersv Insder Dedling Tribund [2008] 1 HKC 376, and argued that it must smilarly
follow that the gppe lant, whose appedl had aready been heard, could not rely on Koon Wing Yee
In an attempt to raise new human rights points out of time.

112. Mr Mok also referred to Tsang Yiu Ka and HKSAR v Hung Chan Wa FACC
1/2006 and argued that the principle there was only a recognition by the court of ‘the practical

necessity for findity in crimina process’ and distinguishable from the present case. He cited Ngal
Few Fung v Cheung Kwa Heung CACV 147/2007 and contended that a party was not permitted
In subsequent proceedingsto raise a matter which could have been raised in previous proceedings
which had been determined only if it amounted to abuse of process, but there would ‘rarely be a
finding of abuse unlessthelater proceeding involveswhat the Court regards as unjust harassment of
aparty’. Asthe Chairman pointed out to Mr Mok during his submission, Ngai Few Fung was a
caseon resjudicatain its wider sense with which we are not concerned.

113. Thereissomeforcein therespondent’ sobjections. Casessuch asHan v Custonms &
Excise Commissoner [2001] 1 WLR 2253 (CA) and Janosevic v Sweden (2004) 38 EHRR 473
were decided afew years before the January 2007 hearing.

114. However, what is at stake hereis the Board' s jurisdiction and the correct gpproach
for pendty cases generdly. Following what the Court of Apped did in Yau Wah Yau v
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Commissoner of Inland Revenue and HIT Finance Limited v Commissoner of Inland Revenue, we
alow submissions to be made on human rights issues raised by ground 1A.

In Yau Wah Yau v Commissioner of Inland Revenue [2006] 3 HKLR 586, the Court of Apped
alowed the appeal but remitted the case back to be heard de novo by a differently condtituted
Board. However, prior to the order being drawn up, on 19 June 2006, the Commissioner filed a
notice of motion for an order that the direction be rescinded or set asde and that the apped be
allowed. On 22 June 2006 it was ordered that no further steps be taken to draw up an order or
enter judgment or otherwise perfecting the terms of the judgment of 30 May 2006 until find
determination by the Court of Apped of the notice of motion. After hearing further arguments, ina
judgment handed down on 8 December 2006, the Court of Appeal held that remitting the case for
ahearing de novo was not an option open to it and there would be no rehearing, see (2006-07)
IRBRD, vol 21, 942.

However, inHIT Finance Limited v Commissioner of Inland Revenue (2006-07) IRBRD, vol 21,
972, the Court of Appeal made an order nis that the matter be remitted to the Board with the
questions that had been posed answered as per the judgments. The taxpayers applied to vary the
order nis. After hearing further arguments, the Court of Appeal ordered that the matter be
remitted to the Board; that it was a matter for the Board to be masters of their own procedure
within the context of their having held a hearing and issued a decison which wasfind subject to the
case dtated; that it must be left to the Board to decide whether to permit further evidence that might
be considered essentid inthelight of thefact that the composition of the Board might have changed;
and that it seemed clear that the parties were not entitled to call evidence which would in effect
congtitute a new case, see (2007-08) IRBRD, vol 22, 357.

115. No human rights issues are rased by the origind grounds of gpped given in
accordance with section 66(1) and it is not permissible for the gppdlant to raise them under the
origina grounds. However, we give our consent under section 66(3) to alow the appdlant to rey
on additiond ground 1A. We admit the fresh evidence from the assstant commissoner. We note
the requirement in China Map Limited and others v . Commissoner of Inland Revenue, FACV
28-31 of 2007, 28 April 2008, at paragraph 9 — 10, which wewill return in paragraph 126 below
that ‘if and whenever s66(3) consent is sought, it should be sought fairly, squardy and
unambiguoudy’:

‘Grounds of appeal : section 66(3) consent

9. By its representative, each of the Taxpayers put forward the grounds of
appeal that the profitsin question “were capital in nature and were not
assessable to Profits Tax or alternatively that the assessment was
excessive’. None of the Taxpayers pursued its alternative ground that
the assessments were excessive. That left only one question raised by the
grounds of appeal given in accordance with s.66(1). Did the profitsin
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question arise from the sale of capital assets? But at the hearing before
us, Mr Patrick Fung SC for the Taxpayers contended that there was an
antecedent question. Wer e the profitsin question fromthe carrying on of
atrade, profession or business?

10. No such question israised by the Taxpayers grounds of appeal givenin
accordancewith s.66(1). But Mr Fung contended that the Board isto be
treated as having consented under s.66(3) to the Taxpayersrelying on a
fresh ground which raised such a question. For thiscontention, Mr Fung
relied on an exchange between the Board’ s chairman and the Taxpayers
counsel (not Mr Fung or his junior Ms Catrina Lam). That exchange
took place after the close of the evidence and during final speech. By its
nature, such a question is fact-sensitive and its answer inherently
dependent on evidence. For a tribunal of fact to entertain such a
question after the close of the evidence would be unusual and plainly
inappropriate if done without offering the party against whom the
question is raised an opportunity to call further evidence. No such
opportunity was offered to the Revenue. We do not think that the Board
IS to be treated as having consented under s.66(3) to the Taxpayers
relying on a fresh ground which raised the antecedent question for which
Mr Fung now contends. If and whenever s.66(3) consent is sought, it
should be sought fairly, squarely and unambiguously. Nothing of that
kind occurred in this case’’

BOARD’ SDECISION ON GROUND 1A

116. We turn now to consder ground 1A. Sgnificantly, the contention stops at the
Commissioner level. The contention is that the Commissioner should have treated the assessment
of additiond tax under section 82A of the Ordinance as involving the determination of a ‘ crimind
charge’ within the meaning of Article 11 of the Hong Kong Bill of Rightsand Article 39 of the Basic
Law.

117. This contention is misconcelved.
118. In Commissioner of Inland Revenue v Loganathan [2000] 1 HKLRD 914 at pages

918 — 919, Cheung J, as he then was, held that the Commissoner is an ‘adminidrative authority’,
discharging adminidrative and not judicid functionsin assessing additiond tax:

‘Administrative and not judicial functions

One begins the task by asking what is the role of the Commissioner or Deputy
Commissioner in assessing additional tax. Although a comparison had been
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made to judicial proceedings in which the judge who hears the evidence will

also give the verdict, in my view, it isinappropriate to compare the role of the
Commissioner or the Deputy Commissioner to that of a judge. The
Commissioner or Deputy Commissioner'sroleisan administrative one, namely,
to assess the additional tax. There is no difference in principle between the
Commissioner or Deputy Commissioner in assessing additional tax and that of
the Commissioner in dealing with objections raised by a taxpayer against the
assessment of tax by an assessor. The role is still an administrative one. This
was the position in Mok Tsze Fung v CIR [1962] 1 HKTC 166° which was
concerned with s.64 of the Inland Revenue Ordinance of 1950 which provided
for an appeal to the (p.919) Commissioner against the assessment by an

assessor. Section 64 had since been replaced by provisions for making
objections to the Commissioner. It was held by Mills-Owens J that during the
hearing before the Commissioner under s.64, hisrolewas an administrative one
and not a judicial one, see also CIR v Board of Review, ex p Herald
International Ltd* [1964] HKLR 224 and Encyclopaedia of Hong Kong
Taxation, Vol.4, para.20299.

The power to assess additional tax by the Commissioner or Deputy
Commissioner does not make their function a judicial one. The Commissioner
or the Deputy Commissioner in assessing additional tax does not hold a hearing.
They are not required to hear evidence or observe the demeanour of witnesses.
There are no opposing parties. In considering whether additional tax should be
levied, they consider whether there was any incorrect return and the written
representation made by the taxpayer. The task can be performed by more than
one person so long as they are holders of the same rank. If a taxpayer is
dissatisfied with the assessment of additional tax, he may appeal to the Board
under s.82B of the Ordinance. The Board holds hearings to determine the

appeal .’

1109. Moreover, as Mr Pannick rightly pointed out, conferring the prosecution and
punishment of minor offences on adminidrative authorities is not incongstent with the Convention
provided that the person concerned is enabled to take any decison thus made against before a
tribuna that does offer the guarantees of the equivaent of Article 10 of the Bill of Rights, see Ozturk
v Germany (1984) 6 EHRR 409 at paragraph 56:

‘Article 6(3)(e) wasthus applicablein theinstant case. It in no wisefollowsfrom
this, the Court would want to make clear, that the very principle of the system

¥ InNinaT H Wang v Commissioner of Inland Revenue, CACV 106 of 1991, Fuad VP pointed out that Mok Tsze
Fung andHerald I nternational L td were decided when section 64 of the Ordinance was in a somewhat different
form, and warned that it would be dangerous to apply what was said in those casesto interpret section 64 inits
amended form. Itisclear from the passage cited that Cheung Jwaswell aware of the amendmentsto section 64.
* See Footnote 3 above.
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adopted in the matter by the German legislature is being put in question.
Having regard to the large number of minor offences, notably in the sphere of
road traffic, a Contracting State may have good cause for relieving its courts of
the tasks of their prosecution and punishment. Conferring on the prosecution
and punishment of minor offences on administrative authorities is not
inconsi stent with the Convention provided that the person concerned is enabled
to take any decision thus made against him before a tribunal that does offer the
guarantees of Article 6.’

120. Ozturk was gpplied in Janosevic at paragraph 81 where it was held that Contracting
States must be free to impose sanctions like tax surcharges even if they come to large amount:

‘The tax authorities are administrative bodies which cannot be considered to
satisfy the requirements of Art. 6(1) of the Convention. The Court considers,
however, that Contracting States must be free to impose sanctions like tax
surcharges even if they come to large amounts. Such a system is not
incompatible with Art. 6(1) so long as the taxpayer can bring any such decision
affecting him before a judicial body that has full jurisdiction including the
power to quash in all respects, on questions of fact and law, the challenged
decison.’

121. The Commissioner is an adminigtrator who cannot be considered to satisfy the
requirements of our Article 10. However, the SAR Government must be free to impose additional
tax which may come to large amounts. The Hong Kong sysem on additiond tax is not
incompetiblewith Article 10 of the BOR so long asataxpayer can bring any such decison affecting
him or her beforeajudicia body that hasfull jurisdiction including the power to quashin dl respects,
on questions of fact and law, the chalenged decision

122. An gpped from the Commissioner’ sassessment of additiond tax liesto the Board of
Review.
123. Mr Pannick cited Ozturk in his written submisson. Janosevic was cited by both

parties and Mr Pannick placed heavy reliance on Janosevic. In the absence of any contention by
Mr Mok that the Board isnot ajudicia body, we assumein favour of the respondent that it is. The
Board is, and there is no contention by Mr Mok to the contrary, a competent®, independent and
impartid tribuna established by law to perform the ultimate function of deciding under section 68(8)
of the Ordinance, incorporated by 82B(3) by reference, whether to confirm, reduce, increase or
annul the additiond tax assessment gppealed againgt or to remit the case to the Commissioner with

® Suggestions were made by the Court of Final Appea in Ing Baring Securities (Hong Kong) Limited v
Commissioner of Inland Revenue [2008] 1 HKLRD 412 at paragraphs 4, 17, 113, 115 and 179 to re-consider the
composition and operation of theBoard. Bokhary PImadeit plain that‘thisinvolvesno criticism of thosewilling
totaketimeout of their busy schedulesto serveontheBoard. What it does perhapsinvolve iswhether itisfair
to expect them to do so under present conditions.’
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the opinion of the Board thereon. On remission, ‘the Commissioner shdl revise the assessment as
the opinion of the Board may require and in accordance with such directions (if any) asthe Board,
a the request a any time of the Commissioner, may give concerning the revison required in order
to give effect to such opinion. The Board has full jurisdiction including the power to quash in dl
respects, on questions of fact and law, the challenged decision to assess the taxpayer to additional
tax.

124, We heard no submission on whether section 67 gppliesto additiond tax gpped. We
say nothing about its gpplicability. If it does, thereisno question about the competence of the Court
of Firg Ingance in the event of a ‘legpfrog apped to the Court of First Ingtance. It isclealy a

judicia body.

125. Ground 1A containsno chalenge againgt the Board. Thereisno contention in ground
1A on how an appedl to the Board or to the Court of First Instance (if section 67 is applicable) is
sadtofal short of the Janosevic requirements. Nor isthere any contention on how an appedl from
the Board to the Court of First Instance under section 69 is said to fal short. Section 68(7)
operatesin favour of both the taxpayer and the Revenue.

126. If the gppellant wishes to seek the Board' s consent under section 66(3) to argue
againg the Board or the Court of First Ingance asatribund offering the guarantees of Article 10 of
the Bill of Rights, it should have sought the Board' s consent ‘fairly, squarely and unambiguoudy’.
LikeChinaMap Limited, ‘nothing of that kind occurred inthiscase. As stated in paragraph 105
above, Mr Mok had told the Board more than once that ground 1A was the only proposed
additiond ground that hewas seeking the Board' s permission under section 66(3) torely on. Thus,
it isnot open to the gppellant to argue againgt the Board or the Court of Firgt Instance asatribuna
having full jurisdiction over the chalenged additiond tax assessment. Nor does ground 1A, as
formulated, entitle the appdlant to put forward such argument, whether on human rights or
otherwise, asthe gppdlant’ slegd advisersmay fed aleto. The Court of Find Apped hasruledin
ChinaMap Limited that sections 66 (1) and (3) are there to be observed.

127. The further contention in ground 1A is that the consequence of section 82A being
‘arimind’ in natureisthat both Articles 10 and 11 aretriggered and that ‘ such’ sectionisinvdid by
reason of breaches of Articles 11 and/or 10.

128. If section 82A isthe section said to invdid, the contention isnon sequitur. Invaidity
does not follow from the merefact of itsbeing ‘crimind’ in nature.

129. If section 70 is the section referred to, the short answer is that the amount of profits
understated and tax undercharged are agreed by the appellant as facts, see paragraph 81 above.
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130. It is not open to the gppd lant to repudiate an agreed fact and it has not attempted to
do so.
131. Ground 1A, as formulated, falls.

BOARD’ SVIEWSON ADDITIONAL TAX PROCEEDINGSAND APPEALSTO THE
BOARD

132. Having disposed of ground 1A as formulated, it is not necessary for us to consder
further human rights issues in respect of additiond tax proceedings. We will discuss some of the
Issues briefly but do not propose to ded with al the points canvassed.

Reasonsfor enactment of administrative penalty

133. We dart with the evidence given by the assstant commissioner, how additiona tax
came to be enacted as an adminigrative pendty and how the maximum pendty came to be
increased to 3 times the Size of the tax undercharged.

The assistant commissioner’ sevidence
134. Ms AF gsatesin her satement that:

‘2. ThelIRD is the government department responsible for the assessment and
collection of profits tax, sdaries tax and property tax levied under the
Ordinance; that the effective operation of the HKSAR' s ample tax system
with relatively low tax rates requires ahigh degree of compliance by taxpayers.
It is dso the primary duty of every taxpayer under the law to file timely and
accurate tax returnsto the IRD. Thefiling of incorrect returns causes loss in
government revenue and is unfair to the community at large.

3. Revenue raised through profits tax, sdaries tax and property tax by the IRD
forms a sgnificant portion of the HKSAR Government’ s generd revenue. |
now attach a Annex 1 atable showing the percentage of profits tax, sdaries
tax, property tax and tax under personal assessment to the HKSAR
Government’ sgenerd revenue for the years 1994/95 to 2006/07. The data
are extracted from the IRD’ s Annual Reports for the aforesaid years.

4. For tax assessment and collection purposes, tax returns are issued to the
taxpayers to report assessable profits or losses (for profits tax), assessable
income (for salaries tax) and assessable value (for property tax) based on
which assessments are made. | now attach a Annex 2 a table showing the
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number of assessmentsissued during the years 1994/95 to 2006/07. Thedata
are extracted from Annual Estimates published by the HKSAR Government.

6. Thetax reporting system in Hong Kong is an honour sysem. The IRD relies
on the taxpayers to furnish true and correct returns.

7.  Toensure compliance and to deter tax avoidance and evasion, tax returns will
be selected for audit and investigation. If thereturns are found to be incorrect,
the Commissioner may initiate pend actionsunder Part XIV of the RO, which
includes the impodition of additiona tax under section 82A.

8.  Section 82A wasfirgt introduced in 1969 pursuant to the recommendation in
Part 1l of the Report of the Inland Revenue Ordinance Review Committee’

‘Annex 1
Revenue collected by Inland Revenue Department

(Data extracted from Annua Reports of Inland Revenue Department)

Year Totd earnings& | Totd government | Totd earnings & profits
profitstax (1) generd revenue  |tax to government generd
($ billion) ($ billion) revenue
@ (b) @/ (b)
1994/95 74 151 49%
1995/96 77 153 50%
1996/97 84 174 48%
1997/98 92 229 40%
1998/99 76 179 42%
1999/00 67 162 41%
2000/01 74 179 41%
2001/02 78 157 50%
2002/03 73 148 49%
2003/04 80 175 (2) 46%
2004/05 97 230 42%
2005/06 112 205 55%
2006/07 115 229 50%

Notes:
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(1) Totd earnings & profits tax includes profits tax, salaries tax, interest tax,
property tax and personal assessment.

(2) Totd government revenue for 2003/04 excludes a transfer of $120 hillion
from the Land Fund.’

“ Annex 2
Number of assessments made by Inland Revenue Department

(Data extracted from the Controlling Officer’ s Reports of the Inland Revenue
Depatment in the Annud Estimates published by the HKSAR government)

Year Profits Sdaries Property Persona Total
tax tax tax assessment

( 000) ( 000) ( 000) ( 000) ( 000)

1994/95 382 2,084 326 192 2,984
1995/96 463 2,214 392 322 3,391
1996/97 477 2,288 436 384 3,585
1997/98 472 2,277 494 384 3,627
1998/99 427 2,250 471 367 3,515
1999/00 407 2,165 473 341 3,386
2000/01 398 2,120 487 355 3,360
2001/02 379 2,092 472 363 3,306
2002/03 375 2,108 476 342 3,301
2003/04 370 2,021 471 324 3,186
2004/05 390 2,021 480 328 3,219
2005/06 381 2,051 494 307 3,233
2006/07 408 2,127 506 328 3,369’

Part Il of the Report of the Inland Revenue Ordinance Review Committee

135. The Inland Revenue Ordinance Review Committee was chaired by the Financiad
Secretary.  Members included the Commissoner of Inland Revenue, Crown Counsd and
prominent professiona accountant and lawyer. The Committee was gppointed by the Governor to
cons der and advise on certain matters connected with the Ordinance which had been raised by the
Commissioner, the Hong Kong Genera Chamber of Commerce and certain other bodies.

136. In Part I of its Report dated 14 March 1968, the Committee reported that:

‘OFFENCES & PENALTIES
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394. The Commissoner asked usto review Part X1V of the Ordinance in the light
of certain proposals he wished to submit. The proposals were—

395.

D

)

©)

To provide an adminigtrative pendty for certain offences under the
Ordinance as an dternative to Court prosecution for the offences.

The correction of an anomay in the pendty which may be imposad
under Section 82 on summary conviction or on indictment. The
section provides that the Court may impose, in addition to afine, a
pendty of “treble the amount of tax for which the person who evaded
or atempted to evade tax isliable under the Ordinance for the year of
assessment in respect of which the offence was committed.” The
pendty should be treble the amount of tax undercharged as a
conseguence of the offence or which would have been undercharged if
the offence had not been detected before assessment.

The modification of the penalty provisons in both Section 80(2) and
Section 82(1) so that the additional pendty which a court is
empowered to impose on conviction—the amount of tax
undercharged in Section 80(2) and treble the amount of tax in Section
82(1)—shdl on an order of the Court be made payable to the
Commissioner.

In giving his reasons for the firgt proposa the Commissioner sad that the
offences for which he sought an adminigtrative pendty—i.e. apendty which
he would be empowered to impose in certain circumstances—were—

(@)

(b)

(©

the making of any incorrect return, incorrect satement or the giving of
incorrect information which, if accepted by the Department, would
result in the person being undercharged to tax,

any fallure to lodge a return which successfully defers the payment of
tax, and

any falure to notify chargeability to tax which enables the person to
avoid paying tax.

The Commissoner did not seek such a pendlty in respect of offences under
Section 82 which he proposed should be dedlt with by Court prosecution or
by compounding the offence.
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396.

397.

398.

399.

Our attention was directed to the views expressed by the Royal Commission

on The Taxation of Profits and Income, 1955 Cmd. 9474. We attach at

Appendix K an extract of the relevant paragraphs of the Commisson’ sFind

Report and it will be noted in paragraph 1070 thereof that the Commission

favoured theimpaosgition by an gppropriatetribund of pendtiesfor dl offences,
except those which depend upon the presence of fraud.

The Commissoner fdt there was need for an dternative to Court action
which would authorize him to impose pendties for most offences except
those of wilful intent to evade tax. He pointed out that it would save the
taxpayer’ stime aswell as an unpleasant appearance in Court and would aso
save the time spent by officias of the Inland Revenue Department, the Lega
Department, and the Court on the preparation and hearing of comparatively
minor cases. He agreed that he had the power to compound offences, and
thisworked reasonably well in routine offences such asfailing to lodge returns
by due date. However, he had found difficulty in convincing a person who
has understated his income that he should pay a pendty in addition to the
additional tax payable by assessment. Where an offender is unwilling to
compound his offence, the only dternative available to the Department is to
prepare a case for prosecution in Court for an offence under either Section
80(2) or Section 82(1).

The Commissioner submitted that where any person has been undercharged
to tax as a consequence of any incorrect return, statement or information
made or given to the Depatment, or where he would have been
undercharged if thereturn, etc. had been accepted, it would be reasonable to
empower the Department to impose a pendty, up to the amount of the tax
undercharged, according to the acceptability of the excuse offered by the
offender: amilar powers are to be found in the tax laws of other territories,
including South Africa, Audrdia, Maaysa and Singagpore. He envisaged
that the full pendty equa to 100% of the tax undercharged would only be
imposed for aggravated offences such as might be considered as borderline
cases for prosecution under Section 82(1).

The Ordinance providesin Section 54 that proceedings under Part XIV may
not be taken againgt the executor in respect of any act or default of the
deceased person. Asaconsegquence the offences for which a person would
be punishable under Section 80(2) and Section 82(1) if he is gpprehended
during hislifetime, go unpunished if they areonly uncovered efter hedies. The
introduction of an adminidrative penaty which may be recovered by avil

proceedings would remedy this Stuation and the pendty could be made a
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400.

401.

402.

403.

charge on the deceased’ s estate asisthe law inthe U.K. (see Section 56(5)
U.K. Finance Act 1960).

Whils we were in generd agreement on the principle of providing an
adminigrative pendty as an dternative to Court proceedings for at least
certain offences which a present are punishable under Pat XIV, we
conddered that the administration should not be empowered to impose a
heavier monetary pendty for an offence than the maximum pendty which the
Court could impose for the same offence. It appeared to usthat if a person
faled to notify the Department that he was chargeable to tax and the tax
found to be due by him for any year exceeded $2,000 the administrative
pendty as proposed could exceed the maximum fine ($2,000) which the
Court may impose on conviction for the offence under Section 80(1).
Consequently, whilst we considered that, subject to the reservation which
follows, an adminigrative penaty should be provided as an dternative to
prosecution for the offences described in sub-paragraph (@) of paragraph
395 above, we did not think such a pendty was suitable for application to
offences under sub-paragraphs (b) and (c).

Our reservation on the views expressed above isthat ataxpayer on whom an
adminigtrative pendty isimposed should be given aright of apped to some
independent tribunal. The Board of Review appeared to usto be particularly
auited to condder such appeds as it may wdl have to hear appeds by
taxpayers on assessments or additiona assessments to which administrative
pendties have been added. Whilst an gppellant may gpped to the Court from
adecison of the Board where his case involves some question of law, we
consdered that the Board should, in the case of a pendlty, be the fina arbiter
on the question of quantum as it isdready in the case of an assessment.

We agreed with both of the proposalsin (2) and (3) of paragraph 394. The
firgt of these corrects an anomay. The second, which requires the payment
to the Department of the additiona or specia pendtiesre ated to the quantum
of tax undercharged is, in our opinion, appropridte. The Department’ s
revenue collections will then reflect its efforts in recovering back duty from
taxpayers so convicted whilst the Court collects the fine.

WE RECOMMEND—

(1) (@ that, as an dternative to prosecution or compounding the
offences described in subsection (2) of Section 80, the
Commissoner be empowered to impose a pendty not
exceeding an amount equa to the tax which has been
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undercharged in consegquence of theincorrect return, statement
or information or which would have been undercharged if the
return, statement or information had been accepted as correct.
The pendty is to be additiond to the tax payable on any
assessment under Section 60 and should be recoverable by the
same process asif it weretax due on an assessment made under
the provisons of Part X;

(b)  that, if the Commissoner imposes an adminidrative penaty for
any offence under Section 80(2), he be precluded from initiating
any prosecution for the same offence;

(c) that there be aright of apped to the Board of Review on the
question of the pendty apart from the normd right of apped on
the correctness of the assessment;

(d) thatthe Board of Review be authorized to review the pendty in
the same way as if it were an assessment againgt which a
taxpayer has gppeded and to increase, reduce or annul the
pendty after consderingit inrelation to the circumstances of the
taxpayer’ s incorrect return, statement or information which
resulted in an undercharge of tax and the excuse offered by the
offender;

(2) thecorrection of the anomaly in Section 82 which a present provides
afine of two thousand dollars and treble the amount of tax for which
the person isligble for the year of assessment by making it treble the
amount of tax undercharged as a consequence of the evasion or which
would have been undercharged if the evasion had not been detected
before assessment;

(3) the modification of the pendty provisons in both Section 80(2) and
Section 82(1) so that the additiond pendty which a court is
empowered to impose on conviction—the amount of tax
undercharged in Section 80(2) and treble the amount of tax in Section
82(1)—shdl be ordered by the Court to be paid to the
Commissioner.’

Introduction of additional tax in 1969

137. The recommendations to introduce an adminigtrative pendty were implemented by
section 38 of the Inland Revenue (Amendment) Ordinance 1969, Ord No 26/69. The maximum
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pendty wasthe amount of thetax undercharged. In paragraph 11 of the gppellant’ s second written
submission, Mr Mok referred to the Commissioner’ s submission (see paragraph 398 of the Report)
and stated that:

‘Thelegidature, however, did not accept this but vastly raised the level of penalty up
to 300% of the tax undercharged, ie up to the level of pendty to be imposed for
conviction under section 80(2) of the IRO.’

This statement is factudly incorrect in two respects. The maximum under the 1969 amendment
ordinance was the amount of the tax undercharged, see paragraph 138 below. Secondly, the
maximum pendty under section 80(2) as at 1969 was the amount of the tax undercharged, not 3
times, see paragraph 403(3) of the Report. The maximum amounts under section 80(2) and 82A
weretrebled in 1975, see paragraph 145 below.

138. Sections 82A and 82B, as added by section 38 of Ord No 26/69, provided as
follows

‘82A. (1) Any person who without reasonable excuse—

(@ makes an incorrect return by omitting or understating
anything in respect of which he is required by this
Ordinance to make a return, either on his behalf or on
behalf of another person or a partnership; or

(b) makes an incorrect statement in connexion with a claim
for any deduction or allowance under this Ordinance; or

(©) givesany incorrect information in relation to any matter
or thing affecting hisown liability to tax or the liability of
any other person or of a partnership,

shall, if no prosecution under subsection (2) of section 80 or
subsection (1) of section 82 has been instituted in respect of the
same facts, be liable to be assessed under this section to
additional tax of an amount not exceeding the amount of tax
which has been undercharged in consequence of the incorrect
return, statement or information, or which would have been so
undercharged if the return, statement, or information had been
accepted as correct.
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)

©)

(4)

©)

Additional tax shall be payablein addition to any amount of tax
payable under an assessment, or an additional assessment under
section 60.

An assessment of additional tax may be made only by the
Commissioner personally or the deputy commissioner
personally.

Before making an assessment of additional tax the
Commissioner or the deputy commissioner, as the case may be,
shall—

(@) cause notice to be given to the person he proposes so to
assess which shall—

()  inform such person of the alleged incorrect return,
incorrect statement or incorrect information in
respect of which the Commissioner or the deputy
commissioner intends to assess additional tax
under subsection (1);

(i)  include a statement that such person has the right
to submit written representations to him with
regard to the proposed assessment on him of
additional tax;

(i)  specify the date, which shall not be earlier than
twenty-one days from the date of service of the
notice, by which representations which such person
may wish to makeunder sub-paragraph (ii) must be
received,

(b) consider and take into account any representationswhich
he may receive under paragraph (a) fromor on behalf of a
person proposed to be assessed for additional tax.

Notice of intention to assess additional tax and notice of an
assessment to additional tax shall be given in the same manner
as is provided in subsection (2) of section 58 in respect of a
notice of assessment under section 62.
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(6)

(1)

8B (1)

e

©)

where a person who isliable to be assessed to additional tax has
died, an assessment to additional tax may be made on his

executor, and the additional tax shall be recovered asa debt due
from and payable out of the deceased person’ s estate.

A person who has been assessed to additional tax under
subsection (1) shall not be liable to be charged on the same facts
with an offence under subsection (2) of section 80 or subsection
(1) of section 82.

Any person who has been assessed to additional tax may, within
one month after notice of assessment isgiven to him, give notice
of appeal to the Board; but no such notice shall be entertained
unless it is given in writing to the clerk to the Board and is
accompanied by a copy of the notice of assessment and a
statement of the grounds of appeal therefrom.

On an appeal against assessment to additional tax, it shall be
open to the appellant to argue that—

(@ heisnot liable to additional tax;

(b) theamount of additional tax assessed on him exceeds the
amount for which heisliable under section 82A;

(© the amount of additional tax, although not in excess of
that for which heisliable under section 82A, is excessive
having regard to the circumstances.

Subsections (2) and (3) of section 66 and sections 68, 69 and 70
shall, so far asthey are applicable , have effect with respect to
appeals against additional tax as if such appeals were against
assessments to tax other than additional tax.’

Increase of the administrative penalty in 1975

139. INBR23/75, IRBRD, 187 at page 188, the Board [L JD’ Almada Remedios, Ressdl
Fok, D A Graham & C H Wong] made a passng comment on an amendment of section 82A
Increasing the maximum from double to treble the amount of tax undercharged:

‘Under section 82A of the Inland Revenue Ordinance, the Appellant isliable to
a penalty of double the amount of tax which has been undercharged. (This
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section has since been amended to increase the penalty to treble the amount but
the amendment has no application to the case under review).’

Wewere unableto find any amendment ordinance between 1969 and 1975 increasing the amount
of additiona tax from the amount of the tax undercharged to double the amount of tax
undercharged.

140. By letter dated 23 May 2008, the Clerk wrote to both partiesto ask for assstance at
the hearing on:

(@ whether the reference to double the amount was erroneous; and

(b) how section 8 of the Inland Revenue (Amendment) (No 4) Ordinance 1975,
Ord 43/75, came to be enacted.

141. The appellant did not respond to the Clerk’ s letter.

142. Mr Pannick hdpfully confirmed that the reference was erroneous and provided us
with a copy of the Legidative Council Hansard on Ord 43/75 and a copy of that amendment
Ordinance.

143. The Hansard recorded what the Financial Secretary said when he moved the second
reading of the amendmert bill on 2 April 1975:

‘THE FINANCIAL SECRETARY moved the second reading of:—*A hill to amend
the Inland Revenue Ordinance.”

He saild—Sir, during the course of my 1974 budget speech | said that the present
investigation powers and pendty provisons in Parts IX and XIV of the Inland
Revenue Ordinance needed strengthening. The hill a present before Council is
intended to achieve just this. Honourable Memberswill no doubt recal that in 1969,
following the recommendations of the last Inland Revenue Ordinance Review
Committee, extended powers, which included the right to impose an adminigrative
pendty in cases of tax evasion, were given to the Commissioner of Inland Revenue.
These amendments, coupled with the establishment of aspecid Investigation Section
in the Inland Revenue Department, have certainly had their effect—the total amount
of tax and pendties imposed in the five years snce 31st March 1969 amounted to
$35 million, which, of course, excludes the unquantifigble, but nevertheess known,
effect that action of thissort has on the accuracy of current returns. Nevertheless)itis
the view of the Commissoner thet thereisdill alot that can bedoneinthisfied but he
Is hindered by the fact that firgt this is proving an expensve and time-consuming
operation and that secondly the penaties are not sufficiently high to act as a deterrent
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to some would-be evaders. As recently as the year ended 31st March 1974, the
average underdatement of earnings and profits in the cases findized by the
Investigation Section was as high as 79 per cent. This is a frightening figure,
particularly a atime when we need every cent we can lay our hands on—Ilegitimatdy
lay our hands on—to meet the ever increasing demands on Generd Revenue.

Whilst some of the amendments are of a comparatively minor nature—some of the
amendments proposed in this bill—and are adequately explained in the explanatory
memorandum, there are two which do cdl for particular comment.

The other amendment or redly group of amendments which merits e aboration isthe
increase in the pendtieswhich the courts may impose from $2,000 plusafine equd to
the amount of tax undercharged, to $2,000 plus treble the amount of the tax

undercharged. Thisis provided for in clause 6 and it should also be noted that by

clause 7 the Commissioner isempowered, subject to aright of gpped by thetaxpayer,
to impose an adminigrative pendty known as “additiond tax’. These amendments
a0 bring into the net for the firgt time the case where the taxpayer just Sits back and

quietly fallsto submit areturn at dl.

Clearly these amendments are intended as a deterrent and al so as a punishment to the
guilty. Itwill beevident from thefigures| have dready given to honourable Members
that the exigting penaty issmply not sufficient asadeterrent. Asregards punishment,
it will I hope be readily gppreciated that, because of high interest rates and inflation,
even wherethe maximum penaty of 100per cent isimposed asit isin the worst type
of case, the taxpayer is often no worse off than if he had paid the tax in due time.

Furthermore, it must be remembered that with astandard rate of 15 per cent, except
for corporations where the rate is now happily 16%2 per cent, the worst that can

happento an offender if heis caught isto pay tax at 30 or 33 per cent—to put it &t its
lowest leve it is worth taking a sporting chance, dthough let me say a once that |

consider there is nothing sporting about the tax evader (aughter). His action, if

undetected, smply shifts the burden of the tax on to those who are honest enough to
contribute according to law. He deserves no sympathy from this Council and | trust
he will get none | would dso remind honourable Members tha, in some
neighbouring countries, the pendties when added to the tax are confiscatory in that in
some cases they can exceed the amount of income onwhichthey arelevied. Eventhe
maximum 300 per cent pendty now proposed will sill not be anywhere near

confiscatory in Hong Kong.

An additiona motive behind the increase in the pendty isto give the Commissoner a
greater degree of flexibility in fixing the amount of the pendty. At present, as| have
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aready indicated, if one does no more than recover what one should have paid to the
Exchequer in the first ingtance, the pendty would very often have to be close to the
100 per cent margin. Thereisvery little therefore that the Commissoner can offer by
way of inducement to a taxpayer to make a clean breast of things and submit

corrected returns. Furthermore, it has been the Commissioner’ sexperiencethat once
having been caught out, the taxpayer often Stsback and leavesit to the department to
build up the necessary statements from which histrue profits can be ascertained. This
IS a laborious, paingtaking task and it is ironic that this should be done at
Government’ s expense when the fault lies entirdy with the taxpayer. There is

however an insufficient range of pendties for the Commissoner to hold out some
inducement to the taxpayer at this stage to pay his own accountant to do his own

work at his own expense.

Inthis connection, | should like to place on record what the Commissioner’ s practice
in relaion to the full voluntary disclosure of tax evasonis. Where offences under the
Inland Revenue Ordinance have been committed, the Commissioner may inditute
prosecution under Part X1V of the ordinance. Heis, however, aso given power to
compound these offences, that is to say, to accept a monetary settlement instead of
sanctioning the indtitution of a prosecution. Alternatively, he is given the power to
impose additiond tax in lieu of prosecution. Although no undertaking can be given as
to whether or not the Commissoner will refrain from prosecution in the case of ay
particular person, it is the practice of the Commissioner to be influenced by the fact
that a person has made afull confession of any offence to which he has been a party
and has given full fadilities for investigation and has provided corrected returns
accompanied by detailed satementsin support of thesereturns. Thesefactswill dso
have a favourable bearing on the amount of the pendty or where gpplicable,
additiond tax, in settlement.’

At the resumption of debate on second reading, the Financiad Secretary said on 18

June 1975 that:

145.

‘| of coursewel come [honourable Members | support of the Government’ sobjective
of reducing the incidence of tax evason, not only to protect the revenue — and if the
revenueisnot protected our low and narrowly based fiscd system is put at risk — but
also to re-assure honest taxpayers that they adone are not expected to carry the
burden of public expenditure’

Sections 6, 8 and 9 of Ord No 43/75 provided that:
‘6.  Section 80 of the principal Ordinance is amended—

(8 insubsection (1) —
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(b)
(©

() by deleting, in paragraph (a), “section 51(1) or (3)” and
substituting the following—

“ section 51(3)” ; and

(i) by deleting, in paragraph (c), “ 51(2), (6),” and substituting
the following—

“51(6),”;

by deleting subsection (1A);

by deleting subsection (2) and substituting the following—

“(2) Any person who without reasonable excuse—

(@)

(b)

(©

(d)

(€

makes an incorrect return by omitting or under stating
anything in respect of which he is required by this
Ordinanceto makeareturn, either on hisbehalf or on
behalf of another person or a partnership;

makes an incorrect statement in connexion with a
claim for any deduction or allowance under this
Ordinance;

gives any incorrect information in relation to any
matter or thing affecting his own liability to tax or the
liability of any other person or of a partnership;

failsto comply with the requirements of a notice given
to him under section 51(1); or

fails to comply with section 51(2),

shall be guilty of an offence: Penalty a fine of two thousand dollars
and a further fine of treble the amount of tax which has been
undercharged in consequence of such incorrect return, statement
or information, or would have been so undercharged if the return,
statement or information had been accepted as correct, or which
has been undercharged in consequence of the failure to comply
with a notice under section 51(1) or a failure to comply with
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section 51(2), or which would have been undercharged if such
failure had not been detected.” ; and

(d) byinserting, after subsection (2), the following new subsections—

“(2A)

(2B)

In the case of an offence under paragraph (d) of
subsection (2), the court may order the person convicted
to comply with the requirements of the notice givento him
under section 51(1) within such time as may be specified
in the order.

Any person who does not comply with an order of the
court under subsection (1) or (2A) or under section
51(4B)(b) shall be guilty of an offence: Penalty a fine of
five thousand dollars’ .’

‘8. Section 82A of the principal Ordinance is amended—

(@ insubsection (1) —

(i)

(ii)

(iii)

by deleting the comma at the end of paragraph (c) and
substituting the following—

“ror’;

by inserting, after paragraph (c), the following new
paragraphs—

“(d) failsto comply with the requirements of a notice given
to him under section 51(1); or

(e) failsto comply with section 51(2),” ; and

by deleting “the amount of tax which has been
undercharged in consequence of the incorrect return,
statement or information, or which would have been so
undercharged if the return, statement, or information had
been accepted as correct” and substituting the following—

“ treble the amount of tax which—
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() has been undercharged in consequence of such
incorrect return, statement or information, or would
have been so undercharged if the return, statement or
information had been accepted as correct; or

(i) hasbeen undercharged in consequence of the failure to
comply with a notice under section 51(1) or afailureto
comply with section 51(2), or which would have been
undercharged if such failure had not been detected” .

(b) in subsection (4) by deleting sub-paragraph (i) of paragraph (a)
and substituting the following—

“ (i) informsuch person of the alleged incorrect return, incorrect
statement or incorrect information or alleged failure to
comply with the requirements of the notice given to him
under section 51(1) or the alleged failure to comply with
section 51(2) in respect of which the Commissioner or
deputy commissioner intends to assess additional tax under
subsection (1);” ; and

(©) byinserting, after subsection (4), the following new subsection—

“(4A) Notwithstanding subsection (4), if the Commissioner or
deputy commissioner is of the opinion that the person he
proposes to assess to additional tax under subsection (1)
Is about to leave the Colony, he need not serve a notice
under paragraph (a) of subsection (4), but may assessthat
person to additional tax under subsection (1).” .

9. Section 82B of the principal Ordinance isamended by deleting subsection
(1) and substituting the following—

“(1) Anypersonwho has been assessed to additional tax under section
82A may, within one month after notice of assessment is given to
him, give notice of appeal to the Board; but no such notice shall
be entertained unless it is given in writing to the clerk to the
Board and is accompanied by—

(@ acopy of the notice of assessment;

(b) astatement of the grounds of appeal from the assessment;
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Basic L aw

146.

147.

(c) a copy of the notice of intention to assess additional tax

given under subsection (4) of section 82A, if any such
notice was given; and

(d a copy of any written representations made under

subsection (4) of section 82A.” .’

We turn now to the condtitutional provisons and the relevant provisons in the
Ordinance (including provisons relevant to the other grounds of apped).

Thefallowing atidesin the Basc Law are rdevant:

Article6 -

Article 8 -

Article 18 -

Article 39 -

The Hong Kong Special Administrative Region shall protect
the right of private ownership of property in accordance with
law.

Thelaws previoudly inforcein Hong Kong, that is, the common
law, rules of equity, ordinances, subordinate legislation and
customary law shall be maintained, except for any that
contravene this Law, and aubject to any amendment by the
legislature of the Hong Kong Special Administrative Region.

The laws in force in the Hong Kong Special Administrative
Region shall be this Law, the laws previoudy in force in Hong
Kong as provided for in Article 8 of this Law, and the laws
enacted by the legidlature of the Region ...

The provisions of the International Covenant on Civil and
Political Rights, the International Covenant on Economic,
Social and Cultural Rights, and international labour
conventions as applied to Hong Kong shall remain in force and
shall be implemented through the laws of the Hong Kong
Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong residents shall
not be restricted unless as prescribed by law. Such restrictions
shall not contravene the provisions of the preceding paragraph
of this Article.
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Article 64 -

Article 73 -

Article 105 -

Article 106 -

Article 107 -

The Government of the Hong Kong Special Administrative
Region must abide by the law and be accountable to the
Legidative Council of the Region: it shall implement laws
passed by the Council and already in force; it shall present
regular policy addresses to the Council; it shall answer
guestions raised by members of the Council; and it shall obtain
approval from the Council for taxation and public
expenditure.

The Legidative Council of the Hong Kong Special
Administrative Region shall exercise the following powers and
functions ... (a) To approve taxation and public expenditure ...

The Hong Kong Special Administrative Region shall, in
accordance with law, protect the right of individuals and legal
persons to the acquisition, use, disposal and inheritance of
property and their right to compensation for lawful
deprivation of their property.

Such compensation shall correspond to the real value of the
property concerned at the time and shall be freely convertible
and paid without undue delay.

The ownership of enterprises and the investments from outside
the Region shall be protected by law.

The Hong Kong Special Administrative Region shall have
independent finances.

The Hong Kong Special Administrative Region shall use its
financial revenues exclusively for its own purposes, and they
shall not be handed over to the Central People’ s Government.

The Central People’ s Government shall not levy taxes in the
Hong Kong Special Administrative Region.

The Hong Kong Special Administrative Region shall follow the
principle of keeping the expenditure within the limits of
revenuesin drawing up its budget, and strive to achieve afiscal
balance, avoid deficits and keep the budget commensurate
with the growth rate of its gross domestic product.
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The Hong Kong Special Administrative Region shall practise
an independent taxation system.

The Hong Kong Special Administrative Region shall, taking the
low tax policy previously pursued in Hong Kong as reference,
enact laws on its own concerning types of taxes, tax rates, tax
reductions, allowances and exemptions, and other matters of
taxation.

Hong Kong Bill of Rights Ordinance

148. Section 6(1) of the Hong Kong Bill of Rights Ordinance, Chapter 383, (‘BORQO’) is
relevant:
Section 6(1) - A court or tribunal ... (b) in other proceedings within its

jurisdictioninwhich aviolation or threatened violation of the
Bill of Rightsis relevant, may grant such remedy or relief, or
make such order, in respect of such a breach, violation or
threatened violation asit has power to grant or makein those
proceedings and as it considers appropriate and just in the
circumstances.

149. Thefollowing atidesin the Hong Kong Bill of Rights (' BOR’) under the BORO are

rdevant;

Article 10 -

Equality before courts and right to fair and public hearing

All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of hisrights
and obligationsin a suit at law, everyone shall be entitled to afair
and public hearing by a competent, independent and impartial

tribunal established by law. The press and the public may be
excluded fromall or part of a trial for reasons of morals, public
order (ordre public) or national security in a democratic society,
or when theinterest of the private lives of the parties so requires,
or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would pregudice the
interests of justice; but any judgment rendered in a criminal case
or in a suit at law shall be made public except where the interest
of juvenile personsotherwiserequires or the proceedings concern
matrimonial disputes or the guardianship of children. [cf. ICCPR
Art. 14.1]
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Article11 - Rights of persons charged with or convicted of criminal offence

(1) Everyone charged with a criminal offence shall have the
right to be presumed innocent until proved guilty according
tolaw ... [cf. ICCPRArt. 14.2t0 7]

Convention for the Protection of Human Rightsand Fundamental Freedoms (1950)

150. The following aticles in the Convention for the Protection of Human Rights and
Fundamental Freedoms (1950) (‘the Convention') are relevant:

Article 1 of Protocol 1 - Every natural or legal person is entitled to the
peaceful enjoyment of his possessions. No one shall
be deprived of his possessions except in the public
interest and subj ect to the conditions provided for by
law and by the general principles of international law.
The preceding provisions shall not, however, in any
way impair theright of a Sate to enforce such laws as
it deems necessary to control the use of property in
accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.

Article 6

1. Inthe determination of his civil rights and obligations or of any criminal
chargeagainst him, every oneisentitled to afair and public hearing within
a reasonabl e time by an independent and impartial tribunal established by
law. Judgment shall be pronounced publicly but the press and public may
be excluded from all or part of the trial in the interests of morals, public
order or national security in a democratic society, where the interests of
juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interest of justice.

2. Everyonecharged with a criminal offence shall be presumed innocent until
proved guilty according to law ...

The Ordinance

151. The 1986 version of sections 16(1)(a) and 16(2)(d) provided that:
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‘D)

2

In ascertaining the profits in respect of which a person is chargeable to
tax under this Part for any year of assessment there shall be deducted all
outgoings and expenses to the extent to which they are incurred during
the basis period for that year of assessment by such person in the
production of profitsin respect of which he is chargeable to tax under
this Part for any period, including-

(8 where the conditions set out in subsection (2) are satisfied, sums

payable by such person by way of interest upon any money
borrowed by him for the purpose of producing such profits, and
sums payable by such person by way of legal fees, procuration fees,
stamp duties and other expensesin connection with such borrowing;
(Replaced 2 of 1971 s. 11. Amended 36 of 1984 s. 4)

The conditions referred to in subsection (1)(a) are that-

(d) the money has been borrowed from a financial institution or an

overseas financial institution and the repayment of the principal or
interest is not secured or guaranteed either in whole or in part, and
whether directly or indirectly, by any instrument executed or any
undertaking given by or on behalf of the borrower or an associate of
the borrower against a deposit madewith that or any other financial
institution or overseasfinancial institution where any sums payable
by way of interest on the deposit are not chargeableto tax under this
Ordinance; (Amended 7 of 1986 s. 4; 63 of 1997 s. 2)’

The 1993 version of section 51(1) provided that:

‘An assessor may give notice in writing to any person requiring himwithin a
reasonable time stated in such notice to furnish any return which may be
specified by the Board of Inland Revenue for —

(@) property tax, salariestax or profitstax; or

(b) property tax, salariestax and profits tax,
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under Partsll, I, 1V, XA, XB, and XC, containing such particulars and in such
formas may be specified by the Board of Inland Revenue. (Replaced 52 of 1993

s.5).

Section 51(1) was amended in 2003 and the current version provides that:

153.

154.

‘An assessor may give notice in writing to any person requiring him within a
reasonable time stated in such notice to furnish any return which may be
specified by the Board of Inland Revenue for —

(@) property tax, salariestax or profitstax; or

(b) property tax, salaries tax and profits tax,

under Partsll, I11, 1V, XA, XB, and XC. (Replaced 52 of 1993 s. 5. Amended 5 of
2003s. 7).

Sections 51(2), (2A) and (5) provide that:

(2

‘(2A)

‘(5

Every person chargeable to tax for any year of assessment shall inform
the Commissioner in writing that he is so chargeable not later than 4
months after the end of the basis period for that year of assessment
unless he has already been required to furnish a return under the
provisions of subsection (1). (Replaced 49 of 1956 s. 37)’

An assessor shall give notice to any individual who has elected to be
personally assessed under Part VII requiring that individual within a
reasonable time stated in the notice to furnish a return in the specified
form of histotal income assessable under this Ordinance. (Added 43 of
1989 s. 16)’

A return, statement, or form purporting to be furnished under this
Ordinance by or on behalf of any person shall for all purposes be
deemed to have been furnished by that person or by hisauthority, asthe
case may be, unless the contrary is proved, and any person signing any
such return, statement, or form shall be deemed to be cognizant of all
matters therein.’

Section 60(1) provides that:

‘Where it appears to an assessor that for any year of assessment any person
chargeable with tax has not been assessed or has been assessed at |ess than the
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proper amount, the assessor may, within the year of assessment or within 6
years after the expiration thereof, assess such person at the amount or
additional amount at which according to his judgment such person ought to
have been assessed, and the provisions of this Ordinance as to notice of
assessment, appeal and other proceedings shall apply to such assessment or
additional assessment and to the tax charged thereunder: (Amended 16 of 1951
S. 10; 49 of 1956 s. 44)

Provided that-
(@) (Repealed 2 of 1971 s. 39)

(b) wherethe non-assessment or under-assessment of any person for any year
of assessment is due to fraud or wilful evasion, such assessment or
additional assessment may be made at any time within 10 years after the
expiration of that year of assessment. (Amended 49 of 1956 s. 44).’

Section 66(1) & (3) provide that:

‘(1) Any person (hereinafter referred to as the appellant) who has validly
objected to an assessment but with whom the Commissioner in
considering the objection has failed to agree may within-

(@ 1 month after the transmission to him under section 64(4) of the
Commissioner’ s written determination together with the reasons
therefor and the statement of facts; or

(b) suchfurther period asthe Board may allow under subsection (1A),

either himself or by hisauthorized representative give notice of appeal to
the Board; but no such notice shall be entertained unless it is given in
writing to the clerk to the Board and is accompanied by a copy of the
Commissioner’ s written determination together with a copy of the
reasons therefor and of the statement of facts and a statement of the
grounds of appeal. (Replaced 2 of 1971 s. 42)’

‘(3) Savewith the consent of the Board and on such terms as the Board may
determine, an appellant may not at the hearing of his appeal rely on any
grounds of appeal other than the grounds contained in his statement of
grounds of appeal given in accordance with subsection (1). (Replaced 35
of 1965 s. 32)’
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Section 67 provides that:

‘(1) Where notice of appeal is given to the Board under section 66, the

e

©)

(4)

appellant or the Commissioner may give notice in writing in accordance
with this section that he desires the appeal to be transferred to the Court
of First Instance:

Provided that if both the appellant and the Commissioner give such
notice, the notice given by the Commissioner shall have no effect and
shall be deemed not to have been given.

A notice under subsection (1) shall, if given by the appellant, be given to
the Commissioner, or, if given by the Commissioner, be given to the
appellant within-

(@ 21 daysafter the date on which the notice of appeal isreceived by
the clerk to the Board; or

(b)  such further time as the Board may in any particular case permit
upon application in writing by the appellant or the Commissioner,

and the person giving such notice shall at the same time send a copy
thereof to the Board. (Amended 63 of 1997 s. 5)

If the person to whom notice is given under subsection (1) consents
thereto, he shall, within-

(@ 21 days after the date on which the noticeis given; or

(b)  such further time as the Board may in any particular case permit
upon application in writing by the person,

notify his consent in writing to the Board and serve a copy of such
notification on the person giving the notice, and on receipt of such
notification by the Board the clerk to the Board shall transmit the notice
of appeal to the Court of First Instance together with the documents
delivered to the Board under this section and section 66(1) in connection
with the appeal. (Amended L.N. 262 of 1985; 63 of 1997 s. 5)

An appeal in respect of which notice of appeal istransmitted to the Court
of First Instance under subsection (3) shall be heard and determined by
the Court of First Instance as in all respects an appeal to the Court of
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(©)

(6)

(1)

First Instance against the determination to which the notice of appeal
relates.

The following provisions shall apply in relation to the hearing of an
appeal under this section-

(@ the Court of First Instance shall give 14 clear days notice to the
appellant and the Commissioner of the date fixed for the hearing
of the appeal, and may adjourn the hearing to any other date asthe
Court of First Instance may deem fit;

(b) the Commissioner shall be entitled to appear and be heard at the
hearing of the appeal;

(c) save with the leave of the Court of First Instance and on such
terms as to costs or otherwise as the Court of First Instance may
order, the appellant shall not at the hearing of the appeal rely on
any grounds of appeal other than the grounds contained in his
statement of grounds of appeal given with the notice of appeal
under section 66(1);

(d) the onus of proving that the assessment gpealed against is
excessive or incorrect shall be on the appellant;

(e the Court of First Instance may summon any person appearing to
the Court of First Instance to be able to give evidence respecting
the appeal to attend at the hearing of the appeal and may examine
any such person as a witness on oath or otherwise.

An appeal in respect of which notice of appeal istransmitted to the Court
of First Instance under subsection (3) shall not be withdrawn without the
leave of the Court of First Instance and except on such terms as to costs
or otherwise as the Court of First Instance may order.

In determining an appeal under this section, the Court of First Instance
may-

(@ confirm, reduce, increase or annul the assessment determined by
the Commissioner;

(b)  make any assessment which the Commissioner was empowered to
make at the time he determined the assessment, or direct the
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Commissioner to make such an assessment, in which case an
assessment shall be made by the Commissioner so asto conformto
that direction;

(c) make such order as to costs as the Court of First Instance may
deem fit.

(Added 12 of 1979 s. 3. Amended 25 of 1998 s. 2)°

Sections 68(3) — (9) provide that:

‘(3) The assessor who made the assessment appealed against or some other

(4)

©)

(6)

(1)

(8)

person authorized by the Commissioner shall attend such meeting of the
Board in support of the assessment.

The onus of proving that the assessment appeal ed against is excessive or
incorrect shall be on the appellant. (Replaced 35 of 1965 s. 34)

All appeals shall be heard in camera, but any appeal may be reported in
such publications as may be approved by the Secretary for Justicein such
amanner that theidentity of the appellant is not disclosed. (Replaced 2 of
1971 s. 43. Amended L.N. 362 of 1997)

The Board shall have power to summon to attend at the hearing any
person whom it may consider able to give evidence respecting the appeal
and may examine him as a witness either on oath or otherwise. Any
person so attending may be allowed by the Board any reasonable
expenses necessarily incurred by himin so attending.

At the hearing of the appeal the Board may, subject to the provisions of
section 66(3), admit or reject any evidence adduced, whether oral or
documentary, and the provisions of the Evidence Ordinance (Cap 8),
relating to the admissibility of evidence shall not apply.

(@) After hearing the appeal, the Board shall confirm, reduce, increase
or annul the assessment appealed against or may remit the caseto
the Commissioner with the opinion of the Board thereon.

(b) Whereacaseisso remitted by the Board, the Commissioner shall
revise the assessment as the opinion of the Board may require and
in accordance with such directions (if any) as the Board, at the
request at any time of the Commissioner, may give concerning the
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revision required in order to give effect to such opinion. (Replaced
35 of 1965 s. 34)

(99 Wnere under subsection (8), the Board does not reduce or annul such
assessment, the Board may order the appellant to pay as costs of the
Board a sum not exceeding the amount specified in Part | of Schedule 5,
which shall be added to the tax charged and recovered therewith.
(Amended 11 of 1985 s. 5; 56 of 1993 s. 27; 12 of 2004 s. 14)’

158. The amount specified in Part | of Schedule 5 is $5,000.
159. Section 69(1) provides that:
‘The decision of the Board shall be final:

Provided that either the appellant or the Commissioner may make an
application requiring the Board to state a case on a question of law for the
opinion of the Court of First Instance. Such application shall not be entertained
unlessitismadeinwriting and delivered to the clerk to the Board, together with
afee of the amount specified in Part 11 of Schedule 5, within 1 month of the date
of the Board’ s decision. If the decision of the Board shall be notified to the
Commissioner or to the appellant in writing, the date of the decision, for the
purposes of determining the period within which either of such persons may
requirea caseto be stated, shall bethe date of the communication by which the
decision is notified to him.’

160. In respect of a sdaries or profits tax assessment which a taxpayer has not vdidly
objected to under section 64, section 70, so far as relevant, provides as follows:

‘“Whereno valid objection ... has been lodged within the time limited by this Part
against an assessment as regards the amount of the assessable income [for
salariestax] or profits [for profitstax] ... assessed thereby, ... the assessment
as made ... shall be final and conclusive for all purposes of this Ordinance as
regards the amount of such assessable income or profits ... (Amended 49 of
1956 s. 51; 35 0of 1965 s. 35; 40 of 1972 s. 9; 7 of 1979 s. 4; 12 of 2004 s. 16)

Provided that nothing in this Part shall prevent an assessor from making an
assessment or additional assessment for any year of assessment which does not
involve re-opening any matter which has been determined on objection or
appeal for the year. (Amended 35 of 1965 s. 35)’
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161. In respect of asdariesor profitstax assessment which ataxpayer has objected to and
the Commissioner has determined the objection but the taxpayer has not appeded to the Board,
section 70, so far asrelevant, provides asfollows:

‘Where ... the amount of such assessable income or profits ... has been
determined on objection ... the assessment as ... determined on objection ...
shall be final and conclusive for all purposes of this Ordinance as regards the
amount of such assessableincome or profits... (Amended 49 of 1956 s. 51; 35 of
1965 s. 35; 40 of 1972 s. 9; 7 of 1979 s. 4; 12 of 2004 s. 16)
Provided that nothing in this Part shall prevent an assessor from making an
assessment or additional assessment for any year of assessment which does not
involve re-opening any matter which has been determined on objection or
appeal for the year. (Amended 35 of 1965 s. 35)’

162. In respect of asdariesor profitstax assessment which ataxpayer has objected to, the
Commissioner has determined the objection, the taxpayer has gppeded to the Board and the
Board has decided the apped but the taxpayer has not appeded to the Court of First Instance,
section 70°, so far as relevant, provides as follows:

‘Where ... the amount of the assessable income or profits ... has been
determined on ... appeal, the assessment as ... determined on ... appeal ... shall
befinal and conclusive for all purposes of this Ordinance asregards the amount
of such assessable income or profits... (Amended 49 of 1956 s. 51; 35 of 1965
s. 35; 40 0f 1972 s.9; 7 of 1979 s. 4; 12 of 2004 s. 16)

Provided that nothing in this Part shall prevent an assessor from making an
assessment or additional assessment for any year of assessment which does not
involve re-opening any matter which has been determined on objection or
appeal for the year. (Amended 35 of 1965 s. 35)’

163. Section 80(2) provides that:
‘(2 Any person who without reasonable excuse-
(@) makesan incorrect return by omitting or understating anything in
respect of which heisrequired by this Ordinance to make a return,
either on his behalf or on behalf of another person or a

partnership;

(b) makes an incorrect statement in connection with a claim for any
deduction or allowance under this Ordinance;

® See al'so section 69 on the finality of the Board’ s decision.
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(©

(d)

(€)

gives any incorrect information in relation to any matter or thing
affecting hisown liability to tax or the liability of any other person
or of a partnership;

fails to comply with the requirements of a notice given to him
under section 51(1) or (2A); or

fails to comply with section 51(2),

shall be guilty of an offence: Penalty afineat level 3’ and a further fine of
treble the amount of tax which has been undercharged in consequence of
such incorrect return, statement or information, or would have been so
undercharged if the return, statement or information had been accepted
as correct, or which has been undercharged in consequence of the failure
to comply with a notice under section 51(1) or (2A) or afailureto comply
with section 51(2), or which would have been undercharged if such
failure had not been detected. (Replaced 43 of 1975 s. 6. Amended L.N.
411 of 1984; 43 of 1989 s. 27; L.N. 338 of 1995)’

164. Section 82(1) provides that:

‘(1) Any personwho wilfully with intent to evade or to assist any other person

to evade tax-

(@ omits from a return made under this Qrdinance any sum which
should be included; or (Amended 30 of 1950 Schedule)

(b) makes any false statement or entry in any return made under this
Ordinance; or

(0 makes any false statement in connection with a claim for any
deduction or allowance under this Ordinance; or

(d) sgns any statement or return furnished under this Ordinance
without reasonable grounds for believing the same to be true; or

(e) gives any false answer whether verbally or in writing to any

question or request for information asked or made in accordance
with the provisions of this Ordinance; or

7 $10,000 under section 113B and Schedule 8 of Criminal Procedure Ordinance, Chapter 221.
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(f)

)

prepares or maintains or authorizes the preparation or
maintenance of any false books of account or other records or
falsifies or authorizes the falsification of any books of account or
records; or

makes use of any fraud, art, or contrivance, whatsoever or
authorizes the use of any such fraud, art, or contrivance,

shall be guilty of an offence: Penalty on summary conviction a fine at
level 3 and a further fine of treble the amount d tax which has been
undercharged in consequence of the offence or which would have been
undercharged if the offence has not been detected, and to imprisonment
for 6 months, and on indictment a fine at level 5° and a further fine of
treble the amount of tax so undercharged or which would have been so
undercharged and to imprisonment for 3 years. (Amended 49 of 1956 s.
63; 40 0f 1972 s.12; L.N. 411 of 1984; 50 of 1991 s. 4; L.N. 338 of 1995)’

Section 82A(1) provides that:

‘(1) Any person who without reasonable excuse-

(@)

(b)

(©

(d)

(€)

makes an incorrect return by omitting or under stating anything in
respect of which heisrequired by this Ordinance to make areturn,
either on hisbehalf or on behalf of another person or a partnership;
or

makes an incorrect statement in connection with a claim for any
deduction or allowance under this Ordinance; or

gives any incorrect information in relation to any matter or thing
affecting hisown liability to tax or the liability of any other person
or of a partnership; or

fails to comply with the requirements of a notice given to him
under section 51(1) or (2A); or

fails to comply with section 51(2),

shall, if no prosecution under section 80(2) or 82(1) has been instituted in
respect of the same facts, be liable to be assessed under this section to
additional tax of an amount not exceeding treble the amount of tax which-

8 $50,000 under section 113B and Schedule 8 of Criminal Procedure Ordinance, Chapter 221.
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2

©)

(4)

()  has been undercharged in consequence of such incorrect return,
statement or information, or would have been so undercharged if
thereturn, statement or information had been accepted as correct;
or

(i)  bhas been undercharged in consequence of the failure to comply
with a notice under section 51(1) or (2A) or a failure to comply
with section 51(2), or which would have been undercharged if such
failure had not been detected. (Amended 43 of 1975 s. 8; 43 of
1989 s. 28)

Additional tax shall be payable in addition to any amount of tax payable
under an assessment, or an additional assessment under section 60.

An assessment of additional tax may be made only by the Commissioner
personally or a deputy commissioner personally. (Amended 48 of 1995 s.
12)

Before making an assessment of additional tax the Commissioner or a
deputy commissioner, as the case may be, shall- (Amended 48 of 1995 s.
12)

(@ cause notice to be given to the person he proposes so to assess
which shall-

()  informsuch person of the alleged incorrect return, incorrect
statement or incorrect information or alleged failure to
comply with the requirements of the notice given to him
under section 51(1) or (2A) or the alleged failure to comply
with section 51(2) in respect of which the Commissioner or a
deputy commissioner intends to assess additional tax under
subsection (1); (Replaced 43 of 1975 s. 8. Amended 43 of
1989 s. 28; 48 of 1995 s. 12)

(i) include a statement that such person has the right to submit
written representations to him with regard to the proposed
assessment on him of additional tax;

(iii)  specify the date, which shall not be earlier than 21 daysfrom
the date of service of the notice, by which representations
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(4A)

©)

(6)

(1)

which such person may wish to make under subparagraph (ii)
must be received;

(b) consider and take into account any representations which he may
receive under paragraph (a) from or on behalf of a person
proposed to be assessed for additional tax.

Notwithstanding subsection (4), if the Commissioner or a deputy
commissioner is of the opinion that the person he proposes to assess to
additional tax under subsection (1) isabout to leave Hong Kong, he need
not serve a notice under subsection (4)(a), but may assess that person to
additional tax under subsection (1). (Added 43 of 1975 s. 8. Amended 7 of
1986 s. 12; 48 of 1995 s. 12)

Notice of intention to assess additional tax and notice of an assessment to
additional tax shall be given in the same manner asis provided in section
58(2) in respect of a notice of assessment under section 62.

Where a person who isliable to be assessed to additional tax hasdied, an
assessment to additional tax may be made on his executor, and the
additional tax shall be recovered as a debt due from and payable out of
the deceased person’ s estate.

A person who has been assessed to additional tax under subsection (1)
shall not be liable to be charged on the same facts with an offence under
section 80(2) or 82(1). (Added 26 of 1969 s. 38)’

Section 82B providesthat:

‘(1)

Any person who has been assessed to additional tax under section 82A
may within-

(@ 1 month after the notice of assessment is given to him; or

(b)  suchfurther period asthe Board may allow under subsection (1A),
either himself or by his authorized representative give notice of appeal to
the Board; but no such notice shall be entertained unless it is given in

writing to the clerk to the Board and is accompanied by-

()  acopy of the notice of assessment;
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(i) astatement of the grounds of appeal from the assessment;

(iii) a copy of the notice of intention to assess additional tax given
under section 82A(4), if any such notice was given; and

(iv) acopy of any written representations made under section 82A(4).
(Replaced 12 of 2004 s. 18)

(1A) If the Board is satisfied that an appellant was prevented by illness or
absence from Hong Kong or other reasonabl e cause from giving notice of
appeal in accordance with subsection (1)(a), the Board may extend for
such period as it thinksfit the time within which notice of appeal may be
given under subsection (1). This subsection shall apply to an appeal
relating to any assessment in respect of which notice of assessment is
given on or after the commencement® of the Inland Revenue (Amendment)
Ordinance 2004 (12 of 2004). (Added 12 of 2004 s. 18)

(20 Onan appeal against assessment to additional tax, it shall be open to the
appellant to argue that-

(@ heisnot liableto additional tax;

(b) the amount of additional tax assessed on him exceeds the amount
for which heisliable under section 82A;

(© the amount of additional tax, although not in excess of that for
which heisliable under section 82A, is excessive having regard to
the circumstances.’

(3) Sections66(2) and (3), 68, 69 and 70 shall, so far asthey are applicable,
have effect with respect to appeals against additional tax as if such
appeals were against assessments to tax other than additional tax.
(Added 26 of 1969 s. 38)’

CFA judgment in Koon Wing Yee case

167. Koon Wing Yeev Indder Deding Tribund [2008] 3 HKLRD 372 raised important
and interesting questions concerning an inquiry by the Insider Dedling Tribuna™ (‘the Tribuna’)

® 25 June 2004.

19 Not the Market Misconduct Tribunal which Mr Mok repeatedly referred to in paragraphs 2 and 8 of the
appellant’ s second written submission. In contrast with the Insider Dealing Tribunal, the Market Misconduct
Tribunal has nopower toimposeafine. This wasinfluenced by legal advice received by the Government to the
effect that the existence of such apower might |ead to abreach of the BOR, see paragraph 48 of Koon Wing Y ee.
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conducted under the Securities (Insder Deding) Ordinance, Chapter 395 ((SIDO’) which has
now been repealed and replaced by the Securities and Futures Ordinance, Chapter 571 (‘ SFO’).
The principa questions were whether articles 10 and 11 of the BOR applied to the proceedings
and, if s0, whether the use by the Tribund of incriminating answers compulsorily given to
incriminating questions and the standard of proof gpplied by the Tribuna complied with these
provisons.

168. The Court of Final Apped held that:

(& Thedecisonsof the European Court of Human Rights (* the Strasbourg Court’)
on provisons of the Convention [and gpplied by English Courts in the
interpretation and application of the Human Rights Act 1998 (UK)] whicharein
thesame, or substantidly the sameterms, astherelevant provisons of the BOR,
though not binding on the courts of Hong Kong, are of high persuasive authority
and have been so regarded by the Court of Final Appeal, see paragraphs 26 &
27 of the judgment.

(b) Theindder dedling proceedings involved the determination of acrimina charge
by reason of the power to impose a penalty*! under section 23(1)(c) of SIDO,
See paragraph 66 of the judgment.

(c) Asthen advised, their lordships would not regard the argument that legidation,
which provides for a dud regime of civil and crimind sanctions to ded with
ingder dedling, may infringe the BOR as soundly based, see paragraph 67 of the
judgment.

(d) Section 6(1) of the BORO should be construed, in accordance with itsterms, as
conferring a power which will enable the courts to resolve the tenson which
exigs between the legidative will and the protection given by the BOR by
griking down only that part of the statute that causes the violation or breach,
evenif it doesnot itsdf infringe the BOR, when to do so best gives effect to the
legidative intention, see paragraph 113 of the judgmen.

(e) It is appropriate and just to hold that the power under section 23(1)(c) to
impose a pendty is invdid on the ground thet it has resulted in violaions of
aticles 10 and 11 of the BOR, see paragraph 120 of the judgment.

Criminal charge

™ Anamount not exceeding threetimestheamount of any profit gained or loss avoided by any person asaresult
of theinsider dealing.
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169. In the respondent’ s written skeleton argument dated 22 May 2008, the respondent
conceded, correctly in our view, that:

(8 applying the principles stated by the Court of Find Apped in Koon Wing Yee,
the central question was whether, in substance, proceedings under section 82A
involve the impostion of a substantid pendty, see paragraphs 49 — 51 of the
judgment,

(b) theimpogtion of atax surcharge as a pendty on those who fail to make proper
returns has been recognised by the Strashourg Court as involving a crimina
charge, see Janosevic at paragraph 65 — 71 and the judgment of the English
Court of Apped in Hanwhich was cited with gpprova at paragraphs 31-32, 35
and 62 of the judgment;

(c) proceedings under section 82A do involve acrimind charge; and

(d) therespondent needsto judtify the imposition by section 68(4) of the Ordinance
of a reverse persuasive’® burden which interferes with the presumption of
innocence under Article 11(1) by placing on the taxpayer the persuasive burden
of proving a centrd fact.

170. The penalty under section 82A is the same as the penalty under section 23(1)(c) of
SIDO. Applying Koon Wing Y ee, proceedings under section 82A do involve acrimind charge.

171. It must, however, be emphasised that the fact that additiond tax proceedingsinvolve
a‘aimind charge’ for human rights purposes does not necessarily mean that al the consegquences
of acrimind trid gpply in relation to the substance of the matter, see Han at paragraphs 84, 88:

‘It by no meansfollows froma conclusion that article 6 appliesthat civil penalty
proceedings are, for other domestic purposes, to be regarded as criminal and,
therefore, subject to those provision of the Police and Criminal Evidence Act
1984 (* PACE' ) and/or the Codes produced thereunder, which relate to the
investigation of crime and the conduct of criminal proceedings as defined by
English law. Any argument as to whether and how far PACE and the Codes
apply is one which will have to be separately considered if and when it is
advanced. In this context, however, the specific provisions of section 60(4) of
VATA are plainly of considerable importance. | would merely add my view that,
if mattersare made clear to the taxpayer on the linesindicated in paragraph 77
above at the time when the nature and effect of the inducement procedure are
also made clear to him (whether by VAT Notice 730 or otherwise), it is difficult
to seethat therewould be any breach of article 6. It also seemsto methat, even

2 The case of the respondent is that section 68(4) imposes a persuasive, and not evidential, burden.
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iIf PACE were applicable, it is most unlikely that a court or tribunal would rule
inadmissible under section 76 or section 78 any statements made or documents
produced as a result, at any rate in the absence of exceptional circumstances.
On the other hand, it follows from this decision that a person made subject to a
civil penalty under section 60(1) will be entitled to the minimum rights
specifically provided for in article 6(3)’, per Potter LJ at paragraph 84.

‘The classification of a case as criminal for the purposes of article 6(3) of the
Convention on Human Rights, using the tests established by the Srasbourg
jurisprudence, is a classification for the purposes of the Convention only. It
entitlesthe defendant to the safeguards provided expressly or by implication by
that article. It does not make the case criminal for all domestic purposes. In
particular, it does not, necessarily, engage protections such as those provided
by the Police and Criminal Evidence Act 1984. The submissions before us did
not address this point, or, indeed, the subject of burden of proof (although I
note that no objection was even raised to a civil burdeninGeorgiou’ s case). As
Mr Oliver and Potter LJ have both observed, the precise implications under the
Convention of classification of any case as criminal for the purposes of the
Convention will have to be worked out on a case-by-case basis per Mance LJ
at paragraph 88.

Application of section 68(4) to section 82B appeals

172. Mr Mok contended that section 68(4) does not apply to additiona tax appeds
because of the words ‘ so0 far as they are gpplicable’ in section 82B(3) but did not respond to the
Chairman’ s question on the criteriafor gpplication.

173. We have no hestation in rgecting his contention.

174, We do so for a number of reasons. The first is that we accept Mr Pannick’ s
submission that the search is for any legitimate reason not to gpply, rather than for any legitimate
reason to gpply. By way of example, thereis alegitimate reason not to gpply that part of section
68(3) which provides for representation of the respondent by the assessor who made the
asessment gppedled againg. The reason for not gpplying is that additional tax assessments can
only be made by the Commissioner or her deputy, but not by any assessor. In contrast, thereisno
reason, and Mr Mok has not put forward any, not to apply section 68(4).

175. Secondly, Mr Mok’ s contention is unconvincing in the absence of any criteria for
goplication, if the searchis for reason to gpply.

176. Thirdly, sub-section (3) must be construed in the context of the Ordinance asawhole.
It follows sub-section (2) which providesin effect that it shal be open to the taxpayer to argue on
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goped that the pendty assessment is incorrect because he is not liable and that the pendty
assessment is excessive because it exceeds the statutory maximum or is excessive having regard to
the circumstances. Thereis every reason to incorporate by reference section 68(4) on burden of
proof on these issues, i.e. the issues of the incorrectness and excessiveness of the assessment

appealed againgt.

177. The Revenue knows of no exception to the consstent approach by the Board in
placing the burden of proof in additiona tax appeds on the taxpayer. We know of no exception
ather. Thefollowing are examples of such gpproach.

@

In the firgt of the appdlant’ s written submissons, the gppdlant dleged in
paragraph 26 that D17/72, an incorrect reference for the appeal in BR17/72
IRBRD 97, ‘wasactualy abandoned by the taxpayer before the Board' sruling
wasgiven. Thisisincorrect. The Board [Chan Ying-hung, Benjamin T M Liu,
K H A Gordon & G H P Pritchard] gaveitsruling in the following terms before
leading counsd for the taxpayer opened his case (see page 99):

“We do not think it can be disputed that the nature of these proceedingsis
an appeal against an assessment - albeit a very special kind of assessment.

In our opinion the answer to the question raised before usisto be foundin
section 82B. There the legislature describes an appeal such as the present
one as an appeal against an assessment. It goes on to incorporate by
reference the provisions of section 68(4) of the Ordinance that the onus of
proof that an assessment appealed against is excessive or incorrect shall
be on the appellant. We do not think that the presence of the words
“without reasonable excuse” in section 82A have the effect of throwing
the onus upon the Revenue.

It is to be observed that section 82A gives the Revenue two mutually
exclusive remedies. They can either launch a criminal prosecution or levy
an additional tax by an assessment made by the Commissioner personally.

We are not concerned here with a prosecution. However, when the
alternative course is adopted as is in this case, our view is that, for the
removal of doubt, the legislature has extended the provisions of section
68(4) to an assessment of additional tax.

We rule that the onus of proof that the assessment made by the
Commissioner iswrong lies on the appellant and he should begin.’
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The taxpayer intended to adduce evidence to show that the origind assessments which gaveriseto
the assessments for additiond tax were excessve having regard to al the circumstances. The
Commissioner objected immediately and submitted that by virtue of section 70 the assessable
profits had been conclusvely determined and that no evidence should be alowed which sought to
prove that such profits were excessve or that the appedlant’ s origina returns were correct. The
Board ruled in favour of the Commissioner for the following reasons (at page 100):

‘In our view, the appellant’ soriginal tax returns must be taken to beincorrect.
This is a finding implicit from the decision of the former Board and from the
nature of the successive proceedings which we have described above. Any
evidence or argument seeking to prove or establish the contrary must, of
necessity, involve the proposition that the assessable profits determined and
confirmed as aforesaid were wrong. That would be violating the provisions of
section 70 if they apply to these proceedings, and we hold that they do.

Asto thewords“ so far as they are applicable’ in section 82B(3), we can see
nothing in the Ordinance or in the circumstances of this case which make it
inappropriate for usto apply the provisions of section 70. It follows that in our
opinion the assessments above referred to are final and conclusive for all

purposes including any purpose under section 82A and section 82B.’

(b) InD57/06, (2006) IRBRD, vol 21, 1061, the Board [Kenneth Kwok Hing Wai
SC, Ip Tak Keung and Horace Wong Y uk Lun SC] held at paragraph 10 that:

‘Section 68(4) of IRO provides that the “onus of proving that the
assessment appealed against is excessive or incorrect shall ke on the
appellant” . Section 82B(3) further provides that the provisions in, inter
alia, section 68 “shall have effect with respect to appeals against
additional tax as if such appeals were against assessments to tax other
than additional tax”. Accordingly, section 68(4) applies to the present
appeal and the burden is upon the Appellant to prove that the Assessment
IS excessive or incorrect.

Per suasive burden

178. Mr Mok submitted that section 68(4) imposed an evidentia burden because of the
involvement of a criminad charge and the need to be BOR compliant. Mr Pannick submitted that
section 68(4) imposed a persuasive burden.

179. The difference between the two burdens was explained by Sir Anthony Mason NPJ
INHKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574 at paragraphs 25 — 27:
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‘25.

26.

27.

A reverse onus, which places an onus on the defendant to prove all or
any of the elements of the offence, appears to be inconsistent with the
presumption of innocence because it allows the defendant to be
convicted on failing to discharge the reverse onus, even though the
prosecution fails to prove all the elements of the offence beyond
reasonable doubt. In the cases on reverse onus, a distinction has been
drawn between the “ legal” or “ persuasive’ burden of proof and what
has been called the “ evidential” burden. The distinction is important
because an evidential burden (which is not, strictly speaking, a burden
of proof) is generally regarded as consistent with the presumption of
innocence (TseMui Chun v HKSAR (2003) 6 HKCFAR 601 at
pp.618J-619D, per Bokhary PJ and Lord Scott of FoscoteNPJ; R v
Lambert [2002] 2 AC 545 at p.563G, per Lord Synn of Hadley;

p.572D per Lord Seyn and p.589B, per Lord Hope of Craighead; but
cf Downey v The Queen (1992) 90 DLR (4th) 449). It will be necessaryto
return to this proposition later, asit is the subject of a submission by
Mr Gerard McCoy SC for the appellant.

An evidential burden, unlike a persuasive burden, does not expose the
defendant to the risk of conviction because he fails to prove some
matter on which he bears an evidential onus. An evidential burden:

... requires only that the accused must adduce sufficient evidence to
raise an issue before it has to be determined as one of the facts in the
case. The prosecution does not need to lead any evidence about it, so the
accused needsto do thisif he wishes to put the point inissue. But if it is
put in issue, the burden of proof remains with the prosecution. The
accused need only raise a reasonable doubt about his guilt.

(Rv DPP, ex p Kebilene & Others[2000] 2 AC 326 at pp.378H-379A,
per Lord Hope of Craighead). Seealso Rv Lambert [ 2002] 2 AC 545 at
p.588H, where his Lordship said:

What the accused must do is put evidence before the court which, if
believed, could be taken by a reasonable jury to support his defence.

A persuasive burden, on the other hand, requires a defendant to prove,
on a balance of probabilities, an ultimate fact which is necessary to the
determination of his guilt or innocence. The burden relates to an
essential element of the offence. It reverses the burden of proof by
transferring it from the prosecution to the defendant (R v DPP, ex p
Kebilene & Others [2000] 2 AC 326 at p.378H, per Lord Hope of
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180.
addressed:

181.

Craighead). It may be either mandatory or discretionary initsoperation.
With a mandatory persuasive burden, it ispossiblefor a conviction to be
returned, even where the tribunal of fact entertains a doubt as to the
defendant’ s guilt (Emmerson and Ashworth, Human Rights and
Criminal Justice (2001) para.9-03).’

Sr Anthony Mason NPJwent on to state at paragraph 29 the broad questions to be

‘Our first task is to ascertain the meaning of s.20 according to accepted
common law principles of interpretation as supplemented by any relevant
statutory provisions. Our second task isto consider whether that interpretation
derogates from the presumption of innocence and the right to a fair trial as
protected by the Basic Law and the BOR. If that question isanswered * Yes' , we
have to consider whether the derogation can be justified and, if not, whether it
could result in contravention of the Basic Law or the BOR and consequential
invalidity. If invalidity could result, then it will be necessary to decide whether
the validity of the section or part of it can be saved by the application of any
rule of construction, severance of the offending part, reading down, reading in
or any other remedial technique available to the Court. Consideration of this
question will require examination of the powers of the courts as established by
the Basic Law.’

The BORO isalocd gtatute. We do not understand Sir Anthony Mason’ sreference

to ‘any rdevant satutory provisons' asincluding the provisonsof the BORO. By way of example,
the first task of interpretation of the impugned provisons was performed by the Court of Fina
Appeal™ in HKSAR v Ng Po On FACC 6/2007 without reference to the BORO:

182.

‘48. Where a person prosecuted under section 14 seeks to contend that he has
a reasonable excuse for failing to comply with the notice served on him,
the combined effect of section 14(4) and section 24 ... isto impose on him
the persuasive burden of establishing the existence of such reasonable
excuse on the balance of probabilities. Thewording of section 24 —“ the
burden of proving a defence of ... reasonable excuse shall lie upon the
accused” — leaves no room for doubt that a persuasive burden is
expressly imposed.’

If, having performed the first two tasks referred to by Sir Anthony Mason NPJ, one

concludesthat the presumption of innocence is not engaged, that is an end to the discusson. But if
it isengaged, the third task isto consider whether its abrogation isjustified, it being recognized thet
theindividud’ sright to the presumption is not absolute, per Ribeiro PJin Ng Po On at paragraph

3 Which also comprised Sir Anthony Mason NPJ
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42. |If the reverse onus provison fals the rationdity or proportiondity test so that it contravenes
Article 87(2) of the Basic Law and Article 11(1) of the BOR, the court proceedsto itsfourth task,
which isto decide whether vdidity of the provision or part of it can be saved by the gpplication of
any remedia technique available to the Court.**

183. If thefirgt task of interpretation isto be carried out in away as submitted by Mr Mok
S0 asto be BOR compliant, there is no need to perform the other tasks. Mr Mok’ s approach
confuses the firs task of interpretation with the second task of consdering whether that
Interpretation derogates from the presumption of innocence and the right to afair tria as protected
by the Basic Law and the BOR. It dso confuses thefirst task with the last task of consdering the
remedies. His gpproach skips the third task of consdering whether dorogation is judtified and
would lead to awrong conclusion in cases where abrogation is justified. His approachis plainly
wrong.

184. In Ng Po On, the Court of Final Appeal adopted the correct approach and
concluded at paragraph 78 that:

‘(i) Section 24, read together with section 14(4), places a persuasive burden on
the defence; (ii) thisisinconsi stent with the presumption of innocence protected
by Article 87(2) of the Basic Law and Article 11(1) of the Bill of Rights; and (iii)
the two sections, read in conjunction, do place a persuasive burden on the
prosecution and an evidential burden on the defence after a remedial
inter pretation has been applied, giving them such effect.

185. In Ng Po On at paragraph 48", Ribeiro PJ held that the wording ‘the burden of
proving adefence of ... reasonable excuse shdl lie upon the accused’ — leaves no room for doubt
that apersuasive burdenisexpresdy imposed. Absenceof ‘ reasonable excuse’ isan dement of the
penalty tax. Section 68(4), read together with section 82B(3), placesthe burden on the taxpayer of
proving that the pendty tax assessment is incorrect (which includes the ement of ‘reasonable
excuse'). Thisleaves no room for doubt that a persuasive burden is expressy imposed.

186. If section 67 appliesto additional tax appeals, the burden under section 67(5)(d) isa
persuasive burden.
187. So far as we know, the Courts and the Board have interpreted the burden under

section 68(4) as a burden on the taxpayer throughouit.

188. In Mok Tsze Fung v Commissioner of Inland Revenue [1962] HKLR 258 at pege
281, Mills Owens J said that:

| am Kwong Wai paragraph 29.
1> See paragraph 181 above.
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‘It wasfor the appellant to adduce evidence before the Board of Review in order
to discharge the onus resting upon him, and on his failure to do so the Board
was entitled, indeed bound, to reject his appeal (vide Pyrah v Amis).’

In Commissoner of Inland Revenue v The Board of Review, ex parte Herdd

International Ltd [1964] HKLR 224, Blair Kerr J said that:

190.

‘According to section 68(3) the assessor attends the hearing before the Board
“insupport of the assessment” , but the onus of proving that“ the assessment as
determined by the Commissioner .... isexcessive’ is placed fairly and squarely
on the appellant by section 68(4)." (at page 229)

‘The question for the Board of Review is not whether the Commissioner erredin
some way, but whether the assessment is excessive. As Mr. Sheath so aptly put
it:

“Thequestionis. * Did the Commissioner get the correct answer’ ; not * did the
Commissioner get the correct answer by the wrong method’ . ”

And the onus of proving that the assessment is excessive lies on the
taxpayer-appellant.’ (at page 237)

InAll Best Wishes Limited v Commissoner of Inland Revenue (1992) 3 HKTC 750

at page 772, Mortimer J (as he then was) said that:

191.

‘It must be remembered that the burden of disturbing the assessment, rests
upon the taxpayer.’

The Commissioner does not have the burden of proving that a case had been made

out for invoking the anti-avoidance provisions, section 61 or section 61A. The burden of proving
that the assessment appedl ed againgt isexcessve or incorrect shal be on the taxpayer: section 68(4)
and the burden rests with the taxpayer, to prove that the Commissioner was wrong, see Cheung
Wah Keung v Commissioner of Inland Revenue [2002] 1 HKLRD 172 at paragraph 29, Deputy

Judge Poon, as he then was, held that:

‘The last question of law stated™ relates to the burden of proof. Mr Burkett
relied on the Sngaporean case of CEC v Comptroller of Income Tax
(Sngapore) (1950-1985) MSTC 551. There, the Taxpayer had made out a
prima facie case showing, among other things, that everything was above
board and genuine. In such circumstances, the court said that the onus of

18Did the Board err in law in failing to impose on the Commissioner the burden of proving that a case had been
made out for invoking s.61 and s.61A 7, see paragraph 15(e) of DJ Poon’ s judgment.
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proving a sham was on the CEC v Comptroller of Income Tax (Snhgapore).
However, at p.555 of the judgment, the court made it abundantly clear that the
burden of proof throughout, until the end of CEC v Comptroller of Income Tax
(Sngapore) rested on the taxpayer, to show that the tax is excessive. | do not
find this case of particular assistance to the Taxpayer. The burden of proving
that the additional salary assessments were excessive or incorrect, shall be on
the Taxpayer: s.68(4). The burden rests with the Taxpayer, to prove that the
Commissioner was wrong. Accordingly, | would also answer the last question

witha“no”.

The passage above taken from the Hong Kong Law Report and Digest does not reed well. The
following version istaken from the word document of the judgment as posted by the Judiciary onits
Legd Reference System:

192.

‘Thelast question of law stated relatesto the burden of proof. Mr Burkett relied
on the Sngaporean case of CEC v Comptroller of Income Tax (Sngapore)
(1950-1985) MSTC 551. There the Taxpayer had made out a prima facie case
showing among other things that everything was above board and genuine. In
such circumstances, the court said that the onus of proving a sham was on the
Comptroller. However, at 555 of the judgment, the court made it abundantly
clear that the burden of proof throughout until the end of the Comptroller’s
case rested on the taxpayer to show that the tax is excessive. | do not find this
case of particular assistance to the Taxpayer. The burden of proving that the
additional salary assessments were excessive or incorrect shall be on the
Taxpayer: section 68(4). The burden rests with the Taxpayer to prove that the
Commissioner was wrong. Accordingly, | would also answer the last question

witha“no”.

On apped, Cheung Wah Keung v_.Commissoner of Inland Revenue [2002] 3

HKRLD 773, CA, Woo JA said the following of section 68(4):

‘43.  Nothing that Mr Thomson has shown to us persuades us that the
determination or the Board’ sdecision waswrong. Mr Cooney points out
that the method by which an assessment was made by the Revenue is
quite irrelevant at the stage of proceedings before the Board, and that
the crux is whether the assessment is correct. He refers usto CIR v
Board of Review, ex p Herald International Ltd [ 1964] HKLR 224 asto
how the Board should deal with an appeal against an assessment.
Blair-Kerr Jin the Full Court said at p.237:
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‘52

The question for the Board of Review is not whether the Commissioner
erred in some way, but whether the assessment is excessive. As Mr
Sheath so aptly put it:

The question is. “Did the Commissioner ‘ get the correct answer’ ;
not ‘ did the Commissioner get the correct answer by the wrong

And the onus of proving that the assessment is excessive lies on the
taxpayer-appellant.

Secondly, s.68(4) of the Ordinance makesit crystal clear that “ the onus
of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.” Judicial utterances to the same
effect can also be found in CIR v Board of Review, ex p Herald
International Ltd [1964] HKLR 224 referred to in para.42 above and
CEC v Comptroller of Income Tax (Sngapore) (1950-1985) MJTC
551’

Derogation from the presumption of innocence

193. Sections 82B(3) and 68(4) read together impose on the taxpayer a reverse
persuasive burden and derogate from the presumption of innocence under Article 87 of the Basic
Law and Article 11(1) of BOR, given condtitutiond effect by Article 39 of the Basic Law.

Judtification of the encroachment

194, The presumption is not absolute and derogation may be justified. The approach, as
summarised by Ribeiro PJin Ng Po On, isasfollows.

‘28

Returning to the persuasive burden, it is established that the
constitutional protection accorded to the presumption of innocence is
not absolute and that derogation from it may be justified if such
derogation has a rational connection with the pursuit of a legitimate
aim and if it is no more than necessary for the achievement o that
aim.” Wherethe legislature has chosen to impose a reverse onus on the
defendant, the Court gives weight to that legislative decision, taking
into account the nature of the problem addressed in the statute and in
particular, whether it involves adoption of a policy which thelegislature
IS better placed than the Court to assess, as discussed in Lam Kwong

| am Kwong Wai at paragraph 21.
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Wai.®* The Court must of course ultimately exercise its constitutional
responsibility by determining the issue, after giving appropriate respect
to the legislative judgment.’

‘43.  In accordance with the principles laid down by this Court in Leung
Kwok Hung v HKSAR, * the dual test for justifying an encroachment on
the presumption of innocence was stated in Lam Kwong Wai in the
following terms:

“( Is the derogation rationally connected with the pursuit of a
legitimate societal aim (the rationality test); and

2 are the means employed, the imposition of the reverse
persuasive onus, no more than is necessary to achieve that
legitimate aim (the proportionality test)?”

44.  The burden is on the state to justify the derogation for reasons which
must be compelling,* although, as previously noted ... the Court will
carry out its constitutional responsibilities with appropriate respect for
thelegidature’ sdecision under challenge. AsLord Bingham of Cornhill
noted in Sheldrake v DPP:

“The justifiability of any infringement of the presumption of innocence
cannot be resolved by any rule of thumb, but on examination of all the
facts and circumstances of the particular provision as applied in the
particular case.”

Therationality test

195. Thelong title of the Ordinanceisto ‘impose atax on property, earnings and profits .
Theamisto punish and deter falureto submit timely and correct tax returnsand information to the
Revenue. Having regard to Articles 64, 73, 106, 107 and 108 of the Basic Law, thelegitimacy and
importance of that societd objectiveisobvious. Imposing an adminigtrative penaty with areverse
onus on gpped is arationd means of enforcing compliance with the duties to submit timely and
correct tax returns and information to the Revenue.

The proportionality test

18 | am Kwong Wai at paragraph 45.
19(2005) 8 HK CFAR 229 at 253-254.
%) am Kwong Wai at paragraph 17.
2| am Kwong Wai at paragraph 44.
% [2005] 1 AC 264 at 297, paragraph 21.
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196. The question here, assummarised by Ribeiro Pl at paragraphs43 & 44in Ng Po On
is ‘are the means employed, the mpostion of the reverse persuasive onus, no more than is
necessary to achieve that legitimate am (the proportiondity tet)? The burden is on the state to
judtify the derogation for reasons which must be compelling, athough, as previoudy noted, the
Court will carry out its condtitutiona respongbilities with gppropriate respect for the legidature s
decision under chalenge.

197. In Janosevic, the Strasbourg Court held that:

‘102

103

In assessing whether, in the present case, this principle of
proportionality was observed, the Court acknowledges that the
applicant was faced with a presumption that was difficult to rebut.
However, he was not left without any means of defence. Itisclear that,
in challenging the Tax Authority’ s decisions on taxes and tax
surcharges, the applicant has maintained that he submitted correct
information in histax returns and that the Authority’ s tax assessments
wer e erroneous as they wer e based on inaccurate information gathered
during the tax audit. In so doing, the applicant hasrelied in his defence
in so far asthe surcharges are concerned on Ch.5, s.11 of the Taxation
Act (and similar provisionsin other relevant laws), according towhich a
successful objection to the taxes themselves will automatically result in
a corresponding reduction in the surcharges. However, it was open to
the applicant to put forward groundsfor areduction or remission of the
surcharges and to adduce supporting evidence. Thus, he could have
claimed, as an alternative line of defence, that, even if he was found to
have furnished incorrect information to the Tax Authority, it was
excusable in the circumstances or that, in any event, the imposition of
surchargeswould be manifestly unreasonable. However, apart fromhis
contention that the surcharges should be remitted due to the length of
the proceedings, the applicant has not made any such claim and the
Country Administrative Court—which was obliged to examine on its
own motion whether there were grounds for remission—concluded, in
its judgments of December 7, 2001, that no legal basis for remitting the
tax surcharges had been found.

The Court also has regard to the financial interests of the Sate in tax
matters, taxes being the Sate’ s main source of income. A system of
taxation principally based on information supplied by the taxpayer

would not function properly without some form of sanction against the
provision of incorrect or incomplete information, and the large number
of tax returns that are processed annually coupled with the interest in
ensuring a foreseeable and uniform application of such sanctions
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undoubtedly require that they be imposed according to standardised
rules.

104  In view of what has been stated above, in particular the fact that the
relevant rules on tax surcharges provide certain means of defence
based on subjective elements and that an efficient system of taxation is
important to the Sate’ sfinancial interests, the Court considersthat the
presumptions applied in Swedish law with regard to surcharges are
confined within reasonable limits. Nevertheless, as the Supreme
Administrative Court stated in a judgment delivered on December 15,
2000 ... this conclusion in general “ requires that the courts...make a
nuanced and not too restrictive assessment in each individual case as to
whether there are grounds for setting aside or remitting the tax
surcharge”. As has been mentioned above, however, except for the
reference to the length of the proceedings, the applicant did not rely on
the grounds for remission in the relevant tax assessment proceedings.’

198. There the Strasbourg Court was faced with the question of proportiondity of ‘a
presumption that was difficult to rebut’ in respect of atax surcharge. The rdlevant condderations
succinctly articulated in these paragraphs apply with equd, if not greeter force in Hong Kong.

199. In Strasbourg jurisprudence, tax matters gtill form part of the hard core of public
authority prerogatives, with the public nature of the relationship between the taxpayer and the tax
authority remaining predominant. In Ferrazzini v Itay [2001] STC 1314 at paragraph 29, the
Strasbourg Court said:

‘In the tax field, developments which might have occurred in democratic
societies do not, however, affect the fundamental nature of the obligation on
individualsor companiesto pay tax. In comparison with the position when the
convention was adopted, those developments have not entailed a further
intervention by the state into the “ civil” sphere of the individual’ s life. The
court considers that tax matters still form part of the hard core of public
authority prerogatives, with the public nature of the relationship between the
taxpayer and the tax authority remaining predominant. Bearing in mind that
the convention and its protocols must be interpreted as a whole, the court also
observes that art 1 of Protocol 1, which concerns the protection of property,
reserves the right of states to enact such laws as they deem necessary for the
purpose of securing the payment of taxes (see, mutatis mutandis, Gasus
Doser-und Fordertechnik GmbH v Netherlands (1995) 20 EHRR 403 at 434,
para 60). Although the court doesnot attach decisive importanceto that factor,
it doestakeit into account. It considers that tax disputes fall outside the scope
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of civil rights and obligations, despite the pecuniary effects which they
necessarily produce for the taxpayer.’

200. The BOR does not apply to the determination of civil rights and obligations. However,
by virtue of Articles64 and 73 of the Basic Law, gpprova of taxation and public expenditure are
matters within the prerogetive of the Legidative Council. By Article 108 of the Basc Law, the
enactment of laws concerning types of taxes, tax rates, tax reductions, alowances and exemptions,
and other matters of taxation are mattersfor the Legidative Council. The legidature has chosen to
Impose areverse onus on the taxpayer and weight must be given to that legidative decison, taking
into account the nature of the problem addressed in the statute and in particular, whether it involves
adoption of apolicy which the legidatureis better placed than the Court to assess, asdiscussed in
Lam Kwong Wal.

201. The Hong Kong Specid Adminidrative Region (‘HKSAR') enjoys financid
autonomy under Article 106 but is congtrained by Articles 107 and 108 to:

(@ take the low tax policy previoudy pursued in Hong Kong as reference in
enacting laws on its own on matters of taxation;

(b) keep expenditure within the limits of revenue in drawing up its budget;
(o) drivetoachieveafisca baance
(d) avoid deficits, and

() keep the budget commensurate with the growth rate of its gross domestic
product.

202. To put the low tax policy in perspective:

(@ the standard rate” ranges from aminimum of 10% for the years of assessment
1947/48 — 1949/50 to amaximum of 17% for the years of assessment
1984/85 — 1986/87; and

(b) the corporate profits tax rate* ranges from aminimum of 16% for the years of
assessment 1998/99 — 2002/03 to a maximum of 17.5% for the years of
assessment 1992/93 to 1993/94 and 2003/04 — 2006/07.

203. Direct taxation on earnings and profits brought in 40% - 55% of government’ s
generd revenue. As dated by the Financid Secretary in his speech on 18 June 1977, our fisca

2 See Schedule 1 to the Ordinance.
2 See section 90 and Schedule 8 to the Ordinance.
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sysemisaso narrowly based. Introducing new taxes, whether direct or indirect, iseaser said than
done. In enacting new type of taxes under Article 108, HKSAR must slill take the low tax policy
previoudy pursued in Hong Kong asreference. When times are bad, it isunpopular to try to bring
in new taxes. When times are good, some will argue that there is no need to do so.

204. While the tax rate is low and the fiscal system narrowly based, the demands on
generd revenue are ever increasing.

205. Omission or understatement of receipts in tax returns, if accepted by the Revenue
causeslossinrevenue. Fallure to notify chargebility, if undetected by the Revenue, causeslossin
revenue. Deday in submitting returns may delay the timely collection of revenue.

206. With atotd of 2.98 million to 3.63 million assessments being made by the Revenue
each year, ahigh degree of compliance by the taxpayersin submitting timely and correct tax returns
and information to the Revenueis crucid for the effective operation of HKSAR' stax system.

207. The reveations by the Financid Secretary on 2 April 1975 showed that
noncompliance was somewheat frightening. If theBoard' s experienceisanything to go by, thereis
dill alot more to be done to improve compliance.

208. Defaults, if not deterred and punished, put our fisca system at risk. It isaso unfair to
the honest taxpayers.
2009. With limited income and ever increasng demands on expenditure, there is alimit to

which theRevenue and the Department of Justice could and should deploy resources to check the
accuracy of returns, conduct field audits and prosecute suspected offenders. These may be time
and cogt intensve. Even in cases where the Revenue has decided to conduct an investigation into
ataxpayer’ stax affairs, the Revenue may not know where to look. Once having been caught o,
the taxpayer often sits back and leavesit to the Revenue to find out and build up itscase. Thisisa
laborious, painstaking and costly task. Aswe shdl see, despite the reverse burden the appdlant’ s
atitudeis one of * catch usif you cani .

210. Someform of sanction againgt the provison of incorrect or incomplete information is
necessary. A 100% sanction proved to be unsatisfactory and the legidature increased it to 300%.

211. There is no contention that the burden of proving that the pendty tax assessment is
incorrect isdifficult to rebut. Evenif itis, the rdlevant rules of pendty tax provide certain means of
defence based on subjective dements (for example, under the eement of ‘ reasonable excuse') and
it is open to the taxpayer to put forward grounds for a reduction under the excessiveness dement.
An dfficient sysem of taxation is important, if not crucid, to HKSAR' s financid interests. We

% See paragraph 336(h) below.
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congder that the presumption under sections 68(4) and 82B(3) is confined within reasonable limits.
The gppdlant’ sright to be presumed innocent has not been violated in the present case.

212. Asthethird task is decided againgt the appdllant, there is no need to proceed to the
last task.

Section 70

213. The appdlant argued that the respondent is not entitled to rely on section 70.

214. Our only concern is whether section 70 gpplies to an gpped againg a pendty tax

assessment. Whether section 70 applies to prosecution under section 80(2) does not arise on the
facts of thiscase. Thereis nothing inherently wrong with having dud regime of civil and crimind
sanctionsto dedl with incorrect or incomplete tax reporting, see paragraph 168(c) above.

215. The combined effect of sections 68(4) and 82B(3) is to impose on the taxpayer the
burden of proving theat the penalty tax assessment isincorrect. Neither section dedsin termswith
the correctness of the underlying profits (or salaries or property) tax assessment.

216. Section 70isthe provision dedling with the correctness and quantum of the underlying
profits (or salaries or property) tax assessment.

217. In an gpped againgt a pendty tax assessment, the question of the burden of proof on
the correctness or quantum of the underlying profits (or slaries or property) tax assessment is
academic if that assessment has become final and conclusive under section 70. So far asweknow,
the practice of the Commissioner isto commence pendty tax proceedings only after the underlying
profits (or salaries or property) tax assessment has become find and conclusive under section 70.

218. It is in any event academic on the facts of this case because of the gppdlant’ s
agreement on the amount of profits understated and tax undercharged, see paragraph 129 above.
219. Section 70 binds the taxpayer. Subject to the proviso, it aso binds the Revenue.

220. Section 70isgoverned by Article 108 of the Basic Law onthelegidature senactment

of laws* concerning types of taxes, tax rates, tax reductions, alowances and exemptions, and other
mattersof taxation'. The necessity and rationdity of enacting a provision governing thefindity of a
profits, salariesor property tax assessment isobvious- so that the HK SAR may budget and useits
financdd revenues without fear that profits (or saaries or property) tax assessments may be
re-opened years down the line. We do not think the right of the HKSAR to tax and to provide
findity on atax assessment hasto strike afair balance between proportionaity between the means
employed and the ams pursued, see Weson Invesment Ltd v Commissioner of Inland Revenue
[2007] 2 HKLRD 568:
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‘Evenif it wereright to construe the power to tax given under art.108 as being
subject to an overriding requirement of proportionality stemming fromart.105,
and | do not for one moment consider that is correct, the question of

proportionality has to be considered in the context of the case as well as the
provisions of the Ordinance. In the context of this case, the fact is that the
plaintiff was given an opportunity to purchase a TRC which would have entitled
it to interest. Hence the argument that the Commissioner is entitled to interest
on unpaid tax whereas the individual is not entitled to interest on tax

subsequently refunded falls away. The fact that the amount of interest may be
different isof no relevance. The sumsinvolved are on the one hand the payment
of a form of penalty and on the other putative interest’, per Rogers VP at
paragraph 26, emphasis added.

‘Mr Mok submitted that BL 105 and 108 should be read in the same way. In
other words, the court must strike a fair balance, so that there must be a
reasonabl e relationship of proportionality between the means employed and the
aims pursued. He submitted that if one were to apply the proportionality test,
s.79(1) whether read alone or considered together with s.71, failed thetest. | do
not believeitisright toread BL 105 and 108, as if the right of the HKSARG to
tax has to strike such a fair balance. Rather, | am of the view that unless the
taxation scheme cannot be regarded as genuine, but was in fact a disguised
expropriation of property, BL 105 has no application. And the court has no
power to interfere. Mr Mok accepted that, on his submission, even if the
Ordinance had provided for the payment of interest, that would not be a
sufficient compliancewith BL 105, unlesstheinterest so provided corresponded
to “the real value of the property concerned at the time’ . | do not believe
BL 105 could have such wide ranging effect’, per Tang VP at paragraph 85.

221. Further, if judtification on the grounds of rationdity and proportiondity is required,
then for reasons given above, including the reasons above on section 68(4), we consder that they
arejudtified.

222. Further ill, our view on the question whether ataxpayer has aright to re-openisin
line with Hong Kong and English authorities

223. We are bound by authority to hold that section 70 gpplies to an apped agang a
pendty tax assessment. D5/07, (2007-08) IRBRD, val 22, 245 was an appeal against penalty tax
assessments. The Board [Kenneth Kwok Hing Wa SC, Madcolm Merry and Kenny Suen Wal
Cheung] held that ungppedled origind sdaries tax assessments were find and conclusive for al
purposes of the Ordinance as regards the amounts of such assessable income by virtue of section
70 (see paragraphs 8 and 44 of that decision) and the amounts of the assessable income assessed



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

by the additional sdaries tax assessments, as determined on objection, in respect of which there
was no valid gpped were find and conclusive for dl purposes of the Ordinance as regards the
amounts of such assessable income by virtue of section 70 (see paragraphs 15, 17, 18 and 45 of
that decision). The taxpayer appeded by way of case stated and the questions were ‘whether
having regard to all the facts as found by the Board and on the true construction of the Ordinance,
the Board erred in law in [s0] holding' ? By ajudgment handed down on 13 June 2008, Burrdl J
answvered the questions in the negative, see Chu Ru Ying v Commissoner of Inland Revenue,
HCIA 7/2007.

224, In Khan v Customsand Excise Commissioners [2006] STC 1167, the English Court
of Appedl rgected a paragraph 74 the suggestion that human rights conferred on the taxpayer
during the tax pendlty phase aright to re-open findings made in rdaion to the earlier sage of the
assessment, when no appeal had been brought againgt the assessment:

‘This view is reinforced by a number of considerations:. (i) it is the appellant
who knows, or ought to know, the true facts; (ii) s 60(7) makes express
provision placing the burden on Customs in relation to specified matters. This
suggests that the draftsman saw it as an exception to the ordinary rule, and
seems inconsistent with an implied burden on Customs in respect of other
matters; (iii) the distinction is also readily defensible as a matter of principle.
Mr Young relied on “the presumption of innocence” under art 6 of the
Convention, but he was unable to refer us to any directly relevant authority.
The presumption clearly justifies placing the burden of proof on Customs in
respect of tax evasion and dishonesty; but once that burden has been satisfied,
a different approach may properly be applied (compare R v Benjafield [ 2002]
UKHL 2, RvRezvi [2002] UKHL 1 (on appeal fromRv Benjafield, Rv Leal, R
v Rezvi, R v Milford) [2003] 1 AC 1099, [2002] 1 All ER 815, in relation to
confiscation ordersin criminal proceedings); (iv) in relation to the calculation
of tax due the subject-matter of the assessment and penalty appealsisidentical.
This link is given specific recognition by s 76(5) (allowing combination in one
assessment). It would be surprising if the Act required different rules to be
applied in each case; (v) s 73(9) provides that the assessed amount, subject to
any appeal, is“ deemed to be an amount of VAT due...” . In a case where either
there was no appeal against the assessment, or the penalty proceedings
followed the conclusion of any such appeal, this provision would appear to
preclude any attempt to reopen the assessment for the purpose of assessing the
penalty. The subsection does not apply directly where, as here, the penalty
appeal is combined with an appeal against the assessment, and the assessment
has not therefore become final, but it indicates another link between the two
procedures. (I do not see the provision as necessarily confined to enforcement,
as Mr Young argues. Nor in the present context do | need to spend time on his
argument that thisinter pretation could cause unfairness in proceedings against
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athird party under s61, although | note that under that provision there appears
to be a general power to mitigate the penalty.); (vi) to reverse the burden of
proof would make the penalty regime unworkable in many cases. In a case such
asthe present, a“ best of judgment” assessment is needed precisely because the
potential taxpayer has failed to keep proper records, so that positive proof in
the sense required in the ordinary civil courts is not possible. The assessment
may be no more than an exercise in informed guesswork. Indeed to put the
burden on Customs would tend to favour those who have kept no recordsat all,
as against those who have kept records, which are merely inadequate, but may
be enough to give rise to an inference on the balance of probabilities.’

225. For reasons given above, the question whether section 70 gppliesisacademic. If itis
not, section 70 appliesand it is not open to the gppd lant to re-open the issues.

Public hearing

226. Mr Mok made passing references o the hearings by the Board in camera under
section 68(5) of the Ordinance.

227. Thispoint can be disposed of quickly by adopting Mr Pannick’ ssubmissonwhichwe
accept.
228. The gppellant has at no time requested a public hearing and has waived any right to a

public hearing, see Hakansson v Sweden (1990) 13 EHRR 1 at paragraphs 64 — 68:

‘64. The Gota Court of Appeal wasthefirst and only tribunal to deal with all
aspects of the applicants complaint against the compulsory auction in
1985. The applicants were accordingly entitled to a public hearing
before that court, as none of the exceptions laid down in the second
sentence of Article 6(1) applied.

65. The Government submitted that the requirements of Article 6(1) on the
point at issue had been satisfied, in particular as the applicants had not
requested any public hearing, thereby waiving any right thereto.

66. The public character of court hearings constitutes a fundamental
principle enshrined in paragraph (1) of Article 6. Admittedly neither the
letter nor the spirit of this provision prevents a person from waiving of
his own free will, either expressly or tacitly, the entitlement to have his
case heard in public. However, awaiver must be madein an uneguivocal
manner and must not run counter to any important public interest.
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67.

68.

No expresswaiver was madein the present case. The question iswhether
therewasatacit one. Whilein some earlier cases dealt with by the Court
the confidentiality of the proceedings at issue stemmed from legislation
or practice, in the present case the Swedish law expressly provided for
the possibility of holding public hearings. the Code of Judicial Procedure
gave the Gota Court of Appeal power to hold public hearings “ where
[thiswas] necessary for the purposes of the investigation.”

Sncetheapplicants appeal mainly challenged the lawful ness of the 1985
auction and since in Swveden such proceedings usual ly take place without
a public hearing, the applicants could have been expected to ask for such
ahearingif they had found it important that one be held. However, they
did not do so. They must thereby be considered to have unequivocally
waived their right to public hearing before the Géta Court of Appeal.

Their misgivingsasto their treatment before that courtonly seemto have
emerged in the cour se of the proceedings before the Convention organs,

in their application to the Supreme Court for |leave to appeal, no
complaint was raised in this respect. Furthermore, it does not appear

that the litigation involved any questions of public interest which could
have made a public hearing necessary.

There has accordingly been no violation of the public-hearing
requirement in Article 6(1).’

Had the gppd lant ever requested one, applying Koon Wing Y ee at paragraph 113, the appropriate
and just remedy would, a most, be afinding that the gppellant should have been entitled to apublic
hearing had it requested one.

Conclusion

229. For reasons given above, Koon Wing Y ee does not assist the gppellant in this appedl.

BOARD’ SDECISION ON ORIGINAL GROUNDS OF APPEAL

M ovement of funds

230. The following diagram illustrates the movement of funds referred to in paragraphs
44 — 49 above on the gppellant’ s drawdown of the HK$1,060 million loan by Bank A:
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® ® ®
Bank Q 2 November 1992 Bank A
HK$1,060 million under
Participation Agreement
- 3 November 1992 ~ 2 November 1992
HK$1,060 million HK$1,060 million under
under the the Loan Agreement
Sub-Participation
Agreement-
| Company O | | The appdllant |
- 2 November 1992
HK$1,060 million as
subscription money for ~ 2 November 1992
alotment of HK$1,060 millior?®™
1,060,000,000
redeemable preference
shares-
Company E 2 November 1992 Company D
HK$1,060 millionasan
unsecured loan
231. Thefallowing diagramillustrates the movement of funds on payment of interest by the
gppellant to Bank A referred to in paragraphs 50 — 52 above:
® ® ®
Company D 3 May 1993 The appellant
HK$52,807,186.17
- 3May 1993 - 3May 1993
HK$52,807,186.17 HK$52,807,186.17 as
pursuant to the 1% interest payment due
irrevocable ingtruction to Bank A under the
dated 28 April 1993- Loan Agreement
| Company E | Bank A |

% Theappellant borrowed $1,060 million from Company D on 21 September 1992 for acquisition of the Property.
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- 3May 1993 ~ 3May 1993
HK$52,807,186.17 HK$52,807,186.17
as 1% dividend in pursuant to the
respect of the Participation
redeemable preference Agreement
shares-
3 May 1993
HK$52,807,186.17
[Bank Q paid
HK$52,517,568.68
Company O pursuant to the
Sub-Participation Bank Q

Agreement and Bank A
(City X Branch) pad
HK$289,617.49 being the
overnight interest on 2
November 1992 for
HK$1,060 million]

Points which aredecided by the Decision

232. The figures determined by the Board by the Decison are find for those years of

assessment. In the course of ascertaining those figures, it was necessary for the Board to, and the
Board did, decide and find, among others, the following (the paragraph numbers in the following
ub- paragraphs are the paragraph numbersin the Decision):

1 On 19 November 1991, Accounting Firm AA introduced to Mr H awritten
“tax planning memorandum’ which eventualy was acted onin November 1992

[paragraph 40 (1)].

2. Thelendingby Bank A can never be described asatrue arm’ slength advance
of funds. In short, there was never any red exposure to Bank A and that they
were paticipating in a circle of fund flow and in the end of the day, Bank A
only obtained management fees [paragraph 40 (12)].

3. The tax scheme was put up for the appelant by Mr H (as director of the
appdlant) and Mr | [paragraph 42].
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4.  Therewas never any true lending or loan arrangements between Bank A and
the appdlant. There was a circle of fund flow on 2 and 3 November 1992

[paragraph 43].

5. Asaconsequence of delaying the payment of HK$1,060 million by Company
O to Bank Q under the Sub-Pearticipation Agreement by 1 day wasthat in the
books of Bank Q, there was an outstanding loan of a very subgtantia amount
(HK$1,060 million) overnight. In order to ensure that Bank Q would not be
subject to any commercid risk of default, it was arranged that Company O,
when it received the fund of HK$1,060 million, which originated from Bank Q
and had passed through the accounts of Bank A, the appdlant, Company D
and Company E, on 2 November 1992, would place the funds on deposit with
the City X branch of Bank A for one night, and the deposit would be uplifted
on 3 November 1992 and transferred back to Company O’ s Bank Q account
and then paid to Bank Q under the Sub-Paticipation Agreement. That
circular movement of fundstook place on 2 and 3 November 1992 [paragraph
44].

6. There was no evidence adduced to illustrate or support the gppellant’ s
submisson that the main commercid purpose was to achieve a group
reorganisation and to segregate property holding activity from the other
business operations. The Board rejected such a contention [paragraph 45].

7.  Theloan was constructed to be repaid soonest upon issuance. The gppellant
could not be said to be indebted and Bank A could not be said to be
beneficialy entitled to the proceeds of the loan. That was the commercid
redlity of the loan transaction [paragraph 60).

8.  There was never any loan between the gppellant and Bank A in commercid
redlity. The accounting and book entries were structured in such away that at
least on the face of the records, Bank A was fully repaid by Bank Q even
before it paid anything out to the appellant [paragraph 61].

9.  Themoney borrowed by the appellant from Bank A and the interest paid by
the gppellant to Bank A under the loan agreement was not for the purpose of
producing any profits. It was paid for exactly the opposite purpose, namely to
reduce the profits of the appellant. The interest and related expenses paid or
incurred by the appellant pursuant to the Loan Agreement cannot be deducted
as outgoings or expenses for the purpose of ascertaining the gopelant’ s
chargeable profits [paragraph 62].
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10.

11.

12.

13.

14.

15.

Each repayment of interest by the gppellant was effectively secured by an
ingrument or undertaking (in the form of a payment ingtruction) executed or
given in advance by Company E (an associate of the gppdllant) to Bank Q to
pay the deposit (derived from dividends received from Company O) in its
bank account to Company D/ Company B. Any sums payable by way of
interest on such deposit by Company E with Bank Q (an offshore bank) would
not be chargeable to tax under the Ordinance. Condition (d) in section 16(2)
cannot be satisfied and the interest paid by the appellant to Bank A under the
Loan Agreement is not deductible for the purpose of ascertaining the
appellant’ s chargeable profit [paragraphs 65 and 66].

The ‘transaction’ for the purpose of section 61A of the Ordinance, can be
congdered in its widest form, i.e. the whole financing scheme induding the
temporary loan that originated from [ Company D] to the appellant followed by
the financid proposal as described in the Accounting Firm AA/Bank A
documents involving the Loan Agreement, the Participation Agreement, the
Sub-Participation Agreement, the issue of redeemable preference shares by
Company O and the circular movement of funds on the drawdown date and on
the subsequent interest dividend payment dates [paragraph 68].

The gppdlant in fact did enter into the financing scheme for the sole or
dominant purpose of avoiding itsliability to pay profitstax on the renta income
or reducing the amount of tax payable on such renta income [paragraph 70].

The*sole or dominant purpose’ of the transaction wasto obtain a‘ tax benfit’
for the appellant [paragraph 81].

The Commissoner was fully judtified under section 61A in disdlowing
deduction of theinterest and related bank chargesand legd feesfrom therentd

income [paragraph 83].

The transaction has no commercid redlity and was indeed ‘atificid’ and the
Commissioner was entitled under section 61 to disregard the L oan Agreement
and any interest and related bank chargesand legal fees*paid’ by the gppelant
to Bank A pursuant to that agreement and assessthe gppellant’ sliability to pay
profits tax accordingly [paragraph 86].

INCORRECT RETURN — FIRST GROUND OF APPEAL

233. Mr Sieker told us that that he was bound by the Board' s findings of fact in the
Decidgon and that they were ‘obliged by the virtue of the board decison and [their] review of the
case law to accept that an incorrect return was made'.
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234. However, he went on to argue that:

(& pageloftheprofitstax returninformed thetaxpayer that he/she wasrequired to
prepare the return by virtue of section 51(2);

(b) inaccordance with section 51(1), ataxpayer was ‘required to file thereturnin
accordance with the provision of Part IV of the IRO’;

() section 16fdlsunder Part IV while sections 61 and 61A fell under Part X; and

(d) it was commonly believed that an assessment raised under sections 61 and/or
61A of the IRO could not in itsdf justify the conclusion that the taxpayer had
made an incorrect return.

235. With respect, his contention is clearly unarguable and we rgject it. We do so for a
number of reasons.

236. Thefirst reason isthat the contention does not even get off the ground because, by the
Decision, the Board decided against the appellant on the section 16 point (see paragraph 232(10)
above). Section 16 wasandisin Part IV. The Decison isfind and conclusive under section 69.

237. The second reason is that whether a return is incorrect is a question of fact, not a
question of belief or opinion. Common belief, even if established, isirrdevant.

238. Weturn now to the third reason and consider what ataxpayer wasand isrequired by
section 51(1) to do.
239. What the 1993 version of section 51(1) required the appdl lant to do wasto furnish the

returns specified by the Board of Inland Revenue for profitstax. The specified forms required the
appd lant to state ‘ The Assessable Profits .

240. The appdlant reported the following assessable profits or adjusted loss in its tax
returns (see paragraph 71 above):
Y ear of assessment Assessable profits/(adjusted 10ss)
$

1994/95 544,263

1995/96 (18,067,502)

1996/97 (17,908,782)

1997/98 (25,562,646)

1998/99 (52,683,453)
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1999/2000 (68,483,142)
2000/01 (67,992,935)
241. By the Decison, the Boad uphdd the Commissoner’ s determination (see
paragraphs 77 and 80 above):
Year of assessment Assessable profits Tax payable
$ $
1994/95 106,683,672 17,602,805
1995/96 88,032,498 14,525,362
1996/97 88,191,218 14,551,550
1997/98 86,889,467 12,903,085
1998/99 85,310,519 13,649,683
1999/2000 69,475,699 11,116,111
2000/01 72,064,262 11,530,281
Total 596,647,335 95,878,877
242. Asthe apped by way of case stated has been abandoned, the Decision has become
find by virtue of section 69(1).
243. The assessments as determined on gpped are final and conclusive for dl purposes of

the Ordinance as regards the amount of such assessable profits by virtue of section 70.
244, Further and in any event, it is an agreed fact that (see paragraph 81 above):

‘“The amount of profits understated and tax undercharged are tabulated as follows:

Assessable Percentage of profits
Y ear of Totd assessable  profitsaready Profits understated to total
asessment profits reported undergtated assessable profits
$ $ $
1994/95 106,683,672 544,263 106,139,409 99%
1995/96 88,032,498 Nil 88,032,498 100%
1996/97 88,191,218 Nil 88,191,218 100%
1997/98 86,889,467 Nil 86,889,467 100%
1998/99 85,310,519 Nil 85,310,519 100%
1999/2000 69,475,699 Nil 69,475,699 100%
2000/01 72,064,262 Nil 72,064,262 100%
Tota 596,647,335 544,263 596,103,072
Percentage of tax
Y ear of Totd tax payable  Tax dready Tax undercharged to total
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assesanent charged undercharged tax payable
$ $ $

1994/95 17,602,805 Nil 17,602,805 100%
1995/96 14,525,362 Nil 14,525,362 100%
1996/97 14,551,550 Nil 14,551,550 100%
1997/98 12,903,085 Nil 12,903,085 100%
1998/99 13,649,683 Nil 13,649,683 100%
1999/2000 11,116,111 Nil 11,116,111 100%
2000/01 11,530,281 Nil 11,530,281 100%
Tota 95,878,877 Nil 95,878,877

245, For the reasons given above, including in particular the gppdlant’ s agreement of the

fact sated in paragraph 81 above, the gppdlant had clearly not reported the correct amounts of
assessable profits.

246. The returnsfiled by the appellant were incorrect.

247. The fourth reason why the argument is untenable is that section 51(1) did not and
does not provide that for the filing of a profits tax return by a taxpayer ‘in accordance with the
provison of Part IV’.

248. The phrase*in accordance with' did not and does not appear in 1993 version or the
current version of section 51(1). What section 51(1) required and requires a taxpayer to do was
andisto furnish areturn as specified by the Board of Inland Revenue. Thereferenceto Part 1V etc.
related and relates to the three taxes”’, not the return. Property tax was and is under Part || and
ligbility for provisona property tax under Part XC. Sdaries tax was and is under Part 111 and
ligbility for provisond sdariestax under Part XA. Profitstax was and isunder Part IV and liability
for provisond profits tax under Part XB.

249. Our rgection of the contention isin line with authorities.
250. Newton v Commissioner of Taxation [1958] AC 450 was an apped to the Privy

Council from Audrdia. Section 260 of the Commonwealth of Audtrdia Income Tax and Socid
Services Contribution Assessment Act, 1936-1951 provided that:

‘Every contract, agreement, or arrangement ... entered into, orally or in
writing, ... shall so far asit has or purportsto have the purpose or effect of ...
(¢) ...avoiding any ... liability imposed on any person by thisAct ... be absolutely
void as against the commissioner ...’

7 Property tax, salary tax and profits tax



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

251. The arangement in that case was held to be caught by the section and the
commissioner imposed a £600,000 pendty under section 226(2) of the Act. The advice of the
Privy Council was ddivered by Lord Denning who rgected the argument that there was no
omission of income™:

‘The commissioner assessed the shareholders in the tax due on the moneys
received by them — and in addition included a sum as a penalty under section
226 (2) of the Act. This penalty amounts to over £600,000. Sr Garfield sought
to say that section 226 (2) did not apply because the taxpayer could not
properly be said to have * omitted’ the income from his return — seeing that it
was nhot income when he received it or when he made his return — but only has
become so ex post facto when the commissioner decided to treat it so. Their
Lordships were not disposed to allow Sr Garfield to raise this point as it had
not been raised before and does not appear in the case of the appellants— but in
any case they think it is a bad point. In the events that have happened, the
money has been determined to be assessable income. As such it ought to have
been included — and was not. The taxpayer istherefore liable to the penalty.’

Newtonwas decided and reported before section 61A was enacted in 1986. The* common belief
which Mr Sieker relied on is at odds with Newton.

252. In D40/88, IRBRD, vol 3, 377, revised additiond or revised origina profits tax
assessments were issued on 5 November 1986 based on the second revised assets betterment
statement agreed by the taxpayer, Mr A. On appeal againgt additiond tax assessments, solicitor
for Mr A contended that the taxpayer’ s business could not have produced the profits that were
agreed to in the revised assets betterment statement. The Board [Denis Chang QC, Chan Pang
Fee and Duncan A Graham)] ruled at pages 383 — 384 that the contention was not open to the
taxpayer:

‘Under section 70 of the Ordinance, the relevant assessments made on 5
November 1986 became final and conclusive “for all purposes of this
Ordinance as regards the amount of such assessable income or profits or net
assessable value.”

In our view, “ all purposes of the Ordinance’ includes determining the issue as
to whether the relevant returns were or were not “incorrect” within the
meaning of section 82A thereof.

The consequence is that the assessable profits for the relevant periods are
conclusively deemed to be the amounts assessed. The relevant returns made by
Mr Aand Mrs A aretherefore for present purposes conclusively presumed to be

% At p. 469.
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incorrect in that the amounts of assessable profits returned were far below the
amounts thus assessed. That is, the assessable profits had been understated.
Thereisno basisin thelight of the agreed statement of facts for any suggestion
that, if the assessable profits were incorrectly returned, it was not because of
any omission or under statement of anything in respect of which the Taxpayer
was required by the Ordinance to make a return.

By reason of the statutory provisions and in the light of the matters stated in the
agreed statement of facts, we ruled that the Taxpayers could not contend that
the amount of assessable profits had not been under stated or that the same had
been correctly returned.’

The firg ground of apped falls.

REASONABLE EXCUSE — SECOND GROUND OF APPEAL

254.
income.

The gppellant contended that it had reasonable excuse for omitting or understating its

‘Reasonable per son’ approach vs‘reasonable excuse' approach

255.

Mr Sieker cited thefollowing passagefrom D13/85, IRBRD, vol 2, 173 at page 176

[William Turbull, E J V Hutt and Lee Wing Kit] and argued that in ascertaining whet is a
‘reasonable excuse', one looks to see what a reasonable person would do in al of the
circumstances:

‘The question which we now have to decide is whether or not the Taxpayer had
a reasonable excuse for the second mistake which he made and which is the
subject matter of this appeal. As we have stated we consider that the correct
test to be applied in ascertaining” reasonable excuse” iswhat one would expect
areasonablepersontodoinall of the circumstances. A reasonable personisnot
a perfect person, but an average person using the reasonable skill and carein
handling his taxation affairs which one would expect to see from such an
average person. To paraphrase English legal expressions, the word
“reasonable” introducesthe concept of the standard of carein handling his tax
affairs which one would expect from the average man on a Hongkong tram or
the M.T.R. or who takes his family out on a Sunday for lunch or to the Ocean
Park.’

This approach was adopted in some Board decisions but queried in others.

256.

With respect, such approach iswrong.
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257. ‘Reasonable man was used in the tort of negligence as the standard of care. We
quote from the following passage in Charlesworth & Percy on Negligence, 11™ Edition, paragraph
6-02.

‘The reasonable man as the standard of care. The ordinary standard of care
adopted is referred to as “reasonable care’, namey the standard of care of a
reasonable man. In Alderson B.’ s dlassic statement®,

“Negligence is the omission to do something which a reasonable man, guided

upon those cong derations which ordinarily regulate the conduct of human affairs,
would do: or do something which a prudent and reasonable man would not

do.” )

258. The learned editors go on to sate in paragraph 6-06 that to say that the standard of
careisthat of a reasonable man can be to beg the question in that a tribund of fact can only be
directed to gpply the stlandard of reasonable care if it is explained what amount of care the law
regards as reasonable under the circumstances of the case being tried.

259. A seach of the Depatment of Judtice s Bilingud Laws Information Sysem in
mid-June 2008 found:

(@ the phrase ‘reasonable excuse' in 979 gatutory provisonsin Hong Kong;
(b) the phrase ‘reasonable man' in 2; and
(c) thephrase ‘reasonable person’ in 11.

260. If the legidature had intended to use the ‘ reasonable person’ asthetest for ligbility to
additiona tax, the legidature could easly have so enacted.

261. But the legidature did not do so.

262. What was enacted is that a person ‘who without reasonable excuse’ makes an
incorrect return etc. shall be liable to be assessad to additiona tax.

263. The correct approach is not to decide what a reasonable person would do or would
omit to do. Thisisto confuse what was used as the standard of carein the tort of negligence with
the excuse for non-compliance.

# Blyth v Birmingham Waterworks (1856) 11 Ex 781 a 784.
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264. Reasonable excuse does not come in unless there is understatement or omission of
income or profits eic. The wording in section 82A is ‘any [taxpayer] who without reasonable
excuse' . Ingtead of consdering the excuse of the taxpayer on the actual facts of the case, the
‘reasonable person’ gpproach looks at what one may or may not expect from the hypothetical
‘reasonabl e person'.

265. The sgnificance of thisis that, on the one hand, it excludes rdevant actual persond
attributes (which are not true in respect of the hypothetical ‘reasonable person’) of the taxpayer
from consideration.

266. On the other hand, it includes irrdlevant (which are not true on the facts of the case)
matters.
267. By way of example, we d not think it is probable that ‘the average man on a

Hongkong tram or the MTR or who takes his family out on a Sunday for lunch or to the Ocean
Park’ would enter, or would have the resources and sophigtication to enter, into a tax avoidance
scheme such as the one in this case.  If the ‘reasonable person’ approach were the correct
approach, thisis not what one would expect of the ‘ reasonable person’ and the appdlant mugt fail
on the second ground of appedl.

268. As section 68(4) puts the burden of proving that the additiona tax assessment is
incorrect on the taxpayer:

(& thetaxpayer must identify and prove an excuse; and
(b) theBoard must be satisfied that that excuse is reasonable.
‘Excuses’ put forward by the appellant

2609. Whether or not the gppellant had any excuse is a question of fact for the Board, not
for the gppdlant, Accounting Firm AA, or any witness, factua or expert.

270. Whether or not any proven excuse is reasonable is a question for the Board, not for
the appellant, Accounting Firm AA, or any witness, factua or expert.

271. The practice of accountants and the principles on which accountants acted and act in
practiceisamatter for recourse to evidence by accountants. Whether or not that practicewasand
is reasonable is a matter for the Board™.

272. The appellant contended that on the 1986 version of section 16(2)(d):

% Cf. CIR v Secan Limited & another (2000) 3 HKCFAR 411 pages 418-419.




(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

(@ ‘thefiling pogtion adopted by [the gppellant] was reasonable in light of the law
and practice in reation to the IRO at that time’; and

(b) ‘“itwasreasonablefor [theappellant] to rely on [Accounting Firm AA] sadvice
when preparing the Returns during the yearsin dispute .

273. Both components or aspects of the reasonableness put forward by the appellant are
premised on the following facts:

(8 advicesgiven by Accounting Firm AA; and

(b) thegppdlant’ sreliance on Accounting Firm AA’ s advice.
274. We pressed Mr Sieker to:

(8 identify Accounting Firm AA’ s advice and evidence on it; and

(b) identify evidence on reliance.
275. Mr Sieker took us through some documents but was unable to identify any evidence
onthegppdlant’ sreliance. Heargued that it wasan irresistibleinference that the gppdlant relied on
Accounting Firm AA’ s advice.

Accounting Firm AA’ s*advices

276. Inparagraph 4.2 of its Tax Planning Memorandum sent under cover of its letter dated
28 November 1991, Accounting Firm AA warned Mr H of therisk involved in these terms:

‘... It must be accepted as inevitable, however, that there exigts arisk of having to
defend the schemes againgt the anti-avoidance provisions. Nevertheless it could
argue that the arrangement is a part the group re-organisation of [Group AU] with
commercia substance (eg. decentraisation — for easy/better management and
control and other commercid reasons, property holding activities be segregated from
the [merchandise] distribution/dedling business and other trading/retall activities).”

Accounting Firm AA estimated the front end costs and other legd and professional fees/charges
were $3 million to $4 million.

277. By anote dated 12 December 1991 made by Ms AG of Accounting Firm AA of a
luncheon meeting with Mr H, Ms AG noted that:
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‘3. ... He was dso amused that [Company C] previoudy sought our advice on
every sngle matter (which should have been dedlt with interndly) and hence our
feeswere very high.

4. A Group Financia Controller had been appointed, who was an Ex. [Accounting
Firm AK] ([Mr H] worked for [Accounting Firm AK] for eight years).

6. .. Hesad that based on his experience the locdl tax practice of [Accounting
Firm AK] was wesk whilg internationd tax planning was satisfactory;
[Accounting Firm AK] offered quick locdl tax advice. (Note: He has previoudy
expressed concern over the tax services provided by [Accounting Firm AA]
[City Al, Country AJ] to [Company C] [(Country AJ)]).’

By fax dated 14 April 1992*!, Accounting Firm AA wrote to Legd Firm AL and

copied to Mr | and 2 othersin these terms:

279.

‘As discussed between yourself and [Ms AG] of our office, the loan participation
agreement between [Bank A] Hong Kong branch and [Bank A] [City X] branch
would require consideration and attention to documentation because of the fact that
the Hong Kong branch and the[City X] branch of [Bank A] are the same legd entity.
It is consdered that the arrangement in respect of the loan sub-participation from
[Bank A] to SPC through another [Bank A] branch/separate entity instead of direct
participation from [Bank A] to SPC, would mainly give certain cosmetic effects to,
and would not, in law, improvethe tax effectiveness of the sub-participation financing
arrangement. However, as you will appreciate, in order to maintain the cosmetic
effect of the arrangement and to avoid uncertainties involved in the participation
agreement between the Hong Kong and [City X] branches of [Bank A], it may be
advisableif [Bank A] would participate the loans to another separate entity, eg. a
subsdiary or an associate of [Bank A], which would then enter into a
sub- participation agreement with SPC.’

By letter dated 16 April 1992, Mr AB advised Mr | that from a taxation standpoint,

the use of an offshore subsidiary as opposed to an offshore branch of Bank A was ‘purdy

cogmetic’;

3 Mr AB said the copy fax which he was looking at was not signed and he questioned whether this document
had been sent. Under cross-examination in the afternoon of 25 January 2007, he wasreferred to aletter dated 16
April 1992 signed by himself referring to a‘ recommendation made in our letter dated 14 April 1992' and he
accepted that the fax dated 14 April 1992 had been faxed.
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‘I have spoken a length with [Mr AM] of [Legd Frm AL] concerning the
recommendation made in our letter dated 14th April 1992. In that letter it is Stated
that preferenceisgiven to using an offshore subsidiary rather than the [City X] branch
of [Bank A] asthe intermediary vehicle between [Bank A] Hong Kong branch and
the SPC.

The use of an offshore branch is in accordance with our earlier discussons and
recommendations hence [Bank A] are concerned that we should ook to amend the
dructure & thislate stage.

From ataxation standpoint | do not believe that the use of an offshore subsidiary as
opposed to an offshore branch would add a great dedl to the structure. The reasons
for thisisthat the structureis ultimately reliant on the fact that the funds are borrowed
from abank and the loan is not secured or guaranteed in any way by a deposit place
by an associated company with afinancid inditution. Hence the advantage of usng a
subsdiary is purely cosmetic in that it is unusud to arrange for a subparticipation

between two branches. However astheloan isultimately sub-participated to a[Bank
A] subsdiary, the SPC, the end result has been effectively achieved.

Summarising the pogtion | would prefer to see an offshore subsdiary used as
opposed to an offshore branch of [Bank A] but | am of the opinion that the current
structure does not weaken the basis on which the Group will seek to dam a tax
deduction for interest paid on the loans from [Bank A].’

280. The undated note made by Ms AG of Accounting Firm AA of ameseting on 12 May
1992 with Mr I, Ms AN, Mr AM, Mr AO, Mr AB and hersdf at the office of Legal Firm AL
referred to Mr AM’ s suggestion to seek counsd’ s opinion on samp duty relief and continued as
follows

‘4. [Mr ABJ] sad tha he could understand the risk involved in this issue which
would besmilar to S61A anti-avoidancerisk indl kinds of tax schemes. [Mr
AB] furthered that, however he was not aware of any practica problem in

amilar arangement previoudy.

5. It was agreed that [Mr 1] would discusswith[Mr H] on the risk involved in the
stamp duty exemption and suggested that [Mr H] would discusswith [Mr AM]
directly, if consdered gppropriate.

6.  Afterthemeeting [Mr |] agreed that the Council (sc) opinion might dso be
inconclusve and would not help them to resolve the uncertainties. He
requested usto send him aletter sating that the risk involved was a technica
risk and we had not encountered any practical problems before. We would
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aso include our suggested dternative. [Mr 1] would after recelving our letter
discusswith [Mr H] accordingly.’

By letter dated 13 May 1992, Mr AB advised Mr | of an dternative arrangement by

which the property sde be financed by an inter-company loan shortly after which a financing
arrangement be effected:

282.

‘If this option was adopted it could technically raise a profits tax issuein that it would
be necessary to condder if it could be maintained that the loan had not been incurred
to earn profits chargeable to tax but merely to refinance intra-group loans.

| have reviewed various Hong Kong, Australian and U.K. Case law but | have been
unable to find any persuasive authority on this issue. However, the U.K. case of
Lawson (HMIT) v Brooks does provide an element of comfort. The case concerned
an gpped from a decison of the generd commissoners, who had concluded that
relief was available in respect of interest on loans which replaced various overdrafts
incurred for the improvement of land. However the High Court overturned this
decision as the replacement |oan was effected by book entries, i.e. nothing was paid.
Notwithstanding the decison of the High Court, one might infer that the decison
would have been different if the overdrafts had been physicdly repaid from the
proceeds of a new loan.

Reference might a so be madeto the U.K. case of Scorer v Olin Energy System Ltd,
particularly at page 58 TC 606:

“Whether interest was paid for the purposes of atrade must depend on whether
the loan, on which the interest was paid, was itsdf incurred for the purpose of
the trade. It does not necessarily follow that the purpose of the loan can be
ascertained by looking at the immediate use to which the borrower gppliesthe
money. The question is one of fact to be decided on the evidence available in
each case.”

If one followed these lines of argument it would be possible to conclude that the loan
had been taken out for business purposes and, in so far as the interest on the initia
loan was accepted as arevenue expense, the interest on the replacement loan should
be ascribed the same character. | would further add that we have many examplesin
the office of interest payable on refinancing loans and | cannot recal asingle Stuation
which has been chalenged by the IRD on the basis that the replacement |oan was not
incurred for earning profits chargesble to tax.’

The undated note made by Ms AG of Accounting Firm AA of a meeting on 3 June

1992 withMr I, MsAN, Mr AP and Ms AQ, both of Legd Firm AR, Mr AO of Legd Firm AL
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and hersdf at Company C’ sofficereferred to the potential samp duty issue and the decison to split
the transaction into two sections, i.e. to sal and assign first and to arrange for the banks loans to
repay inter-company accounts 2 — 3 weeks later and continued as follows.

‘2. The potentid risk associated with the deductibility of interest expenses was
discussed. [Mr AP] sad that this dternative might expose [Company C] to a
higher risk that interest costs incurred by the borrowers would be disalowed.
[Mr 1] replied that they would rely on [Accounting Firm AA] who were happy
with this arrangement.

[Ms AG] reterated our comments as contained in our letter to [Mr 1] in this
connection that athough in practice we had not come across any interest
disalowance on borrowings to repay inter-company loan arisgng from a
property acquisition; however in other jurisdictions, e.g. UK there were court
cases which were determined to the disadvantage of the taxpayer.’

283. By anote dated 26 June 1992 of a meseting between Bank A and Company C, Mr
AS noted that hewastold by Mr | who had been advised by Accounting Firm AA that the Revenue
had recently disdlowed aninternd refinancing schemeidentica to the onewhich [Bank A] wasthen
involved for Company C. Thefile note Sated as follows:

‘I had amesting with [Mr I] from [Company C] this afternoon (26 June 1992). He
had just been advised by [Accounting Firm AA] that the IRD had, within the past few
days, disdlowed an internd refinancing scheme identical to the one in which we are
currently involved for [Company C].

Apparently, the completion of internd funding arrangements dl in one day (which
from our point of view will involveanumber of book entrieshereand in NAB), istoo
trangparent for the Revenue. ...

You will recdl that this arrangement has been structured to reduce the aggregate
Hong Kong Profits Tax burden of the [Group AU]. The dructure involves us in
granting two 5-year loans totadling HKD1,410m, enabling [the agppellant] and
[Company AV] to acquire two Service Centres from the parent. The loans will be
ub-participated to an offshore SPC owned by the Bank, whilst the loan proceeds
will flow through the [ Group AU] and be used to purchase Redeemable Preference
Shares in SPC, thereby funding the SPC’ s loan sub-participation. Interest on the
loanswill flow through as dividends on the Redeemable Preference Shares. Our fees
for this transaction are a pro-rata upfront Arrangement Fee totaling HKD4.23m
(30bp), and an annua HKD100,000 management fee.
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284,
Ub-partici

[Accounting Firm AA]’ s initid response to the IRD stance on this dructure is to
suggest thet if the sub-participation of the loan is delayed by one day, then that will be
enough to legitimise the deal. We had originaly obtained gpprova on the basis that
our only risk was a management risk relating to the passing of entriesin the books of
HKH and corresponding entries over the HKD account of NAB with HKH.

[Accounting Firm AA] are now suggesting that NAB' s sub- participation to the SPC
should be delayed; thiswill giveriseto an overnight loanin NAB' s books (which will
require credit approva), athough therewill so be adeposit for an equa amount with
them in the name of the SPC. [Mr ] asked if we would have any problemswith this
proposed change and what the pricing implications of this “back-to-back”
arrangement would be. | think we can probably absorb alending margin of say 50bp
for one day (HKD19,300) in the Arrangement Fee’

By letter dated 30 June 1992, Accounting Firm AA advised Mr | to dday the

pation by one day:

‘ Asdiscussed with you, the funds flow movement isan essentia factor which requires
partticular attention in order to ensure the tax effectiveness of the financing
arrangement. For the purposes of claiming deductionsin respect of the interest costs
and other related expenses incurred, it is important that the conditions specified in
section 16 Inland Revenue Ordinance are satisfied. Accordingly [Company AV] and
[the appellant] need to be able to demongtrate that such expenses are incurred on
borrowings advanced to them by [Bank A], and not on funds provided by [Company
E], an associated corporation. We stressthat there exists ahigh risk that the interest
expense deductionswould be denied if the financing transaction was effected only by
accounting entries recorded in the books of [Company AV], [the appdlant] and
[Company E], i.e. with no funds movements, or in the absence of evidence proving
that loans were advanced to [Company AV] and [the gppellant] by [Bank A].

Because any ingppropriate movement of funds would be detrimentd to the whole
financing arrangement we suggest that the following sequence is adopted and
supported by evidence (e.g. bank advice):

FUND FLOWS MOVEMENTS

FROM TO PURPOSES

Day 1

)] Bank Q (City X) Bank A Loan participation
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1)) Bank A thegppdlant and  Provison of bank loans
Company AV
i) the gppellant and Company C Repayment of interest-bearing
Company AV loan
V) Company C Group AU Repayment of inter-company
current account
V) Group AU Company E Provison of interest-free

inter-company loan

Vi) Company E SPC Subscription of non-voting
redeemabl e preference shares.
Vii) SPC Bank A or Deposit placement
Bank Q (City X)
Day 2
)] Bank A or Bank QSPC Depost uplift
(City X)
i) SPC Bank Q (City X)  Loan sub-participation
285. By an undated note which should be made on about 29 July 1992, [Ms AG] made a

note of her review of the draft minutes on the proposed disposa of property by Company C to the
gppelant and commented in respect of the minutes of Company E that:

‘It may be considered appropriate to approve the option agreement in a separate
minutes (to avoid the explicit link of the option agreement with the transaction
(athough thisisthe fact).’

Therevised draft minutesreceived by Accounting Firm AA on 29 July 1992 had not incorporated
her comments and she discussed the matter with *Mr I’ who would follow up with Ms AN.

The draft resolution included the following:

‘that an option agreement is intended to be executed between the [Company E] and
[Bank A] under which the [Company E] shall grant to [Bank A] an option to require
the[ Company E] to purchaseand [ Bank A] shdl grant to the[Company E] an option
to require [Bank A] to sl the Option Shares.’
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286. By letter dated 7 September 1992, Accounting Firm AA informed Mr | that it had
reviewed the fina draft of the documents and in paragraph 5 repeated its warning of the risk
involved:

‘ANTI-AVOIDANCE LEGISLATION

(& The enclosed draft documents have been considered in conjunction with the
spedific provisonsin the Inland Revenue Ordinance (* IRO’ ) which limit interest
deductibility, for Profits Tax purposes. The draft documents have been
prepared to ensure better argumentsin favour of obtaining the required tax relief.
However, it must be recognised that, to a certain extent, the financing
arrangement adopted depends on the interpretation of those provisons and in
such circumstances, it must be accepted that the IRD may adopt a different
Interpretation.

(b) Asyou gppreciae, any tax planning arrangement may be subject to the scrutiny
of and attack by thelRD under the generd anti-avoidance provisions contained
in Section 61A of the IRO, under which any arrangement may be set asdeif its
sole and dominant motive is the avoidance of taxation.

However, it is not anticipated that the generd anti-avoidance provisions would
be gpplied where ascheme is supported by agenuine commercid motive, even
though tax planning isamgor festure in the way in which the re-organisation is
carried out. Accordingly, there dways exists the risk of having to contend that
the commercid moative is the dominant factor for entering into the arrangement
thereby negating the contention that the anti- avoidance provisons gpply. In this
context it could be argued that the entire arrangement formsapart of Group AU
reorganisation, following the acquidtion Group AU by Company B. The
reorganisation has commercia substance of decentraisation of the property
investment busness of Company C for better/efficient management, further
development of the core business of Company C etc.’

Board’ sdecison on second ground of appeal

287. Dr AC told usthat he had no actua knowledge of what the appellant in fact believed
a the materid time when the tax returns were filed and that he did not know for a fact what the
gopdlant’ sintentions were in entering into the tax scheme.

288. Mr AB told usthat hewasnot actualy inapostiontotel usdl the detail of advicethat
would have been given to the client about the tax scheme.
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289. On the facts of this case, Accounting Firm AA’ s advices were non-committa and
some what wishy-washy:
(@ InAccounting Firm AA’ sletter dated 28 November 1991, having warned that

(b)

(©

(d)

(€

(®

there existed a risk of having to defend againg the anti-avoidance provisons,
Accounting Hrm AA put forward some arguments but expressed no opinion on
the prospects of success of the arguments.

At themeeting on 12 May 1992, Mr AB said the risk would be smilar to, thet is
to say, no greater and no less than, S61A anti-avoidance risk in dl kinds of tax
schemes. Hewent on to say that he was not aware of any practica problemin

gmilar arrangement previoudly.

In hisletter dated 13 May 1992, Mr AB raised the issue of deductibility; stated
that there was no ‘persuasve’ authority; cited a case which had been
‘overturned’ on appeal and argued that one might infer that the decison would
have been different if the overdrafts had been physcdly repad from the
proceeds of anew loan.

At the meeting on 3 June 1992, having said in one breath that they had not come
across any interest disalowance on borrowings to repay inter-company loan
arisng from aproperty acquisition, MsAG went on to say in the next bresth that
inother jurisdictions, e.g. UK, there were court cases which were determined to
the disadvantage of the taxpayer.

By 26 June 1992, Mr | had just been advised by Accounting Firm AA that the
Revenue had recently disdlowed an internd refinancing scheme which was
identical to the onewhich Bank A and Company C was involved in, Accounting
FHrm AA claimed that delaying the sub- participation by one day would make a
meaterid difference but did not explain why.

By letter dated 30 June 1992 to Mr I, Accounting Firm AA stressed that there
exissa‘high' risk that the interest expense deductions would be denied if the
financing transaction was effected only by accounting entries with no funds
movements, Stated that any ingppropriate movement of funds would be
‘detrimentd to the whole financing arrangement’; and suggested delaying the
ub-participation by one day, without expressng any view on the effectiveness
of the deferment. Thisisa case where the funds remained throughout under the
control of the Bank A group and a circular flow of funds did not cease to be
circular merdly by extending the time it took by one day.
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(©)

By letter dated 7 September 1992, Accounting Firm AA sent the fina draft of
the documents; warned in no uncertain terms of the risk involved; put forward
some arguments; but did not say aword about the prospects of success of such
argumerts.

290. Inhisevidencein chief, Mr AB dedlt with the warning in the 9 September 1992 |etter

thus.

‘A.

... Our belief was that the taxpayer was entitled to deduction under section
16(2). However, wefdt that it is aways our responghility to dert ataxpayer
to the existence of section 61A. In fact, even though we bdieved it was' t
applicable, it was up to the assistant commissioner to take hisview asto what
he felt was or was not appropriate.

So would this be a risk that you would identify in any tax planning
arrangement?

Yes. Itwasapolicy of, certainly of [Accounting Firm AA] at that time, thet if
we were advisng on any structure which had a tax impact we would dways
qudify any opinion we gave as to the gpplication of section 61A because at
that time there was insufficient evidence or precedents to give us any specific
guidance as to how the revenue would agpply it.’

Inre-examination, Mr AB said it was not for Accounting Firm AA to judge whether sections 61 or

61A applied:

‘0.

A.

Did you think that section 61 or 61A applied?

We fdt that it wasn' t for us to judge. There was insufficient court materid,
cases, from which to determine how it wasto be gpplied in Hong Kong by the
commissoner & that time. | don’ t think we or any other person redly knew
then where 61 or 61A wasto be applied and where it was not, whether it was
affected by having specific anti-avoidance legidation or whether it was not.

We believed Ramsay didn’ t gpply a that time, for certain, which made the
goplication of 61A even more difficult to interpret.’

291. Given the sophidtication of the client, the extensve documentation, the fact that
adviceswere given some 14 years ago and the fact that thiswasjust one of hismany cases, welook
to the documentation for the contents of advices given. The beliefs or views of Mr AB or
Accounting Firm AA are irrdlevant if they were not communicated to the gppellant. Thereisno
evidence of any ora communication to the gppdlant of any beliefs or viewswhich departed from or
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modified the advices contained in or evidenced by letters, faxes, attendance notes or other
documents.

292. Itisclear from the documents referred to above and from the evidencein chief and in
re-examination of Mr AB that Accounting Firm AA refrained from expressing any view on the
gpplicability of section 61A. Advices on such footing are non-committa and somewhat
wishy-washy. To advise that the Revenue might take a different view and that the Revenue might
seek to invoke the anti- avoidance provisions without advising on whether the Revenue sview was
the correct view is pretty useless advice.

293. Whether the gppdllant did in fact rely on the advices of Accounting Frm AA isa
meatter peculiarly within the knowledge of the gppellant. The appellant’ s group financid controller
had been with [Accounting FirmAK] for 8 years. Thereisno evidence, orad or documentary, such
asinterna documents, on reliance.

294, Absent any factua basis for the second ground of apped, it must fail.

295. Even if, contrary to our decison, the appellant did rdly on Accounting Firm AA’s
advices, we do not think it was reasonable for the gppdlant to do so. In other words, we do not
think the excuse of reliance on Accounting Firm AA’ s advices was a reasonable excuse:

(8 The gopdlant had been warned about local and overseas cases which went
againg taxpayers. The gppdlant choseto ignorethosewarnings. Itdidsoat its
own peril.

(b) The appdlant dso chose to ignore the advice given by Legd Frm AR at the
meeting on 3 June 1992 that the decison to split the transaction into two
sections, i.e. to sl and assign first and to arrange for the banks loans to repay
inter-company accounts 2— 3 weekslater might expose Company C to a higher
risk that interest costs incurred by the borrowers would be disallowed.

(c) Mr Sieker placed heavy rdiance on what he described as the ‘ uncertainty and
evolving nature of section 61A’. Those were reasons for caution, not reasons
for turning ablind eye to the uncertainty; ignoring the warnings, and choosing to
implement the tax scheme, as the Board so found as afact in the Decision, for
the sole or dominant purpose of avoiding its liability to pay profits tax on the
renta income or reducing the amount of tax payable on such rental income.

296. The least which the appelant should have done was to seek an advance ruling under
Departmental Interpretation & Practice Notes, No. 15, issued on 1 May 1986, paragraphs 30 and
31 of which provided that:
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‘Theruling itself

30.

31.

Rulings will be issued in letter form personally signed by the
Commissioner or Deputy Commissioner. The Department does, however,
reservetheright not to issuearuling in any particular case, for example,
where the information provided is considered to be insufficient. In such
cases, the taxpayer will be advised of the reason why a ruling will not be
issued. So far as the issue of rulings is concerned the Department will

adopt a case by case approach. A ruling given in one case should not be
regarded as binding the Department to a similar ruling in a subsequent
case. Inthisregard, it should be apparent that rulings under Sections
61A and 61B will invariably turn on their own facts.

As a matter of law, rulings cannot be made binding on the Department.
At the same time, taxpayers may assume that provided that there are no
deviations between the information supplied when the ruling was given
and the eventual facts, the Department will act in accordance with the
ruling. Of course, it is expected any changes to the basis fact situation
which take place after a favourable ruling has been given will be notified
to the Department.’

297. If the Revenue should changeits mind after issuing afavourable ruling to the taxpayer,
the taxpayer might have some factuad bassfor areasonable excuse. This was not what happened
inthiscase. The gppelant did not seek any advance ruling.

298. Seeking an advance ruling is premised upon full and frank disclosure to the Revenue,
What Accounting Firm AA and Bank A did was to make the tax scheme more complex and more
difficult for the Revenue to know about and to unravel the scheme.

@

(b)
(©

(d)

A more ‘sophisticated” sub-participation scheme involving redeemable
preference shares was adopted in place of Bank A’ s‘Imple’ sub-participation
schemes.

Bank Q was interposed between Company O and Bank A.

Thefundswere channelled through an overseas entity, ‘ otherwise the circulation
of funds may be too transparent’.

MsAG’ smindset and gpproach wasto avoid the factudly correct ‘expliat’ link
to the option agreement. On the face of the tax scheme, Company O was a
Bank Q or Bank A group company. However, when one looked at the option
agreement (see paragraph 41 above), it became clear that Company E hed full
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control of Company O and that Company E had a cal option and Bank Q had
aput option.

299. We agree with the submisson of Ms Li that acting on advices on the tax scheme
which depended on concealment, or not giving theRevenuefull and frank disclosure, for its success
does not condtitute a reasonable excuse.

300. We have dready ruled that reasonableness is a matter for the Board, not for any
witness. Inany event, the evidence of Dr AC does not assist the gppellant because of what he said
at theend of hisre-examination:

‘0.

A.

Ms Li aso asked you how you would advise a taxpayer if the taxpayer was
entering into atransaction for the sole or dominant purpose of tax avoidance,
and you said you would only advise not to disclose if there was rot a strong
chance of section 61A being invoked. Did you think, during the years in
guestion, that there was a strong chance of section 61 or 61A being invoked
for transactions of the type entered into with relaion to [the gppel lant]?

| think there are severd questions there. Section 61 and 61A, | would have
hed totaly different viewson. Section 61 at the time was believed to be rather
impotent and | think that was the reason for 61A being introduced; it was a
much stronger tool for the revenueto use againgt whatever transaction that they
thought it had to be used againgt. Theissueisnot likelihood or possibility. The
question | believel wasasked isif | knew the commissioner would invoke 61A
what would my reaction be? If | knew for certain that section 61A would be
invoked, then | would have atotally different gpproach towards a transaction
of this nature. The type of loan sub-participation arrangement that [the
appd lant] entered into, it was questionable, debatable, arguable, and if | had to
put a percentage on it, it was probably no more than 50/50. At the time [the
aopellant] did this transaction it redly was' t clear in what circumstances the
revenue or assstant commissioner would invoke the anti-avoidance powers
that were embraced in section 61A.

And that would be true even if you operated under the assumption that the
transaction was soldly tax motivated or principaly tax motivated?

Indeed, indeed.’

301. Ground 2 falls.

WHETHER EXCESSIVEHAVING REGARD TO THE CIRCUMSTANCES-THIRD
GROUND OF APPEAL
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Penalty for unsuccessful tax avoidance

302. In D115/01, IRBRD, vol 16, 893 at paragraph 14, the Board [Patrick Fung Pak
Tung SC, Michad Robert Daniel Bunting and Susan Begtrice Johnson] stressed the importance of
true and complete reporting by taxpayers.

‘The notes accompanying a tax return make it quite clear that the duty ison a
taxpayer to complete a true and correct tax return. As is stated in the

Guidelines, the effective operation of Hong Kong' ssimpletax systemrequiresa
high degree of compliance by taxpayers. If every taxpayer is careless or

reckless in making tax returns, the task of the already over-burdened IRD will

become impossible to perform. This is unfair to the community at large. A
taxpayer therefore cannot beheard to complain if a penalty is imposed against
himor her according to the statutory provisions.’

303. Tax avoidanceis not unlawful. Tax avoidance schemes may succeed or fall. If they
succeed, tax has been lawfully avoided. If they fall, whether because they are caught by the
anti-avoidance provisions or otherwise, in the absence of any reasonable excuse, the question of
pendty falsto be consdered.

304. Tax avoidance scheme cases are not cases of carelessness or recklessness.
Taxpayers enter into tax avoidance schemes as a matter of choice. They do so knowingly and
deliberately.

305. They submit returnswhich appear on their face to beregular and there may be nothing
to dert the Revenue to the need to look further.

306. If theRevenue doesnot begin investigation within 6 years after the expiration of ayear
of assessment, in the absence of fraud or wilful evasion, the Revenue is out of time and cannot
asess under section 60. Revenue is permanently lost in these cases.

307. In most cases, there will be actud loss of revenue. The taxpayers will have had the
use of the amountswhich should have been paid astax and thereisa corresponding lossin revenue
during which the taxpayers have had the use of the tax avoided.

308. If theRevenue doesbegininvestigation within 6 years, it may face ddaying tacticsand
un-cooperativeness, if not obstruction.

3009. Tax avoidance schemes are usudly complex, if not highly complex. It is in the
interests of scheme vendors and those who charge fees for devisng and advisng on schemes to
increase the scheme’ s complexity so asto make it difficult to detect and crack.
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310. It will take the assessors, the Assistlant Commissioners, and the Commissioner or her
deputiesalot of resources and expertise to piece the schemestogether, unravel and to crack them.

311. If the matter goes on gpped, the Revenue will have to undertake the task of assisting
the Board/Court to understand, unravel and crack the tax avoidance schemes.

312. As dated earlier, if the tax avoidance schemes work, taxpayers benefit to the extent
of the tax avoided.
313. If the tax avoidance schemesfail, there is no reason why taxpayers should not pay a

price. They must be punished and other taxpayers must be deterred from incorrect reporting
without reasonable excuse.

314. Section 82A provides for the maximum amount by reference to ‘treble the amount
of tax which (i) has been undercharged in consequence of such incorrect return, statement
or information, or would have been so undercharged if the return, statement or information
had been accepted as correct; or (ii) has been undercharged in consequence of thefailureto
comply with a notice under section 51(1) or (2A) or afailureto comply with section 51(2), or
which would have been undercharged if such failure had not been detected’.

315. For incorrect return cases, the maximum amount varies, depending on the size of the
tax ‘which has been undercharged in consequence of such incorrect return, statement or
information, or would have been so undercharged if the return, statement or information
had been accepted as correct’.

316. Thisis precisaly the reason why there are numerous Board decisions making it clear
that the correct approach in additiona tax casesisto look at the additiona tax as a percentage of
the amount of tax involved.

317. Where the amounts of tax involved are high, the maximum amount of additiond tax
will correspondingly be high in dollars. Taxpayers who chose to play with high stakes must be
prepared to pay a pendty in terms of a percentage of the stack which they chose to play with.

Whether excessive having regard to the circumstancesin this case

318. The appdlant was a sophidicated taxpayer, with experienced professona
accountants in senior management and is part of alarge listed group.

3109. The gppdlant entered into the tax scheme for the sole or dominant purpose of tax
avoidance.
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320. It entered into the tax scheme as a matter of choice, doing so knowingly and
deliberately, despite the warnings and qudifications by Legd Firm AR and Accounting Firm AA.

321. Mr Sieker submitted that the fact that the gppellant had no intention to evade tax was
amitigating factor. Asthe Board hassaid timeand again, seeeg.:

(@ D62/96, IRBRD, vol 11, 633, at paragraph 23 [Robert Wel Wen Nam QC,
John Peter Victor Chalen and Benjamin Kwok Chi Bun]; and

(b) D59/05, (2005-06) IRBRD, vol 20, 821 at paragraph 32 [Kenneth Kwok
Hing Wa SC, David Ho Chi Shing and David Wu Chung Shing];

while anintention to evade tax is undoubtedly an aggravating factor, lack of intention to evedetax is
not a mitigating factor for the smple reason that no taxpayer should have the intention to evade tax.
The appdlant chose to enter into the tax scheme.

322. Payment of tax is not amitigating factor. It isthe duty of every taxpayer to pay the
correct amount of tax. If the taxpayer does not pay tax, on time or a al, the taxpayer will be
subject to enforcement action, see, e.g.:

(@ D3/02, IRBRD, val 17, 396, at paragraph 12 (Kenneth Kwok Hing Wa SC,
Winnie Lun Pong Hing and Danid Wan Yim Keung); and

(b) D59/05, (2005-06) IRBRD, vol 20, 821 at paragraph 31 (Kenneth Kwok
Hing Wa SC, David Ho Chi Shing and David Wu Chung Shing).

Mr Sieker relied on the purchase of tax reserve certificates. The Commissioner had aready taken
thisinto account in computing interest or commercid restitution by treating tax as paid on the actua
due dates, see paragraph 331 below.

323. The tax scheme was acomplex one because the appellant made it S0, see paragraph
298 above.

324. It was not easy to piece the tax scheme together, see paragraph 336 below.

325. The hearing of the previous appeal to the Board took 8 days. The respondent had

instructed 2 leading and 1 junior counsdl to conduct the apped and had incurred substantia lega
costs. We agree with the submission of Mr Sieker that the appelant’ s previous apped to the
Board cannot be held againgt the appellant. On the other hand, there can be no dscount for a

‘guilty plea
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326. We should add that we have not held the current gpped againgt the Assessments
againg the appellant. The current gpped againgt the Assessmentsis not afactor in our assessment
on excessiveness in this case.

327. By extending the repayment date by 5 years in November 1997, the appdlant
deliberately continued its omission or understatement for 5 more years.

328. By increasing the interest rate to 13% in November 1997, the appellant deliberately
increased the amounts of omission or understatement.

329. In the event, the omission or understatement went on for at least 7 years.

330. The appdlant’ s returns omitted or understated its assessable profits by 99.91%. In
dollars, it omitted or understated its assessable profits by $596,103,072, a phenomend amount.
The amount of tax undercharged, or would have been so undercharged if its return had been
accepted as correct, was $95,878,877, or 100% of the correct amount of tax of $95,878,877.
Had the understatements in this case not been detected, honest taxpayers would have to come up
with an extra $95 million. The gppellant chose to play with high stakes and the time has come for

the appdlant to pay a correspondingly high penalty.

331. Thereisactud lossin revenuein this case:
Year of Tax undercharged Norma No of complete

assessment (3 due date Actua due date months
1994/95 17,602,805 January 1996 11 May 2001 64
1995/96 14,525,362 January 1997 24 April 2002 63
1996/97 14,551,550 January 1998 30 August 2002 55
1997/98 12,903,085 January 1999 30 August 2002 43
1998/99 13,649,683 January 2000 30 August 2002 31
1999/2000 11,116,111 January 2001 30 August 2002 19
2000/01 11,530,281 January 2002 30 August 2002 7

332. On average, the primerate of Bank A from January 1996 to 30 August 2002 was

more than 7% per annum.

333. Section 49(1)(b) of the High Court Ordinance, Chapter 4, and section 50(1)(b) of
the Didtrict Court Ordinance, Chapter 336, provide that judgment debts carry smple interest a
such rate as may be ordered by the judge, in the absence of which, at such rate as may be
determined from time to time by the Chief Justice by order. The Chief Justice has ordered the rate
of interest on judgment debts as follows:

| % per annum | Effective date | % per annum | Effective date |
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10.000 1-5-1990 10.860 1-11-1990
13.110 1-2-1991 12.940 1-3-1991
12.500 1-4-1991 12.660 1-7-1991
13.500 1-8-1991 12.500 1-9-1991
12.250 1-11-1991 12.000 1-12-1991
11.280 1-1-1992 11.500 1-4-1992
11.270 1-7-1992 9.690 1-10-1992

9.500 1-1-1993 9.730 1-7-1994
10.300 1-10-1994 10.720 1-1-1995
11.630 1-4-1995 12.000 1-7-1995
11.750 1-4-1996 11.500 1-7-1996
11.680 1-7-1997 12.060 1-1-1998
12.900 1-4-1998 13.080 1-7-1998
13.000 1-10-1998 12.860 1-1-1999
11.940 1-4-1999 11.540 1-7-1999
11.260 1-10-1999 11.260 1-12-1999
11.500 1-1-2000 11.540 1-4-2000
11.980 1-7-2000 12.500 1-10-2000
12.500 1-1-2001 12.080 1-4-2001
10.860 1-7-2001 9.820 1-10-2001

8.720 1-1-2002 8.140 1-4-2002

8.125 1-7-2002 8.125 1-10-2002

8.093 1-1-2003 8.000 1-4-2003

8.000 1-7-2003 8.000 1-10-2003

8.000 1-1-2004 8.000 1-4-2004

8.000 1-7-2004 8.000 1-10-2004

8.069 1-1-2005 8.000 1-4-2005

8.245 1-7-2005 9.234 1-10-2005
10.088 1-1-2006 10.711 1-4-2006
10.921 1-7-2006 11.000 1-10-2006
10.934 1-1-2007 10.750 1-4-2007
10.750 1-7-2007 10.750 1-10-2007
10.420 1-1-2008 9.398 1-4-2008

334. The Commissioner started with a pendty loading of 35%, then added interest at 7%

per annum compounded monthly, but capped it at 60%. Having regard to the commercid and
judgment interest rates referred to in paragraphs 332 and 333 above, 7% is a modest rate.
Capping it a 60% resulted in a discount of the total penalty by $8,632,294.

Percentage of
penalty
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imposed to

Y ear of Tax Penalty Commercia Penalty tax

assessment  undercharged loading restitution  Total penalty imposed undercharged
$ $ $ $ $

1994/95 17,602,805 6,160,981 7,938,689 14,099,670 10,560,000 60%
1995/96 14,525,362 5,083,876 6,428,634 11,512,510 8,720,000 60%
1996/97 14,551,550 5,093,042 5,485,788 10,578,830 8,730,000 60%
1997/98 12,903,085 4,516,079 3,666,540 8,182,619 7,740,000 60%
1998/99 13,649,683 4,777,389 2,697,040 7474429 7,470,000 55%
1999/2000 11,116,111 3,890,638 1,208917 5,189,555 5,190,000 47%
2000/01 11,530,281 4,035,598 479,083 4,514,681 4,510,000 3™
Total 95,878,877 33,557,603 27,994,691 61,552,294 52,920,000 55%
335. The tax scheme was entered into in October and November 1992, The Assistant

Commissioner issued thefirg of the assessmentsreferred to in paragraph 75 above, i.e. the one for
1994/95, on 30 March 2001. By that time, more than 6 years have el gpsed after the expiration of
the 1992/93 and 1993/94 years of assessment. The Revenue suffered permanent loss of revenue
because it was out of time and could not assess under section 60 in respect of the 1992/93 and
1993/94 years of assessment. Mr Sieker objected to any reliance on the amounts of tax lost for
these 2 years of assessment. We upheld his objection on the ground that it wasraised too late in the
day. We have thus not heard the parties on this aspect. |f we had not upheld the objection, we
would have to be persuaded why such permanent loss is not a materia circumstance for
condderation on the question of excessveness. As Madam Justice Y uen said obiter in Chan Min
Ching v CIR [1999] 2 HKLRD 586 at page 589, the reference to ‘having regard to the
circumstances gives awide discretion to the Board.

336. The Commissioner treated thisasacase of *disclosure with full information promptly
on chdlenge’. With respect, the Commissioner erred in favour of the appellant. There is some
co-operation, but not full and prompt co-operation. There was some obstruction:

(@ Accounting Firm AA and Bank A sought to make it more difficult for the
Revenue to know about and to unravel the tax scheme, see paragraph 298
above.

(b) By letter dated 26 January 2000, the assessor wrote under section 51(4)(a) to
the Account Services Department — Officia Enquiries Section of Bank A to
require production of documentsin respect of the Loan. Interestingly, Bank A
asserted by letter dated 1 February 2000 that the appellant did “ not appear to
have maintained any Loans Account with us’. The assessor wrote again by
letter dated 11 February 2000 to the Corporate Banking — Internationd
Divisonof Bank A and Bank A replied by letter dated 9 March 2000 enclosing
some documents. By the time of the reply, the time limit for assessng under
section 60 in respect of the 1993/94 year of assessment was about to expire.
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By letter dated 15 February 2001, the assessor informed the appellant thet the
Revenue was conducting an audit on itstax return for 1997/98 and would liketo
discussitsfinancid efairs.

By letter dated 25 June 2002, the assessor wrote to Company B to make
enquiries indluding ‘whether sums payable as preference share dvidend by
[Company O] were used to settle the interest payments of [the appellant],
directly or indirectly throughintermediaries . By letter dated 15 October 2002,
Accounting Firm AA replied on behdf of Company B asserting that there ‘was
no corrdation of fund flows in respect of the receipt of preference share
dividend income by Company E from Company O and the payment of interest
expenses by [the appellant] to Bank A’ Accounting Firm AA’ s assartion on
behdf of Company B was fase, see paragraphs 51 and 231 above.

The gppdlant has a no time volunteered to tell the Revenue about the whole
scheme. It responded to enquiries.

By letter dated 28 September 2004, the assessor wrote under section 51(4)(a)
to Accounting Firm AA asking for information and documents in connection
withtheLoan. By letter dated 26 October 2004, Accounting Firm AA asserted
that it would be more appropriate for the assessor to address the requests to
Bank A and clamed that ‘ the engagement partner has aready retired from the
firmi. By letter dated 29 October 2004, the assessor pointed out that Ms AG
was dill with Accounting Firm AA and persisted in the requests under section
51(4)(a). By letter dated 9 November 2004, Accounting Firm AA replied
enclosing some copy documents.

Bank A and Accounting Firm AA produced relevant documents in late 2004
pursuant to section 51(4)(a).

We agree with Ms Li that the gppdlant’ s attitude was one of ‘catch usif you
can'.

337. Mr Sieker told us that this is a test case and that ‘dozens and dozens of other
taxpayers (perhaps hundreds) entered into smilar transactions’. Prevaence of a breach of
gatutory reporting duty callsfor a deterrent pendty. Taxpayers in failed tax avoidance schemes
should not have unredistic hope for sympathy.

338. Mr Seker has said everything which could be said on behdf of the gppdlant. We
have carefully considered hissubmission. Inour decison, the Assessments are not excessive in the

circumstances.
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Board’ spower to increase additional tax assessments

339. On the contrary, we think that the Commissoner erred in being too lenient with the
gppellant. 35% istoo modest apendty for thiscase and, in generd, for scheme cases. Taxpayers
who played with high stakes should be prepared to lose high stakes.  Further, there is no reason
why the penaty should be capped at 60%.

340. The Board' s power under section 68(8)(a) includes the power to increase the
assessment gppeded againg.
341. In D41/89, IRBRD, val 4, 472, the Board [H F G Hobson, Graeme Large and

Norman Leung Nai Pang] increased the pendty assessment from 65% to 100%.

342. INnD53/92, IRBRD, val 7, 446, the Board [William Turnbull, Eugene Ho and Jao Yu
Chung] increased the penalty assessments from $104,000 to $348,950, i.e. 200% of the tax
involved.

343. InD37/94, IRBRD, vol 9, 254, the Board [William Turnbull, GillianM G Stirling and
Yu Yui Chiu] conddered that the Commissoner was unduly lenient with pendty assessments of
108% and 104% and would have increased them had the Commissioner asked for an increase.

344. In D65/00, IRBRD, vol 15, 610, the Board [Kenneth Kwok Hing Wai SC, Berry
Hsu Fong Chung and Vincent Mak Y ee Chuen] increased the pendty assessment from 75% to
100%.

345. We have consdered the question of whether we should increase the Assessments.
Asthisisthefirgt case of itskind to be argued before the Board, we have decided not to do so in
this case, but to send a clear message to taxpayers. We wish to impress upon taxpayers, scheme
vendors, devisers and advisers that taxpayers in subsequent cases should not expect exceptional
leniency, even if they have, asthe appelant did, the benefit of representation by an able advocate
like Mr Sieker.

CONCLUSION

346. The gpped falls and must be dismissed.

DISPOSITION

347. We dismiss the gpped and confirm the Assessments.



