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Case No. D15/09

Penalty tax — lae in submitting tax return — duty to perform the Board’ s ultimate function —
sections 51(1), 51C, 59(3), 68, 80(2), 82(1), 82A and 82B of the Inland Revenue Ordinance
(‘IRO).

Costs — frivolous and vexatious — sections 82B(3) and 68(9) of the Inland Revenue Ordinance
(‘'IRO").

Pand: Kenneth Kwok Hing Wai SC (chairman), D’ ALMADA REMEDIOS Ng, LisaWe Min
and FongHo Yin.

Date of hearing: 8 May 2009.
Date of decison: 25 May 2009.

Theappdlant waslaein submitting its profitstax return for the year of assessment 2004/05
in relation to which the Commissioner, goart from issuing a letter to the appdlant sating that any
further offence of this nature would not be trested so leniently, took no action againg the appdlarnt.
The gppdlant was again late in submitting its profits tax return for the 2007/08 year of assessment.
The Commissioner assessed the gppdlant to additiona (or pendty) tax in the sum of $20,000
which was equivaent to 0.018% of the tax which would have been undercharged if the fallure to
submit the profits tax return by the due date had not been detected. The gppellant appealed. The
grounds of apped of the gppelant was that the account team of their [anamed country] office just
darted to handle the set of account of [a named] business in mid-2007 and it took the gppellant
extra time to co-ordinate and obtain dl necessary information for issuance of audited financid
statement for 2007. The gppellant had no intention to delay the return filing o tax payment and
given their clean past record and that they settled the tax payment on-time, it was hoped that the
pendty of $20,000 for the late submission of their return for the year of assessment 2007/08 could
bewaived. No evidence was adduced by the gppdlant to substantiate any of the factud assertions
in the grounds of apped.

Hed:

1.  The assarted factud bass in the grounds of gpped, even if established, did not
congtitute any reasonable excuse. The gppellant had a statutory duty under section
51C to keep sufficient records in the English or Chinese language of itsincome and
expenditure to enable the assessable profits of its busness to be readily
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ascertained. Thegppdlant knew asearly as mid-2007 that its overseas accounting
team wasnew. If it had any or any red intention to file its profits tax return on time,
it should have taken proper and effective steps since mid-2007 to put its house in
order. The Board concludes that the appellant had no reasonable excuse and was
liable to be assessed to additiond tax.

2. None of the pointsraised in the grounds of gpped isamitigating factor having regard
to the circumgances in this case: the appdlant had plainly not exercised due
diligence and its attitude was clearly cavdier; no intention to delay tax payment and
payment of tax on time are different duties, * Clean pagt record’ is an untrue
assertion. Whether to assess ataxpayer to additional tax and, if the answer isin the
affirmative, the amount of additiond tax to be assessed, are matters for the
Commissioner. However, if the taxpayer chooses to apped, the Board must
performits’ ultimatefunction’ to*“ confirm, reduce, increase or annul the assessment’
gppeded againg. It is a basic sentencing principle that repeat offenders should, in
generd, receive a higher pendty than first offenders. For the 2004/05 year of
assessment, the Commissioner let the taxpayer off with awarning. This has proved
to beineffectivein encouraging theappelant to comply with its reporting duties. For
the additional tax under gpped, the Commissioner saw her way to be exceptiondly
lenient. Thishasaso proved ineffective, whether as apunishment or adeterrent. The
gopellant responded by choosing to waste the resources of the Revenue and of the
Board in pursuing this wholly unmeritorious apped to its concluson. Nether the
Chairman nor the members of the pand hearing this gpped recalls having come
across a pendty as exceptionaly lenient asthe 0.018% in this case. The Board has
not been told of any system put in place by the gppdlant to ensure compliance in
future. The gpology from thegppe lant’ sfinance and accounting senior supervisor to
the Revenue sounded ingncere and had a hollow ring. She indsted that she had a
right of apped. Thisthe Board agrees. However, theright of apped bringswithit the
Board' sduty to performits ultimate function and its discretion to order codts. Inthe
circumstances of this case, the Board would not have considered it excessveif the
Commissioner had imposed a pendlty in the 10% - 20% range. For reasons given
above, the Board considers the 0.018% to be woefully inadequate. In view of the
exceptiond leniency on the part of the Commissioner, the Board's decison is that
the additiond tax should be increased from $20,000 to $1,000,000 under
sections 82B(3) and 68(8)(a), which is dightly less than 1%.

3. The Board condders this gpped to be frivolous and vexatious. It sees no reason
why the compliant taxpayers should bear the costs of such a waste of public
resources. Pursuant to sections 82B(3) and 68(9), the Board or ders the gppdlant
to pay the sum of $5,000 as costs of the Board.
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Appeal dismissed and costs order in the amount of $5,000 imposed.
Casesreferred to:

D25/97, IRBRD, vol 12, 204

D134/00, IRBRD, val 16, 10

D118/02, IRBRD, vol 18, 90

D10/03, IRBRD, val 18, 351

D67/03, IRBRD, vol 18, 681

D94/03, IRBRD, vol 18, 886

D63/04, IRBRD, vol 19, 512

D77/04, IRBRD, val 19, 597

D50/06, (2006-07) IRBRD, vol 21, 888
D57/06, (2006-07) IRBRD, vol 21, 1061
D34/07, (2007-08) IRBRD, vol 22, 797
Commissoner of Inland Revenuev NinaT H Wang [1993] 1 HKLR 7

Taxpayer represented by its finance and accounting senior  supervisor, tax manager and tax
Supervisor.
Lam Wai Hing and Ong Wa Manfor the Commissioner of Inland Revenue.

Decision:
Introduction
1. The gppdlant was late in submitting its profits tax return for the 2004/05 year of

asessment. The Commissioner of Inland Revenue (‘the Commissioner’) issued a notice under
section 82A(4) of the Inland Revenue Ordinance, Chapter 112, (the Ordinance’). After
congdering the gppellant’ s representations, the Commissioner wrote to the gppellant by letter
dated 4 July 2006 stating that she had decided that no action would be taken on that occasion and
that any further offence of that nature would not be trested so leniently.

2. 2 years later, the gppedlant was again late in submitting its profits tax return.  After
considering the gppellant’ s representations, the Commissioner assessed the appelant to additiond
(or pendty) tax in the sum of $20,000 which was equivaent to 0.018% of thetax which would have
been undercharged if the failure to submit the profits tax return by the due date had not been
detected. The appellant reported assessabl e profits of over $625,000,000 which was accepted by
the assessor to be correct and the appellant was assessed to profits tax as per return in asum in
excess of $109,000,000.
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3. After the gppdlant’ s finance and accounting senior supervisor had concluded her
submissions, we asked her to address us on whether we should:
(1) incressethe additional tax appeded againgt; and
(2)  order the gppdlant to pay the costs of the Board of Review.

After she had finished addressing us, wetold the parties that we were not caling on the respondent
and that we would give our Decison in writing which we now do.

The agreed facts
4, The parties agreed with the factsin the’ Statement of Facts and wefind them asfacts.
5. The gppellant has gppeded againgt the imposition of additiona tax by way of pendty

assessed upon it on 4 February 2009 under section 82A of the Ordinance for the failure to comply
with the requirement of anotice under section 51(1) of the Ordinance to furnish a profitstax return
(‘the Return’) for the year of assessment 2007/08 within the prescribed time alowed.

6. Particulars of the gppellant’ sdday infiling the Return and the additiond tax by way of

pendty are asfollows:
Y ear of assessment 2007/08
Date of issue of Return 1 April 2008
Extended due date for filing Return 25 August 2008
Date of receipt of Return 3 October 2008
Period of delay in filing Return 39 days
Tax undercharged $109,368,898
Additiond tax by way of pendty $20,000
Percentage of additiond tax on tax undercharged 0.018%

7. The gppellant is a private company incorporated in Hong Kong on 12 December

1986. It closesits accounts annually on 31 December.

8. Theappdlant’ sprincipa busness activities asreported inits profitstax returnsfor the
years of assessment 2004/05 to 2007/08 were as set out in the agreed Statement of Facts:

Y ear of assessment 2004/05

‘[Details st out in the agreed Statement of Facts)’

Y ears of assessment 2005/06 to 2007/08
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‘[Details st out in the agreed Statement of Facts)’

0. (@  On1April 2008, the Commissioner issued anotice for filing profits tax return
for the year of assessment 2007/08 to the appellant. The appdlant was
required to complete and submit the return within one month from 1 April
2008.

(b) By reason of aBlock Extenson Scheme for lodgement of 2007/08 profitstax
returns, which gpplied to the gppellant, the due date for filing the tax return was
extended to 22 August 2008 (Friday). Asagaewarning wasin force on 22
and 23 August 2008, the due date was further extended to 25 August 2008
(Monday) (‘extended due date').

(c) By aletter dated 22 August 2008, aleading firm of certified public accountants
who audited the gppelant’ s financid Statements submitted a request for
extenson of time to file the profits tax return for the year of assessment
2007/08 on behalf of the appellant. The assessor rejected the request on 28
August 2008.

(d) Theappdlant did not submit its profits tax return by the extended due date.

10. On 5 September 2008, the assessor raised on the appellant an estimated assessment
for the year of assessment 2007/08 pursuant to section 59(3) of the Ordinance as follows:

Estimated assessable profits $897,150,000
Tax thereon $156,976,250
11. On 3 October 2008, the gppellant objected against the estimated assessment and

submitted its profits tax return for the year of assessment 2007/08 together with the tax
computation and financia statementsfor the year ended 31 December 2007, reporting assessable
profits of $625,107,992. The Auditor’ s Report was signed on 3 October 2008. The financid

gatements were gpproved and authorised for issue by the appdlant’ s Board of Directors on the
same day (i.e. on 3 October 2008).

12. On 17 October 2008, the assessor accepted the gppellant’ s objection and issued a
revised assessment for the year of assessment 2007/08 asfollows.

Revised assessable profits $625,107,992
Tax thereon $109,368,898
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13. No prosecution under section 80(2) or section 82(1) of the Ordinance has been
indtituted in respect of the same facts.

14. On 31 December 2008, the Commissioner issued a notice of intention to assess
additiona tax given under section 82A(4) of the Ordinance (the Notice') to the gppdlant in
respect of its falure to furnish a profits tax return for the year of assessment 2007/08 within the
prescribed time dlowed. If the Depatment had not detected the falure, tax amounting to
$109,368,898 would have been undercharged. The Notice stated that a pendty by way of
additiond tax up to three times the amount of tax that would have been undercharged might be
imposed. The appdllant wasinvited to submit written representations to the Commissioner.

15. By a letter dated 14 January 2009, the gppellant made representations to the
Commissioner in response to the Notice.

16. On 4 February 2009, the Commissioner, having consdered the representations,
assessed the gppellant to additional tax by way of pendty under section 82A of the Ordinancein
the amount of $20,000.

17. By aletter dated 25 February 2009, the appellant filed anotice of apped to the Clerk
to the Board of Review (‘the Clerk’) againgt the assessment to additiond tax by way of pendlty.
18. (&  Theappdlant had previoudy failed to submit its profitstax return for the year of
assessment 2004/05 within the time stipulated and details are as follows:
Date of issue of 2004/05 tax return 1 April 2005
Extended due date for filing the return 15 August 2005
Date of receipt of the return 6 September 2005
Period of dday in filing the return 22 days
Tax undercharged $18,483,180

(b) Inreation to the appdlant’ s late filing of its profits tax return for the year of
assessment 2004/05, the Commissioner issued a notice under section 82A(4)
of the Ordinanceto it on 13 April 2006. By two letters dated 27 April 2006
and 9 June 2006, the appellant submitted representations to the
Commissioner.

(c) Having consdered the representations, the Commissioner decided not to take
pendty action against the gppellant on that occasion. A letter wasissued to the
gopdlant on 4 July 2006 warning that any further offence of this nature would
not be treated so leniently.
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19. The gppellant has subsequently filed its profits tax returnsfor the years of assessment
2005/06 and 2006/07 on the respective due dates.

Grounds of appeal

20. By letter dated 25 February 2009, the appellant’ s finance manager gave notice of
gpped on behdf of the gppelant on the following grounds:

‘Asmentioned in our letter dated 14 January 2009 (enclosed for your easy reference),
the accounting team of our [a named country] office just started to handle the set of

account of [anamed] busnessinmid-2007. Asthe new team is new to our [named]

business, it took us extratime to co-ordinate and obtain al necessary information for

Issuance of audited financia statements for 2007. Please be advised that we did the
returnfiling immediately after theissuance of audited financid statementsfor 2007 and
we have no intention to delay the return filing or tax payment. Given our clean past

record and we settled the tax payment on-time, we sincerely hope that the pendty of

HK$20,000 for late submission of the [gppdlant’ § return for the year of assessment
2007/08 could be waived.’

Bundle of authorities sent by the Revenue

21. Under cover of her letter dated 21 April 2009, the assessor sent a bundle of the
following authorities to the Clerk and to the appellant:

1 Inland Revenue Ordinance, Chapter 112, sections 51, 51C, 68, 82A, 82B
and Schedule 5 Part [;

D25/97, IRBRD, vol 12, 204;

D134/00, IRBRD, val 16, 10;

D118/02, IRBRD, val 18, 90;

D10/03, IRBRD, val 18, 351;

D67/03, IRBRD, vol 18, 681;

D94/03, IRBRD, vol 18, 886;

D63/04, IRBRD, vol 19, 512;

D77/04, IRBRD, val 19, 597;

D50/06, (2006-07) IRBRD, vol 21, 888;
D57/06, (2006-07) IRBRD, val 21, 1061; and
D34/07, (2007-08) IRBRD, vol 22, 797.
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Thehearing

22. The appdlant sent 3 relatively junior gaff in its accounting and tax departments to
attend the hearing onitsbehdf. They werethe appellant’ sfinance and accounting senior supervisor,
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tax manager and tax supervisor. No witness was called and no legal authority was furnished or
cited and no reference was made to any of the authorities included in the assessor’ s bundle of
authorities. The finance and accounting senior supervisor argued the case dong the lines of the

grounds of appedl.

23. The respondent was represented by a senior assessor and an assessor. Aswesaidin
paragraph 3 above, we did not call on the respondent.

Thereevant statutory provisons
24, Section 51(1) of the Ordinance provides that:

‘An assessor may give notice in writing to any person requiring him within a
reasonable time stated in such notice to furnish any return which may be
specified by the Board of Inland Revenue for ... profits tax ... under Parts ...
V..’

25. Section 51C(1) providesthat:

‘Subject to subsection (2), every person carrying on a trade, profession or
business in Hong Kong shall keep sufficient records in the English or Chinese
language of hisincome and expenditure to enabl e the assessabl e profits of such
trade, profession or business to be readily ascertained and shall retain such
records for a period of not less than 7 years after the completion of the
transactions, acts or operations to which they relate.’

26. Section 59(3) provides that:

‘“Where a person has not furnished a return and the assessor is of the opinion
that such person is chargeable with tax, he may estimate the sumin respect of
which such person is chargeable to tax and make an assessment accordingly,
but such assessment shall not affect the liability of such person to a penalty by
reason of hisfailure or neglect to deliver a return.’

27. Section 68(4) provides that:

‘The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

28. Section 68(8)(a) provides that:



29.

30.

31.
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‘ After hearing the appeal, the Board shall confirm, reduce, increase or annul
the assessment appealed against or may remit the case to the Commissioner
with the opinion of the Board thereon.’

Section 68(9) provides that:

‘Where under subsection (8), the Board does not reduce or annul such
assessment, the Board may order the appellant to pay as costs of the Board a
sum not exceeding the amount specified in Part | of Schedule 5, which shall be
added to the tax charged and recovered therewith.’

The amount specified in Part | of Schedule 5 is $5,000.
Section 82A(1)(d) provides that:

‘Any person who without reasonable excuse ... fails to comply with the
requirements of a notice given to him under section 51(1) ... shall, if no
prosecution under section 80(2) or 82(1) has been instituted in respect of the
same facts, be liable to be assessed under this section to additional tax of an
amount not exceeding treble the amount of tax which ... (ii) has been
undercharged in consequence of the failure to comply wth a notice under
section 51(1) ... or which would have been undercharged if such failure had not
been detected.’

Section 82B(2) and section 82B(3) provide that:

‘(20 Onanappeal against assessment to additional tax, it shall be open to the
appellant to argue that-

(@ heisnot liableto additional tax;

(b) the amount of additional tax assessed on him exceeds the amount
for which heisliable under section 82A;

(c) the amount of additional tax, although not in excess of that for
which heisliable under section 82A, is excessive having regard to
the circumstances.’

‘(3) Sections66(2) and (3), 68, 69 and 70 shall, so far asthey are applicable,
have effect with respect to appeals against additional tax as if such
appeals were against assessments to tax other than additional tax.
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Liability for additional tax

32. On the admitted facts, the gppellant had falled to file its profits tax return by the
extended due date.
33. The gppdlant’ s finance and accounting senior supervisor adduced no evidence to

substantiate any of the factud assertionsin the grounds of gpped. Thereisthusno factud basisfor
any reasonable excuse.

34. Further and in any event, the assarted factud basis, even if established, did not
condtitute any reasonable excuse. The appdlant had a statutory duty under section 51C to keep
aufficient records in the English or Chinese language of its income and expenditure to enable the
assessable profits of its busness to be readily ascertained. The appellant knew as early as
mid-2007 that its overseas accounting team was new. If it had any or any red intention to file its
profitstax return on time, it should have taken proper and effective steps since mid-2007 to put its
housein order. The gppellant had December year endsand by the extended due date, it had more
than 7 % months snce 31 December 2007 to findise its audited financid statements and tax
computations and to submit the profits tax return. Failure to do so evidences its disrespect for
gatutory duties and disregard of the Commissoner’ s advice or warning.

35. We conclude that the appellant had no reasonable excuse and was liable to be
assessed to additional tax.

Maximum amount of additional tax

36. It is an agreed fact that the tax which would have been undercharged was over
$109,000,000. 3timesthat isover $327,000,000.

37. The additiona tax of $20,000 as assessed by the Commissioner did not exceed the
amount for which the appellant was liable under section 82A.

Whether additional tax excessive

38. None of the pointsraised in thegrounds of appeal” isamitigating factor having regard
to the circumgtances in this case:

(1) New accounting team — We repeat paragraph 34 above.
(2) No intention to delay the return filing — The relevant issue is whether the

aopdlant intended to file its profits tax return on time and whether it had
exercised due diligence in complying with its reporting duties. In the

! See paragraph 20 above.
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circumstances of this case, the gppdlant had plainly not exercised duediligence
and its attitude was clearly cavdier.

(3) Nointentionto delay tax payment and payment of tax on time— Payment of tax
isadifferent duty. If the gppellant should default in payment of tax, it would be
dedlt with by the Revenue s enforcement section.

(4) Clean past record — Thisisan untrue assartion. The gppellant’ s finance and
accounting senior supervisor offered no explanation why the gppdlant had
made an untrue assertion in its grounds of appedl.

(5) Walver of pendty — We rgject thisrequest. The Revenue issued an estimated
as=ssment in view of the failure of the gppdlant to file its profits tax return on
time and revised it as per return which was submitted out of time. We see no
reason why compliant taxpayers should bear the adminidrative costs. We
ghdl return to thisin paragraph 41 below.

Increasing the additional tax

39. Whether to assess ataxpayer to additiond tax and, if the answer isin the affirmative,
the amount of additiona tax to be assessed, are matters for the Commissioner. It isentirely up to
the Commissioner if she should congder it gppropriate to be exceptionally lenient in the punishment
of ataxpayer who hasfailed to comply with itsreporting duties. If the taxpayer hasthe wisdom and
judgment to recognise an exceptiondly lenient trestment by the Commissioner and pays up without
further ado, that isthe end of the matter and the Board does not comein at dl.

40. However, if the taxpayer chooses to gpped, the Board must perform its ‘ ultimate
functiont to * confirm, reduce, increase or annul the assessment’ appealed againgt®.

41. It is a basic sentencing principle that repeet offenders should, in generd, receive a
higher penalty than first offenders. For the 2004/05 year of assessment, the Commissioner let the
aopdlant off with awarning. This has proved to be ineffective in encouraging the appellant to
comply with its reporting duties. For the additional tax under gpped, the Commissioner saw her
way to be exceptiondly lenient. This has aso proved ineffective, whether as a punishment or a
deterrent. The appellant responded by choosing to waste the resources of the Revenue and of the
Board in pursuing thiswholly unmeritorious apped toitsconcluson. Neither the Chairman nor the
members of the pand hearing this gpped recdls having come across a pendty as exceptiondly
lenient as the 0.018% in this case. We have not been told of any system put in place by the
gppellant to ensure compliancein future. The gpology from the gppdlant’ s finance and accounting
senior supervisor to the Revenue sounded insincere and had ahollow ring. Sheinssted that she had

% See Commissioner of Inland Revenuev Nina T H Wang [1993] 1 HKLR 7, per Fuad VP a page 23.
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aright of gpoped. Thiswe agree. However, the right of gpped brings with it the Board' s duty to
perform its ultimate function and its discretion to order costs.

42. In the circumstances of this case, we would not have considered it excessive if the
Commissioner had imposed a pendty in the 10% - 20% range. For reasons given above, we
consider the 0.018% to bewoefully inadequate. In view of the exceptiond leniency on the part of
the Commissioner, our decision is that the additiona tax should be increased from $20,000 to
$1,000,000 which is dightly less than 1%.

Disposition and costs

43. We increase the additiona tax assessment gppeded againgt from $20,000 to
$1,000,000 under sections 82B(3) and 68(8)(a).

44, For reasons given above, we consider this gpped to be frivolous and vexatious. We
see no reason why the compliant taxpayers should bear the costs of such a waste of public
resources. Pursuant to sections 82B(3) and 68(9), we order the gppdlant to pay the sum of

$5,000 as costs of the Board, which $5,000 shd| be added to the additiond tax asincreased by us
to $1,000,000 and recovered therewith.



