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Case No. D15/03

Penalty tax — incorrect tax return — whether gppdlant can use mistaken reliance on tax
representative as a reasonabl e excuse — whether or not due allowance has been given in assessing
additional tax at 7.47%.

Panel: Ronny Wong Fook Hum SC (chairman), Vincent Kwan Po Chuen and Robert Law Chi
Lim.

Date of hearing: 31 March 2003.
Date of decison: 14 May 2003.

The gppdlant worked as assstant solicitor with Firm X between 1 April 2000 and 30
September 2000. The appdlant submitted her return for the year of assessment 2000/01 and
omitted from her return the entirety of her earnings from Firm X. The Commissoner imposed
additiond tax in the sum of $3,200.

Theappdlant appealed and submitted that her omisson was completely due to mistaken
reliance on tax representative and to oversight of the tax return prepared by tax representative and
further submitted that the sum of $3,200 was too high.

Hed:

1. A taxpayer may not shdter behind the fact that she entrusted professonds to
discharge her legd duties on her behdf (D46/01, IRBRD, val 16, 412 followed).

2. That was the firg transgresson by the appellant. The omisson was however a
glaingone. She completely omitted one source of her income. Her income from
Firm X amounted to 45.3% of her total income. Theappdlant wasasolicitor. She
should be wdl familiar with her fiscd responghilities. The Board was of the view
that the Commissioner had given her due dlowance in assessng additiond tax a
7.47% of the amount of tax involved.

Appeal dismissed.

Casereferred to:
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D46/01, IRBRD, val 16, 412

Leung Chi Ho for the Commissoner of Inland Revenue.
Taxpayer in person.

Decision:

1 For the period between 1 April 2000 and 30 September 2000, the Appellant worked
as an assigant solicitor with Firm X. Her earnings from Firm X for that period amounted to
$251,831.

2. The Appellant commenced work with Company Y on 16 October 2000.

3. The Appellant submitted her return for the year of assessment 2000/01 on 14 July
2001. Shereported her earnings from Company Y amounting to $303,791. She omitted from her
return the entirety of her earnings from Frm X.

4, After consdering explanations from the Appdlant dated 6 November 2002, the
Commissioner, by notice dated 26 November 2002, imposed additiona tax on the Appellant inthe
sum of $3,200.

5. Thisisthe Appdlant’ s pped againgt the additiona tax so imposed.

6. In her notice of apped dated 14 December 2002, the Appelant admitted that her
omission ‘iscompletdy due to [her] mistaken reliance on [her] tax representative and to [her]

oversght of thetax return prepared by [her] tax representative’. She further pointed out that thisis
her firs omission. She assured this Board that she would not commit smilar mistake in future.

7. There s little doubt that the Appellant does not have any reasonable excuse for her
omission. As pointed out by this Board in D46/01, IRBRD, vol 16, 412, a taxpayer may not
shelter behind the fact that she entrusted professionals to discharge her legd duties on her behdf.
To the credit of the Appdlant, she fully accepts her respongibility in this respect.

8. The issue before us rdates to the quantum of additiond tax. The Appellant blandly
asserted that the sum of $3,200 istoo high. She did not undertake any legal research nor did she
submit any authority to support her contention.

9. The Revenue submits that the starting point for this type of casesis 10% of the tax
undercharged. Theadditional tax of $3,200is7.47% of $42,811 which isthe amount of tax which
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would have been undercharged had the Appellant’ s return been accepted as correct. The Revenue
saysthat it has made due dlowance for the mitigating circumstancesin this case in departing from
the 10% Starting point.

10. Thisisthefirg transgresson by the Appelant. Theomissonishowever aglaring one.
She completely omitted one source of her income. Her incomefrom Firm X amounted to 45.3% of
her totd income. The Appdlant is a solicitor. She should be well familiar with her fiscd
responsbilities. We are of the view that the Commissoner had given her due alowance in
ng additiond tax a 7.47% of the amount of tax involved. The Appellant has not persuaded
us that we should interfere in any way.

11. For these reasons, we dismiss the gpped and confirm the assessment.



