INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D143/99

Profits Tax —saeof property —whether profits derived from the sale of the property assessableto
profitstax — whether intention to use as matrimonia home genuindy held, redistic and redizable.

Pand: Ronny Wong Fook Hum SC (chairman), Kenneth Chow Charn Ki and William Zao Sing
Tun.

Date of hearing: 20 December 1999.
Date of decision: 21 March 2000.

Thefirst named taxpayer isthe mother of the second named taxpayer. The Subject Property
was developed jointly by atrustee organization and Company D. The husband of the first named
taxpayer was a director of Company C and its various subsidiary/associate companies including
Company D. The gaff members of Company C were offered in a private sde of the Subject
Property. By amemorandum dated 25 May 1993, the taxpayers purchased the Subject Property.
At that time, the Subject Property was gill under construction.

The Subject Property was assigned in favour of the taxpayers on 23 January 1995. Onthe
following day, they entered into a provisond agreement for sde and purchase disposing the
Subject Property. It wasthe taxpayers case that the Subject Property was bought for own use,
ether by the daughter’ sfamily or themsdves. Theissue before the Board iswhether the taxpayers
areliable to profits tax in regpect of the gains they made from the Subject Property.

Hed :

1. TheBoad hasto be stisfied by thetwo taxpayersthat their intentionin purchasing the
Subject Property was to use the same as their residence and such intention is on the
evidence * genuindy held, redidic and redizable’ (All Best Wishes Limitedv CIR 3
HKTC 750 applied).

2.  TheBoard was not satisfied that the second named taxpayer ever had the intention of
using the Subject Property as her matrimonia home. The second named taxpayer did
not attend the hearing and the Board has no evidence from her as to the reasons that
prompted her choice of the Subject Property. The Board found that the second
named taxpayer smply has not begun to discharge the onus of proof that rests
squarely on her.
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3.  Based on the evidence before the Board, the Board found that the Subject Property
was totaly inadequate for the needs and since the Subject Property was disposed of
immediately after compliance with the conditions impased by Company D pertaining
to its dienability, the first named taxpayer was showed to be a shrewd deder of
properties. Given the first named taxpayer’ s husband’ s long association with
Company C, the Board rgected the first named taxpayer’ s evidence tha the
extenson of her husband’ s tenure was wholly unexpected. The Board therefore
concluded that the first named taxpayer did not have settled intention to hold the
Subject Property on along term basis.

Appeal dismissed.
Casereferred to:
All Best Wishes Limited v CIR 3 HKTC 750

Chan Tak Hong for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

Background

1 The first named Taxpayer [ Mrs A'] is the wife of Mr A. The second named
Taxpayer [' MrsB’ ] isone of therr daughters. Mr A wasadirector of Company C and itsvarious
subgdiary/associate companies including Company D. Initidly he was due to retirein 1995. By
letter dated 30 January 1995 from Company C, his service was extended to the Chinese New
Year of 1997. After 1997, Mr A became a non-executive director of Company C.

2. At dl maeid times, Mr and Mrs A lived and 4ill live in a house a Didrict E
[ Property 1' ]. Property 1 was purchased by Mr A in 1988.

3. Mrs B and her husband resided a a unit in Digtrict F [ Property 2 ] since 1992.
Property 2 is about 1,270 square feet. It was purchased by them on 25 June 1992. They lived
thereftill about July 1994.

4, Building G isaresdentiad complex developed jointly between a trustees organization
[* the Trustees ] and Company D. Pursuant to the terms of an agreement dated 31 May 1993, dl
the car parks in the development are to be retained by the Trustees. The Trustees agree to hold
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124 of such car parks as ‘ theresdents car parks . Those resdents car parks are let by the
Trusteesto resdents of Building G at prevailing market rent. Inthe event of sale by the Trustees of
theresdents car parks, they are to be offered to the resdents at the prevailing market vaue.

5. By letter dated 12 May 1993, staff members of Company C were informed that units
in Building G were being offered to them in a private sale on condition that the unit purchased
‘ cannot be resold until after the execution of the assgnment upon completion of the building.” By
an application dated 20 May 1993, Mrs A applied for the purchase of one of those units. MrsB
was designated as her co-owner. The gpplication was successful. Mrs A was so informed on 22
May 1993. By amemorandum dated 25 May 1993, Mrs A and MrsB purchased aunit in Building
G [ the Subject Property’ ] a a consideration of $6,880,000. At that time the Subject Property
was dill under congtruction.

6. On 29 October 1993, Mrs A, MrsB and another daughter of MrsA [* MsA’ | bought
aunit and acarparking space in Digtrict F [ Property 3' ] at $4,950,000. Property 3 hasan area
of 1,650 square feet with four bedrooms. It was sold by the three of them on 28 March 1994 for
$8,075,000. Inresponseto query raised by the assessor, MrsA gavethefollowing explanaionsin
support of her contention that the gains arising from disposa of Property 3 were capita gains:

‘ [Property 3] was origindly planned for purchase for [Mrs B] for resdentid
purposes. She needed a bigger premises to house her parents-in-law, who aimed to
come back to Hong Kong to live together after they obtained their citizenship in
Country H. My daughter’ sfather-in-law Mr | promised to remit funds to finance the
purchase... Accident did occur. [Mrs B’ g father-in-law suddenly had astroke. He
eventudly died in Country H on 14 December 1993. [ MrsB] could no longer buy the
property in her own right. ... As it was not my intention to buy that property, the
property had to be disposed of. That wasthe reason for sde ...’

7. By an agreement dated 20 July 1994, Mrs B and her husband purchased a unit in
Didrict F[* Property 4 ]. Property 4 is about 2,300 square feet in area. Mrs B has since been
resding in Property 4 with her family. Since about 10 October 1994, one of the roomsin Property
4 was used by Mrs B’ s mother-in-law who returned from Country H.

8. The occupation permit in respect of the Subject Property wasissued on 23 December
1994. In late January 1995, Mr A sought and obtained from a finance company a loan of
$5,538,034 for the purpose of settling the balance of the purchase price in respect of the Subject
Property. The Subject Property was assigned in favour of Mrs A and Mrs B on 23 January 1995.
Onthefollowing day, they entered into aprovisiona agreement for sale and purchase disposing the
Subject Property for $11,300,000. The issue before us is whether the two of them are liable to
profitstax in respect of the gains they made from the Subject Property.



INLAND REVENUE BOARD OF REVIEW DECISIONS

Previous decision of thisBoard in relation to Property 3

9. Mrs A, Mrs B and Ms A challenged the profits tax assessment raised on them in
respect of Property 3. Their appea was heard by this Board in September 1998. Only Mrs A
appeared a the hearing. By its decison dated 22 December 1998, this Board (differently
condtituted) took the view that * This being a case of co-owner ship by tenants-in-common, the
long-termrinvestment intention and the ability to carry it into effect must be proved in
respect of each appellant individually and in respect of all three appellants collectively.’
The Board hdd that Mrs B lacked the ability to carry into effect along-term investment intention.
The Board further held that neither Mrs A nor Ms A had any intention of taking up part-ownership
of the property on along-term basis. Their contributions totalling 90% of the purchase cost were
meant to be temporary loans. The Board dismissed the appeal of Mrs A, MrsB and MsA.

Caseof MrsA and Mrs B in relation to the Subject Property as gleamed from their
cor respondence with the Revenue

10. In her letter to the Revenue dated 5 June 1997, Mrs A asserted that * When we bought
[the Subject Property], it was meant for own use, either by my daughter’ s family or oursgves’
She went on to explain that the intention to use the Subject Property as Mrs B’ s residence was
frusrated by the vesting of dl car parks in Building G in the Trusees. Mrs B s husband is an
architect. It is essentid for him to keep acar a hisdigposd. As far as the intention to use the
Subject Property as her resdence is concerned, that too was thwarted by the sudden decision of
Company C in extending the directorship of Mr A. As Company C s director, Mr A would
continue to enjoy a substantia housing alowance. The Subject Property would aso be too small
for their social needs.

The sworn testimony of Mrs A before us
11. Mrs B did not attend this gpped. The only viva voce evidence came from MrsA.
12. According to the testimony of MrsA:

(@ Shehasfour children, two sonsand two daughters. Her sons (bornin 1968 and
1971) received their education oversess. After their graduation, they returned
to Hong Kong in about the mid eightiesand resded in Property 1. Property 1is
3,000 sguare feet in areawith five bedrooms and agarden. Sheisdill residing

in Property 1.

(b) Mr A joined Company Cinabout 1958. Shipping was hismgor responshbility
athough he was dso one of the directors of Company D between 1992 to
1995.
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(©0 Thein-laws of Mrs B emigrated to Country H in about 1990. They obtained
their citizenship in about 1993.

(d) Inabout May 1993, MrsB’ sfather-in-law repeatedly suggested that he would
pay for the acquigition of aproperty if Mrs B and her family would live with the
in-laws.

(8 MrsB was dso an employee of Company C. Mrs A decided to submit the
goplication in their joint names o asto improve the chance of dlocation and to
give Mrs B the choice. She frankly admitted that her plot was to secure
payment by MrsB’ sfather-in-law of the Subject Property. Mrs B would then
own Property 2 and the Subject Property. She could take up the Subject
Property should the same be rgected by Mrs B.

(f) Shepadtheinitial 20% depost for the purchase of the Subject Property. Mrs
B would only contribute should she decide to take the Subject Property. She
would be prepared to make a gift of this 20% deposit to Mrs B.

(@ When she purchased the Subject Property, she heard rumoursthat car parksin
Building G would be available for sdle. Mr A was not involved in the day-to-
day running of Company D. Shelearned from the newspapersthe vesting of al
the car parksin the Trustees.

(h)  Thenon-availability of car parksand lack of financeled to MrsB' srejection of
the Subject Property.

()  Mr A’ sfamily hasalong association with Company C. There were discussons
with Company C s oversess office severd months prior to 30 January 1995
concerning the extension of Mr A’ sdirectorship.

The applicable principles
13. As pointed out by the decison of this Board in the context of Property 3:

‘ The taxability or otherwise of a profit derived by a person from the sale of an
asset turns on hisintention at the time of its acquisition. If the intention wasto
dispose of it at a profit, the asset was a trading asset, and the profit isa trading
profit and is taxable. If the intention was to hold it as a long-term investment,
the asset was a capital asset, and the profit isa capital gain and is not taxable.’
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14. We have to be satisfied by Mrs A and Mrs B that thar intention in purchasing the
Subject Property was to use the same as their residence and such intention is on the evidence
‘ genuinely held, redigtic and redisable’ .

15. In ascertaining theintention of Mrs A and Mrs B, we have bornein mind the oft-quoted
guidance of Mortimer J (as he then was) in All Best Wishes Limited v CIR 3 HKTC 750:

‘It istrite to say that intention can only be judged by considering the whole of
the surrounding circumstances, including things said and things done. Things
said at the time, before and after, and things done at the time, before and after.
Often it isrightly said that actions speak louder than words.’

Our decison

16. We are not satidfied that Mrs B ever had the intention of using the Subject Property as
her matrimonia home. MrsB did not attend the hearing before us. We have no evidence from her
asto the reasons that prompted her choice (if she did in fact choose) of the Subject Property. No
car park was purchased together with the Subject Property. We would expect some explanation
from MrsB asto why shewas prepared to opt for the Subject Property given theimportanceto Mr
B to have acar at hisready use. We have not heard from Mrs B asto her source of finance. She
samply has not begun to discharge the onus of proof that rests squardly on her.

17. Our overdl impressonisthat Mrs A isthe master mind behind the acquistion. Sheis
the only person who has any redl interest in the pursuit of this gppedl.

18. We are of the view that a no stage did Mrs A have the intention of using the Subject
Property as her matrimonia home. She movesin high circles. The Subject Property was totdly
inadequate for the needs. She had to cater for the possibility of the return of her two sons. She had
to meet the entertaining demands inherent in the position of Mr A. Given Mr A’ slong association
with Company C, we rgect Mrs A’ s evidence that the extension of Mr A’ s tenure was wholly
unexpected. Sheisdill stayingin Property 1. Thereisno suggestion of any move after cessation of
Mr A’ stiewith Company C. The Subject Property was disposed of immediately after compliance
with the conditionsimpased by Company D pertaining to itsdienability. Despite her protestations,
her involvement in Property 3 shows sheisashrewd dedler of properties. We haveno hesitationin
concluding that she did not have settled intention to hold the Subject Property on along term basis.

19. For these reasons, we dismiss the appeal of Mrs A and MrsB.



