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Case No. D14/09

Property tax —whether should be charged by profitstax instead— sections 2, 5(1), 5(2)(a), 14(1),
25 and 68(9) of Inland Revenue Ordinance (‘IRO’).

Pand: Chow Wa Shun (chairman), Ho Chi Wa and Lawrence Lai Wa Chung.

Date of hearing: 15 January 2009.
Date of decison: 22 May 20009.

The Appellant claimed that she should be assessed profits tax (under section 14 of the
IRO), not property tax (under section 5 of the IRO), on her rental income received from the
Property, which was aquired by her and registered in her own name. The Appdlant’s man
contention was that her busness was registered under the Business Regidration Ordinance
(‘ BRO' ) and henceforth was a corporation within the meaning of the IRO. She therefore claimed
that any rental incomeshe received from Ietting the Property was business income subject to profits

tax.

Hed:

TheAppdlant’ s case was not distinguishable from D122/02, IRBRD, vol 18, 135.
TheBoardin D122/02 held, inter dia, that asthe gppellants were the owners of the
properties receiving renta income, the charge on property tax was perfectly valid
and should be charged unless the appdlants could have made out a case of
exemption under section 5(2)(a) of the IRO which is restricted to corporations. It
was further held by the Board in that case that the definition of corporation focuses
on how corporate persondity can be acquired under the English law, that is, by
acquiring a Royd Charter, promoting a specid Act of Parliament (or a specid

Ordinance in Hong Kong), or by regisgtration under the Companies Acts or the
Companies Ordinance and since the appellants were not incorporated by any of
those ways they were not a corporation for IRO purposes. The Board in that case
a0 dismissed the contention that since the gppd lants were registered under the
BRO they were a corporation.

Mere letting of property did not appear to have been considered trade or business
(Lam_Woo-shang v_Commissoner of Inland Revenue (1961) 1 HKTC 123
considered). Thethreshold for carrying on businessin the case of individuasleasing
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premises, even though the premises were furnished and maintained and supervised,
is relatively high and not eesily satisfied (D86/99, IRBRD, vol 14, 581).

3. Thefactsmud point to something more than a smple tenancy of the property for
busness to be found to be caried on (D3/81, IRBRD, vol 1, 394; Louis
Kwannang Kwong, Carlos Kwok-nang Kwong v CIR 2 HKTC 541).

4.  The BRO amends the law rdating to the regidration of business in Hong Kong
(emphadsadded) and ‘* business as defined in section 2(1) of the BRO means* any
form of trade, commerce, craftsmanship, professon, caling or other activity carried
on for the purpose of gain and dso meansaclub’ . A busness registered under the
BRO can be carried out by an individua, a body corporate or partnership or other
body non-corporate. It has nothing to do with registration of companies. Business
regidration itsdf has nothing to do with acquiring any corporate persondity. In this
apped, the Appellant hersdf was the registered owner of the Property. The form
she used for gpplying business regidration was the onefiled by anindividud. Sheran
the business by hersdf; she dd not run it by a separate corporate vehicle. The
Appdlant’ scasethat by registering abusinessunder the BRO and by including inthe
business property investment she would be given a corporate persondity for IRO
purposes was just non-sensical and could not be right.

5. The Board was of the opinion that the appea was frivolous and vexatious since
amilar arguments had been rgjected in D122/02 and that the Appdlant’ s criticiam
againg D122/02 was not substantiated. Pursuant to section 68(9) of the IRO, the
Board ordered the Appellant to pay the sum of $5,000 as costs of the Board, which
$5,000 shall be added to the tax charged and recovered therewith.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Casesreferred to:

D122/02, IRBRD, vol 18, 135

Lam Woo-shang v Commissoner of Inland Revenue (1961) 1 HKTC 123
D86/99, IRBRD, vol 14, 581

D3/81, IRBRD, vol 1, 394

Louis Kwarnnang Kwong, Carlos Kwok-nang Kwong v CIR 2 HKTC 541
IRC v Duke of Westmingter [1936] AC 1

D12/93, IRBRD, vol 8, 147

SmonY T Tsao of MesssSmon'Y T Tsao & Co for the taxpayer.
Yip Chi Yuen, Chan Man Onand Yip Chi Chuenfor the Commissoner of Inland Revenue,
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Decision:

1 This is an gpped againg the determination of the Deputy Commissioner of Inland
Revenue dated 28 April 2008 (*the Determination’) whereby:

D

2

©)

(4)

(©)

(6)

Property tax assessment for the year of assessment 2005/06, dated 7 March
2007, showing net assessable vaue of $263,794 was confirmed.

Profits tax assessment for the year of assessment 2005/06, dated 7 March
2007, showing assessable profits of $566,788 was reduced to assessable
profits of $353,261.

Additiona persona assessment for the year of assessment 2005/06 under
charge number X-xx000xx-Xx-X, dated 29 January 2008, showing net
chargeable income of $437,536 with additiona tax payable thereon of
$52,759 was reduced to net chargeable income of $285,760 with additiond
tax payable thereon of $22,404.

Property tax assessment for the year of assessment 2006/07, dated 27
December 2007, showing net assessable value of $40,518 was confirmed.

Profits tax assessment for the year of assessment 2006/07, dated 27
December 2007, showing assessable profits of $1,655,412 was confirmed.

Personal assessment for the year of assessment 2006/07 under charge number
X=X0000KKX-XX- X, dated 27 December 2007, showing net chargeableincome of
$1,455,412 with tax payable thereon of $249,685 was confirmed.

2. The following facts as stated in the facts upon which the Determination was arrived a
were not in dispute. We find the following facts relevant facts to this gpped:

D

On 22 June 1995 the Appellant gpplied for abusnessregidtration certificatein
respect of the following business

(@ Nameunder which busnesswas carried : Company A (‘ the
on Compary’ )

(b) Addressof place of business :AddressB

(c) Destription and nature of business - Insurance
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(d) Date commenced > 1 January 1995

(2) By anassgnment dated 12 August 2004, the Appellant acquired a property at
Address C (* the Property’ ) at a consideration of $6,180,000.

(3 By atenancy agreement dated 24 May 2005 (‘ the Tenancy Agreemat’,
which was attached to the Determination as Appendix A), the Appellant let out
the Property for aterm of one year commencing from 7 July 2005 at amonthly
rent of $38,800. Clause 10 of the Tenancy Agreement stated as follows:

‘[The Appdlant] shdl pay the Property tax payable in respect of [the
Property].’

(4) Ondiversdates, the Appdlant filed Tax Returns - Individuds for the years of
assessment 2005/06 and 2006/07 in which she declared, inter dia, the

following paticulars:
2005/06 2006/07
(& Property tax
Rentd income “ include as part of busnessincome
(b) Profitstax in respect of the
Company
(i) Assessable profits $374,042 $1,341,691
before deduction of [see paragraph [see paragraph
charitable donation 2(5)] 2(5)]
(i) Approved charitable $300 $1,300
donation

(5) Withregardto the business of the Company, the Appel lant submitted accounts
and proposed profits tax computations for the years of assessment 2005/06
and 2006/07 which showed, among other things, the following particulars.

2005/06 2006/07
$ $
Agency commisson 766,766 2,705,620
Less. Persond insurance (15,537)

751,229 2,705,620

Add: Rentd income 349,200 77,600



Less Interest expenses
Agency fees

Building management fees

Rates
Depreciation

Less: Generd and adminidration

expenses
Accountancy fees
Businessregidration fees
Donation [paragraph 2
@ b)i]
Entertainment
Licence fee and subscriptions
Office expenses
Mandatory provident fund
Motor car expenses
Postage
Printing and Sationery
Rent for quartersin Shanghai
Staff costs
Telephone and
communication
Traning
Travdling expenses

Profit before taxation

Add: Giftsand messing - private

share 50%

Depreciation

Motor car expense - private
share 50%

Less. Commercid building

alowance
Computer hardware
Depreciation dlowance
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(131,295) (194,853)
(19,400) -
(19,467) (31,932)
(19,457) (26,952)

(123,600) (201,956)

35,981 (378,093)
(3,000) (4,200)
(2,600) (2,600)
(300) (1,300)
(409,599)  (1,208,606)
(300) (300)
(2,500) (3,100)
(12,000) (12,000)
(29,433) (17,698)
(844) (935)
(1,711) (11,099)
- (88,623)
(64,287) (172,000)
(12,200) (9,748)
(240) (6,395)
(67,546) (67,458)

(606,561) (1,606,062)
180,648 721,465
195,773 557,730
123,600 201,956

14,717 8,849
334,090 768,535

1 (132,720) (1) (132,720)
- (7,920)

@ (7,976) (2 (7,669)
(140,696) (148,309)
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Assessable profits [paragraph 2(4)(b)(i)] 374,042 1,341,691

(1) Commercid building alowance was claimed in respect of the Property

asfollows
$
Cost of the Property 6,180,000
Building cost, say 50% 3,090,000
Add: Leasehold improvements 228000
3,318,000
Commercid building alowance @4% 132720

(2) Depreciation dlowance was computed as follows:

Assetsforthe Assetsfor Tota
insurance the Property  alowance

business
$ $ $
LaserJet printer 2,788 -
1 lot of electrical appliances (3) - (3) 95,000
Less: Initid allowance @ 60% (1,673 (57,000) 1673
1115 38,000
Less:
Annua alowance for 2004/05 - (7,600)
@20%
Annua alowance for 2005/06 223 (6,080) 6,303
@20%
892 24,320 7,976
[for 2005/06]
Add: Addition 3,862 -
Less: Initial alowance @60% _(2317) - 2,317
2437 24,320
Less:
Annua alowance for 2006/07 _(481) _(4864) _5351
@20%
Balance c/f 1,950 19,456 7,669

[for 2005/06]

(3) Assats were leased out to tenant with the Property. Depreciation
dlowancewasclamed only for theyear 2005/06 because the Property
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(6)

(1)

(8)

was in sdf-use during the year 2004/05. The assets comprised the
falowing items

“ 1 [Brand D xx-xx]
1 [Brand E] Amplifier
1 [Brand D yy-yy]
1[Brand F zz-zZ] ”

By aletter dated 20 December 2006, the A ssessor requested the Appellant to
provide certain information in relation to the entertainment expenses asclaimed
In the business accounts of the Company for the year of assessment 2005/06.
Messss Smon Y T Tsao & Co (‘ the Representative’ ), on behaf of the
Appdlant, gpplied for extension of time to reply. The Assessor approved the
extension up to 9 February 2007.

The Representative’s undated reply was received by the Inland Revenue
Department (* the Department’ ) on 14 February 2007.

The Assessor was not aware that areply had been submitted. On the premise
that no reply was received, on 7 March 2007, she raised, on the Appellant
property tax and profitstax assessmentsfor the year of assessment 2005/06 as
follows

(& Property tax assessment

$
Rental income [paragraph 2(5)] 349,200
Less. Rates paid [paragraph 2(5)] 19,457
Assessable vdue 329,743
Less: 20% deduction (65,949)
Net assessable vaue 263,794
Tax payable thereon 42,207
(b) Profits tax assessment
$ $
Profit as per account [$751,229 - $606,561] 144,668
[paragraph 2(5)]
Add: Private share of motor car expense 14,717
Entertainment 409,599 424,316
568,984
Less. Depreciation dlowance (1,896)

567,088
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)

(10)

(11)

Less. Charitable donation [paragraph 2 (300)
@ (b)i)]

Assessable profits 566,788

Tax payable thereon 90,686

The Assessor noticed afterwards that the Representative had dready
submitted a reply (paragraph 2(7)) before she raised the assessments in
paragraph 2(8) above. Sheissued aletter to the Appdlant on 14 March 2007
informing her that the relevant property tax and profits tax assessmentsfor the
year 2005/06 were cancelled and the Department would consider issuing a
fresh assessment after examination of the Representative’ sreply.

Before the Assessor sent the letter of 14 March 2007 (paragraph 2(9)), it was
not brought to her attention that the Representative had aready lodged

objection to the assessments in paragraph 2(8) by aletter of 12 March 2007.
The Representative objected to the assessments on the ground that they were
excessive.

On 17 April 2007, the Assessor raised on the Appdlant the following profits
tax assessment and persond assessment for the year of assessment 2005/06:

(@ Profitstax assessment

$
Assessable profits as per return 373,742
[$374,042 [(paragraph 2(4)] - $300 [paragraph 2(4)])
Tax payable thereon *

*  No profitstax was demanded at the time of issue of the assessment
dueto the[Appelant’ g dection of persona assessment.

(b) Persond assessment

$
Assessable profits [see paragraph 2(11)(a)] 373,742
Less: Basc dlowance 100,000
Net chargegble income 273,742
Tax payable thereon (1) 43,948

(1) Thetax payablewaslater reduced to $23,948 dueto the granting of
married person’s alowance.
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(12) Assessor was later of the opinion that the renta income should be assessed
under property tax and raised on the Appellant property tax assessment,
profits tax assessment and persond assessment for the year of assessment
2006/07 asfollows

@

(b)

(©

Property tax assessment
$

Renta income [paragraph 2(5)] 77,600
Less. Rates paid [paragraph 2(5)] (26,952)
Assessable vdue 50,648
Less: 20% deduction (10,130)
Net assessable vaue 40,518
Tax payable thereon *

*  No property tax was demanded at thetime of issue of the assessment
dueto the[Appelant’ g dection of persona assessment.

Profits tax assessment
$
Assessable profits declared [paragraphs 2(4) & 2(5)] 1,341,691
Less. Rentd income (77,600)
Add: Interest expenses 194,853
Management fee 31,932
Rates 26,952
Commercid building alowance 132,720
Depreciation dlowance 4,864
Assessable profits 1,655,412
Tax payable thereon *

Assessor's Note:  Renta income derived from solely owned property
should be assessed to property tax.

*  No profitstax was demanded at the time of issue of the assessment
dueto the [Appellant’ g dection of persona assessment.

Persona assessment

$
Net assessable vaue [paragraph 2(12)(a)] 40,518
Assessable profits [paragraph 2(12)(b)] 1,655,412

Totd income 1,695,930
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Less. Mortgage interest (40,518)
1,655,412
Less. Married person’ sdlowance 200,000
Net chargegble income 1,455,412
Tax payable thereon 249,865

(13) By a letter dated 9 January 2008, the Representetive, on behaf of the
Appdlant, objected to the assessments in paragraph 2(12) on the ground that
they were excessive and put forward the following contention:

* The assessor concerned had totaly ignored what the Department had agreed
in the last year of assessment 2005/2006 and added back the whole of
property income and expenses.’

(14) (8 By aletter dated 17 January 2008, the Assessor tendered apology to the
Appdlant that it was not explained earlier about the assessment position
for the year of assessment 2005/06 because the case was only reviewed
when the 2006/07 assessment was prepared. The Assessor dso
explained to the Appdlant that rental income of an individua should be
assessed under property tax and invited her to consder withdrawing
objection or providing the following information:

(i) acopy of the tenancy agreement;

(i)  how her letting activities could be regarded as carrying on a
business,

(i)  how she acted differently from the ordinary individud landlord in
letting out the Property;

(iv)  whether she had provided any specid servicesto the tenant. If so,
supply the details with documentary evidence in support; and

(v)  whether she had employed any employee to handle the tenancy
and the tenants. If so, supply a copy of the employment contract
and provide the particulars of the staff.

(b) The Assessor aso proposed that for the year of assessment 2005/06,
property tax assessment was to be raised and the profits tax assessment
and additional personal assessment were to be amended as follows:
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(15)

(16)

()  Profitstax assessment

$
Assessable profits declared [paragraph 2(4) & 374,042
©)
Less. Rentd income (349,200)
Add: Interest expenses 131,295
Agency fees 19,400
Management fee 19,467
Rates 19,457
Commercid building alowance 132,720
Depreciation dlowance 6,080
Assessable profits 353,261
(i)  Additional persona assessment
$
Net assessable vdue (1) 263,794
Assessable profits [paragraph 2(14)(b)(i)] 353,261
Totd income 617,055
Less. Mortgage interest [paragraph 2(5)] (131,295)
485,760
Less. Married person’ s dlowance 200,000
Net chargegble income 285,760
Tax payable thereon 46,352
Less: Tax aready charged [paragraph (23,948)
2(11)(b)]
Additiond tax payadle W

(1) ($349,200 [paragraph 2(5)] - $19,457 [paragraph 2(5)]) x
(1-20%) = $263,794

In reply to the Assessor’ s |etter, the Representative declined to withdraw the
objection and stated that taxpayers had basic right to minimize their tax bills
and quoted the Duke of Westminster’s case. The Representative reiterated
that the letting of the Property was abusinessitsalf and did not necessitate any
further judtification. The Representative dso stated that the matter had been
discussedin D122/02, IRBRD, vol 18, 135 (‘D122/02).

The Representative also submitted copies of the Tenancy Agreement and the
following documents:
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(@ The Representative’s letter dated 19 January 2005 to the Hong Kong
Ingtitute of Certified Public Accountants (* HKICPA' ) after the issue of
D122/02.

(b) HKICPA'sreply dated 15 April 2005 advising that there was aformal
procedure to appeal against D122/02 and it was not appropriate for the
HKICPA to get involved in any particular case.

(c) TheRepresentative’sletter dated 5 May 2005 to the Secretary of Justice
after the HKICPA's reply.

(d) TheDepartment of Justice sreply dated 25 May 2005 advising that they
were not in a pogtion to give comment.

(17) By letter dated 29 January 2008, the Assessor asked the Appdl lant to provide
the remaining information as requested in paragraph 2(14)(a)(ii) to (v) and
informed her that property tax assessment and additional persona assessment
for the year of assessment 2005/06 would be issued under separate cover.

(18) As the Assessor was of the opinion that rental income derived from the
Property should be assessed under property tax, she raised on the Appedlant
property tax assessment and additional persona assessment for the year d
assessment 2005/06 as follows:

(@ Property tax assessment

$
Rentd income [paragraph 2(5)] 349,200
Less Rates paid [paragraph 2(5)] (19,457)
Assessable vdue 329,743
Less 20% deduction (65,949)
Net assessable vdue 263,794
Tax payable thereon *

* No property tax was demanded & the time of issue of the
assessment due to the [Appdlant’s] dection of persond
assessment.

(b) Additiond persona assessment

$
Net assessable value [paragraph 2(18)(a)] 263,794
Assessable profits [paragraph 2(11)] 373,742
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Totd income 637,536
Less: Mortgage interest -
637,536
Less Married person's dlowance 200,000
Net chargegble income 437,536
Tax payable thereon 76,707
Less: Tax aready charged [paragraph 2(11)(b)] (23,948)
Additiond tax payable 52,759

(19) By a letter dated 1 February 2008, the Representative, on behalf of the
Appdlant, objected to the assessments in paragraph 2(18) and the profits tax
assessment in paragraph 2(11)(a) above on the ground that the renta income
should be assessable to profits tax rather than property tax. The
Representative put forward the following contentions:

(@ ‘Wewishtodraw your atention to ... the definition of business according
to Section 2(1) : Businessincludes... and theletting (or) subletting by any
corporation to any person of any premises... and Corporation meansany
company which is either incorporated or registered under any enactment
or charter in force in Hong Kong or esewhere but does not include a
Co-Operative society or atrade union. This is the definition given under
the Inland Revenue Ordinance and as an officer employed under [the
Department], we can see no reason why you should argue on this point
unless you beieve you have the right to rgect such discipline as the
officersin [D122/02], the consequence of which is to declare Business
Regidration Ordinance not an enactment.’

(b) ‘Itisnot amatter of difference in manner but whether the lega formdity
required by the Ordinance had been complied with. Please refer to
[D122/02] and the comment by the [HKICPA].

() ‘Lettingof property involved areceipt and specific paymentswith regard
to renting. The same had no difference whether it is a corporation or
individud but only the legd form whichisrequired under the Ordinance.’

(d) ‘Itisirrdevant whether the activities chargeable require any specific
employee’

(20) The Assessor has obtained the following information from the business
regidration office in respect of the Company:
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(21)

(22)

@

@

The busnessregigration office has no record that it hasever received any
notification of change of business nature.

(b) Thebusnessisnot acorporation.

By letter dated 14 March 2008, the Representative further stated as follows:

@

(b)

‘ The decison as to whether cases be granted in tax disputes should
congder the economy as awhole, not from the point of view whether tax
monies can be maximized. We are now having another property boom.
We had experienced the pain during recession, and the tax arrangement
was to reduce tax burden of property owners. If you inssted that the
relief be not avalladle, then you should be reminded that there are ill
numerous owners and speculators in the market. The resultant of which
you are familiar with: negative pledge property owners, bad debts in
banking sector, low price in land auctions by the Government. It is the
exit for property owners to minimize their losses during a criss but you
prefer to block the entrance in an unlawful manner.’

‘ The arrangement was not without congderation: the [Appdlant] must
take out a business regigtration certificate. If [the Department] consider
that there was no business, [the Department] Smply rgect itsregigtration,
and it dl comes under [the Department's] management. However, once
[the Department] have issued the certificate, [the Department] should not
ignore the rightful request from the [Appdlant].’

The Representative aso supplied a copy of the natification of change of
business nature dated 6 March 2008 in which the new business nature of the
Company was daed as ‘INSURANCE AND PROPERTY
INVESTMENT and the change was stated to have occurred on 1 May
2005.

The Assessor was then of the opinion that the profits tax assessment and
additiond persona assessment for the year of assessment 2005/06 be revised
asfollows

Profits tax assessment

$
Assessable profits as per tax computation 374,042
[paragraph 2(5)]
Less. Rentd income (349,200)

Add:

Interest expenses 131,295
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Agency fees 19,400
Management fee 19,467
Rates 19,457
Commercid building alowance 132,720
Depreciation dlowance 6,080
Revisad assessable profits 353,261
[paragraph 1(2)]

(b)  Additiond persond assessment

$
Net assessable value [paragraph 2(8)(a)] 263,794
Assessable profits [paragraph 2(22)(a)] 353,261
Totd income 617,055
Less: Mortgage interest [paragraph 2(5)] (131,295)
485,760
Less Married person's alowance 200,000
Revisad net chargeable income 285,760
Revised tax payable thereon 46,352
Less Tax dready cherged [paragraph 2(11)(b)] (23.948)
Revised additiond tax payable 22 404
[paragraph 1(3)]
Grounds of appeal
3. The notice and the statement of grounds of apped were prepared in Chinese and

sgned by the Appdllant. We reproduce below, verbatim, the grounds of apped in Chinese and
trandate them, hopefully without losing the essence, into English:

‘@ [ ]

2005/06 2006/07

@) 2005/06

©) 1995 [Company A]
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(4) BOR
D122/02

[(1) The Representative has enquired the HKICPA and the Department of Justice
and was confirmed with the legdity of the arrangement — that is to have rental
income assessed for profits tax. Moreover, the Department has issued profits
tax return to the Appelant, the owner of the Property, for the year of
assessment 2005/06 but rejected the Appellant’ s claim in relation to the year
of assessment 2006/07. Thisamountsto adenia of the taxpayer’ srights of the
Appdlant, doesit not?

(2) For the year of assessment 2005/06, the Appelant’ s property income was
made subject to profits tax assessment by the Department. This reflects that
there must have been basis for doing so.

(3) TheRespondent referred to the Company which the Appelant has been using
snce 1995 as the vehicle for reporting her insurance income but rejected her
cdam to have her propety income assessed for profits tax. This is
Ingppropriate and contradictory, isit not?

(4) That the Respondent chose to rely not on the definition of corporation under
the Inland Revenue Ordinance (' IRO’ ) but on D122/02 whereby the English
company law is being imposed on the IRO is improper. The Respondent
should not have imposed any subjective view but have regard to the
requirements under the IRO.]

Thehearing

4. The Appelant appointed the Representative to represent her in this gppedl. As
requested by the Appellant, the hearing was conducted in Cantonese.

5. We received the hearing bundle from the Respondent in advance of the hearing. In
contrast, no bundle had been received from the Representative until the scheduled date. Mr Tsa0
explained that it took him much time to download some of the necessary documents from the
internet and compile the bundles.

6. From our observation, Bundle A1 conssts of 62 pages. More than hdf of those
pages are indeed documents and correspondence in the ready possession of the Appel lant and, we
verily believe, the Representative; other mostly taken from the internet and the latest one, so far as
we can observe from the date of the print-out appeared on the bottom right hand corner of the
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document, is dated 9 January 2009 which conssts of extracts taken from " (The
Biography of Henry Fok’).

7. Bundle A2 conssts of only 6 pages, covering two statutory provisonsinthe IRO in
both Chinese (taken from the Bilingud Laws Information System on the internet, one of which was
printed out on 7 November 2008 while the other’ s date is unknown) and English versons (taken
from the loose-legf edition). We note, however, that the case number on the covering page of

Bundle A2 has been mistakenly stated. We further note from the content page that section 68 of the
IRO issaid to be on pages 1 and 2 of the bundle but the two pages contain section 60 instead.

8. Mr Tsao aso said that documentsin the bundlesdid not relate to the factua matters of
the case but rather related to the arguments that he was going to put forward to us. With no
objection from the Respondent we dlowed Mr Tsao to refer to and rely on thetwo bundles Al and
A2.

9. The Appdlant did not give any ord evidence a the hearing. The Respondent called
no witness.
10. We asked Mr Tsao if he had prepared any written submisson. He replied in the

negative. The hearing was adjourned for lunch after Mr Tsao completed his ord submission and
was resumed in the afternoon to receive the submisson of the Respondent and Mr Tsao’ sreply.

Our analysis

11. In essence, the Appellant clamed that she should be assessed profits tax (under
section 14 of the IRO), not property tax (under section 5 of the IRO), on her renta income
received from the Property. The Representative contended that the Appdlant’ s business was
registered under the Business Regigration Ordinance (' BRO' ) and henceforth was a corporation
within the meaning of the IRO. Any renta income of the Appellant from letting the Property was,
therefore, as contended by the Representative, business income subject to profits tax.

Relevant statutory provisions
12. Section 14(1) of the IRO provides:

* Subject to the provision of this Ordinance, profitstax shall be charged for each
year of assessment at the standard rate [a special, indeed lower, rate for

corporationsis set out in Schedule 8 to the IRO] on every person carrying on a
trade, profession or businessin Hong Kong in respect of his assessable profits
arising in or derived from Hong Kong for that year from such trade, profession
or business...



13.

14.

15.
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‘Budness isddined in section 2 of the IRO to include:

‘...theletting or sub-letting by any cor poration to any person of any premises
or portion thereof, and the sub-letting by any other person of any premises or
portion of any premises held by himunder alease or tenancy other than from
the Government.’

‘ Corpordtion’ isaso defined in section 2 of the IRO to mean:

“any company which is either incorporated or registered under any
enactment or charter in force in Hong Kong or elsewhere but does not
include a co-operative society or a trade union.’

We shdll refer to the BRO in the latter part of our decision.
Section 5(1) of the IRO sets out the charge for property tax.

‘ Property tax shall, subject to the provisions of this Ordinance, be charged for
each year of assessment on every person being the owner of any land or
buildings or land and buildings wherever situate in Hong Kong and shall be
computed at the standard rate on the net assessable value of such land or
buildings or land and buildings for each such year.

Section 5(2)(a) provides an exemption from property tax for corporations.

‘ Notwithstanding subsection (1), any corporation carrying on a trade,
profession or businessin Hong Kong shall, on application madein writing to the
Commissioner and on proof of the facts to the satisfaction of the
Commissioner, be entitled to exemption from the property tax for any year of
assessment in respect of any land or buildings or land and buildings owned by
the cor poration where the corporation would be entitled under section 25 to a
set-off of the property tax which, if exemption were not granted under this
subsection, would be paid by the corporation; and the property shall be and
remain exempted from property tax for each year of assessment in which the
circumstances are such as to qualify the property for such exemption for that
year.

Section 25 of the IRO provides for a deduction for both corporations and persons

other than corporations.

‘Where property tax is payable for any year of assessment under Part Il in
respect of any land or buildings owned by a person carrying on a trade,
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profession or business, any profits tax payable by such person in respect of that
year of assessment shall be reduced by a sum not exceeding the amount of such
property tax paid by him:

Provided that —

(@ noreduction shall be allowed unless either the profits derived from such
property are part of the profits of the trade, profession or business
carried on by such person or the property is occupied or used by him for
the purposes of producing profitsin respect of which heis chargeable to
tax under this Part;

(b) if the amount of property tax paid for a year of assessment exceeds the
profits tax payable, the amount so paid in excess shall be refunded...

Thefirst and fourth grounds of appeal and D122/02

16. D122/02 isacase directly on point. The appdlantsin D122/02, were husband and
wife and partners contending that they were carrying on abusiness as defined under section 2 of the
IRO by letting out two propertiesunder their joint names. We note that they were also represented
by the Representative who raised the same contention.

17. Thegppdlantsin D122/02 lost the case. In essence, the Board in D122/02 held, inter
aia, that asthe appe lants were the owners of the propertiesreceiving rental income, the charge on
property tax was perfectly valid and should be charged unless the appdlants could have made out
a case of exemption under section 5(2)(a) of the IRO which is restricted to corporations. It was
further held by the Board that the definition of corporation focuses on how corporate persondity
can be acquired under the English law, that is, by acquiring a Roya Charter, promoting a specid

Act of Parliament (or agpecia Ordinance in Hong Kong), or by registration under the Companies
Acts or the Companies Ordinance and since the appellants were not incorporated by any of those
ways they were not acorporation for IRO purposes. The Board aso dismissed the contention that
since the appellants were registered under the BRO they were a corporation.

18. We asked Mr Tsao on what basiswe could reach adifferent conclusion in the present
apped. Mr Tsao submitted that on the facts more than one property wasinvolved in D122/02 and
abusiness regidration certificate was retrospectively applied for wheress in this apped only one
property was involved but the Appellant had abusiness regigration certificate before letting out the
Property.

19. We do not see how these factud distinctions might help advance the Appellant’ scase.
In Lam Woo-shang v Commissoner of Inland Revenue (1961) 1 HKTC 123, but for the then
broader definition of * busness which induded * the sub-letting by any person of any premises or
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portion thereof rented by him' and the fact that the property in question was held under athen
Crown lesse, the gppellant might not have succeeded since the mere letting of property, whether
furnished or not and despite the extent of plurdity in that case, did not gppear to have been
considered trade or business. In D86/99, IRBRD, vol 14, 581, it has been confirmed that the
threshold for carrying on business in the case of individuds leasng premises, even though the
premises were furnished and maintained and supervised, isrdatively high and not eedly satisfied.

20. In two cases where business was held to be carried on, the facts point to something
more than a smple tenancy of the property. In D3/81, IRBRD, val 1, 394, the taxpayer leased
premises together with the benefit of the licence for operating a public dance hall in the premises.
Similaly in Louis Kwan-nang Kwong, Carlos Kwok-nang Kwongv CIR 2 HKTC 541, the entire
transaction included letting the premises together with the benefit of the licence to operate a public
cinemathere. We do not see the required additional element in this appedl.

21. So far as the business regigtration certificate of this gpped is concerned, it was first
gpplied for in June 1995 and covered only the Appellant’ sinsurance business aready commenced
on 1 January 1995. The business nature was said to have changed as from 1 May 2005 (before the
fird letting in question but after the acquisition of the Property) by way of anatification of change
dated 6 March 2008 (after the objection to the assessment was launched). This is equaly
retrogpective. We shd| deal with the merit of the contention based on businessregidtration in further
detal below.

22. Mr Tsao adso submitted, in unequivoca terms, that D122/02 waswrongly decided. In

this regard, Mr Tsao firgt relied on two extracts. () from the PowerPoint handout from the IRD

60™ Anniversary Celebration Exhibition and Seminars; and (b) from* The Biography of Henry Fok’ .
He attempted to trace from there the legidative intent of the IRO with referenceto the historical and
socid context of Hong Kong. The points Mr Tsao tried hard to put across, so far as we can see
them, included the following:

(1) Fromthereport of the Taxation Committee appointed in September 1946, the
main objective of the imposition of atax on incomes wasto result in the most
equitable distribution of taxation and some departures from generad practice
would be necessary. To achieve this objective, there should not be any
differentia treatment between limited companies and unlimited companies of
individuds.

(2) Despite the Haddon-Cave s Tax Policy that, inter dia, tax laws should be
adapted from time to time to make them consstent with changing commercia
practices, there has not been any substantia |egidative amendment to property
tax after 1983.

(3) When property tax wasfirst introduced, tenants paid a substantid amount of
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money as premium which was indeed pad to cover the landlord’ s cogts in
repair and renovation. Premium is now rarely charged which has reduced the
Investment return from leasing property to aminimd level. Something must be
done to encourage people to continue letting out properties for others in
demand.

23. These might well be very good points by themsalves. However, they aredl questions
relating to policies, in taxation or otherwise, and legidative amendments, which are just outside the
juridiction of this Board. This Board is a statutory body set up for the purposes of hearing tax
gppedls. We are here to gpply the exigting law, not to legidate any new law, nor to formulate any
policy. We cannot determine atax apped on any of those points raised by Mr Tsao, which are not
founded on the exigting law but comments, if not criticism, on the current law.

24. The Appdlant in her first ground of apped aleged that both the HKICPA and the
Department of Justice confirmed thelegality of levying profits tax on rentd incomein her case. We
have given due congderation to the correspondence included in the hearing bundle but cannot
agree with the Appdlant. We note from the reply of the HKICPA the following:

* Asregardsthedecison of [thisBoard] in caseD122/02, there is aforma procedure
for a taxpayer who wishes to challenge a decison of [this Board] to gpped against
that decison. The [Ingtitute’ s Taxation Committee] consdered that it would not be
appropriate, therefore, for the Inditute to seek to involve itsdf in the detalls of a
particular case and it has no standing to do so.’

Apart from inviting the Representative to raise any generd points of concern which the HKICPA
may condder raisng at their annua meeting with the Respondent, no reference has ever been made
to the facts of this appedl.

25. Thereply from the Department of Justice did not support the Appdlant’ sclam ether.

* Sincethe primary function of the Department of Justiceisto providelegd advice only
to the Government of the Hong Kong Specid Administrative Region, we regret that
we are not in a position to comment or advise on the matter [the Representative)
raised.’

The Department of Justice further advised the Representative to contact the IRD direct if there may
be any views concerning the IRD practices.

26. When we followed up by asking Mr Tsao why no further gpped had been lodged in
respect of D122/02, hereplied that it was not economically justified to do so. Thismight well bean
informed decison of the taxpayer in D122/02 not to have pursued the case any further. We just
hope that the Representative have duly advised the Appdlant that in light of D122/02 which carries
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a least a certain degree of persuasiveness to subsequent cases before this Board, she would face
an uphill baitle, if not an impossble misson, in this gpped.

27. The Duke of Westmingter’ s case (IRC v Duke of Westminster [1936] AC 1) was
mentioned to in both the Appellant’ s objection and during the hearing. However, no detailed
submission has been put forward by Mr Tsao; nor did heincludethe casein the Appellant’ shearing
bundle. While every man is entitled to arange his affairs so that the tax ataching under the
gppropriatelegidation islessthan otherwiseit would be, whether and how, in this appedl, the rental
income from the Property is charged sill depends on the rdlevant charging provisons and s,
generdly, subject to any measure againg tax avoidance. The entitlement is not without boundaries.
So long asthe assessment has been made properly in accordance with and in terms of the IRO on
the basis of the given facts, the Appellant cannot be said to have been deprived of any of such
entitlement.

28. In the last ground of gpped, the Appdlant criticized the Board in D122/02 for their
references to English company law in their andyss of the meaning of * corporation’ . In his
submission, Mr Tsao raised the point of * judicid independence (¢ ). We consder both
points as totally misconceived by the Appellant and the Representative.

29. The definition of * corporaion’ in section 2(1) of the IRO refers to, inter dia, * any

company whichisether incorporated or registered under any enactment or charter inforcein Hong
Kong or elsewhere’ . On this point, the Respondent referred usto two paragraphs of Volume 6(1):
Companies and Corporations, Hasbury’ sLaws of Hong Kong, under which referencesto English
law have been made in describing the nature of a corporation and defining the meaning of company
and corporation. Since the English legd system and the Hong Kong' s share the same ariginand in
fact it isbeyond doubt that the Hong Kong company law has devel oped very much on the basis of
itsEnglish counterpart, it isonly naturd to refer to English law whenever necessary and appropriate
subject to peculiar loca circumstances. When considering a company * incorporated or registered
under any enactment.... inHong Kong or e sawherée , references to both the Companies Ordinance
in Hong Kong and the English Companies Act and hence the English company law are just proper.
Indeed Mr Tsao in both D122/02 and this appeal formulated one of his contentions on the basis of
business registration under the BRO. The two approaches are, in our view, analogous. We shdl

ded withthe merit of Mr Tsao' sapproach below. In any event, thiskind of * cross-referencing’ has
nothing to do with the well-known doctrine of judicid independence.

30. Applying D122/02, which we concur with the reasoning of this Board as provided in
the decision, to the facts of the present apped, this apped must fail. We do not see the need to
repeat herethe reasoning, which has been neatly set out in D122/02, except perhaps supplementing
on the point whether an individud carrying on a business registered under the BRO, can be
regarded asa‘ corporation’ for the purposes of the IRO.

31 The absurdities of the argument have been pointed out and illustrated in D122/02, in
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particular, in paragraphs 36 and 37 of the decison. We would just add that the BRO amends the
law relating to the registration of business in Hong Kong (emphasis added) and * business as
defined in section 2(1) of the BRO means* any form of trade, commerce, craftsmanship, profession,
cdling or other activity carried on for the purpose of gain and dso means a club’ . A business
registered under the BRO can be carried out by an individud, abody corporate or partnership or
other body non-corporate. Thisisaso exactly how theforms for business regidtration, as exhibited
in the Appdlant’ s bundle (IRBR 55 — 57), are being categorized. It has nothing to do with

registration of companies. Busnessregidration itsalf has nothing to do with acquiring any corporate
persondity. In this gpped, the Appelant hersdlf is the registered owner of the Property. The form
she used for gpplying business regidration isthe onefiled by anindividud. She runsthe businessby
hersdlf; shedoesnot runit by aseparate corporate vehicle. The Appelant’ s casethat by registering
abusiness under the BRO and by including in the business property investment she would be given
acorporate personality for IRO purposesis just non-sensica and cannot be right.

The second ground of appeal

32. Thishasbeen formulated around the inadvertent profits tax assessment for the year of
assessment 2005/06 on the property income of the Appdlant. The relevant facts leading and
subsequent to the event have been set out in paragraphs 2(6) to 2(11) above. We note that
confusion was caused to the Appellant for which the Assessor had apologized. Mr Yip repeated
the gpology for theincident in hiswritten and oral submissons.

33. Mr Tsao referred us briefly to sections 60 and 82A of the IRO. Mr Yip referred usto
D12/93, IRBRD, val 8, 147. Mr Tsao, in his reply, made no further submission on this point nor
addressto D12/93.

34. We find no relevance of ether section 60 or section 82A of the IRO as no additiona
asessment has ever been involved in this gpped. Instead, we find dmilar facts in this apped to
thosein D12/93 and agree with Mr Yip that D12/93 is the case on point.

35. Applying D12/93, the origina assessment as per paragraph 2(8) isavalid assessment
and once an objection has been lodged it remainsin force and effect until being annulled or revised
under the objection procedure pursuant to section 64 of the IRO. Accordingly, the purported
cancdllation of the origina assessment is void and the second assessment as per paragraph 2(11)
has been incorrectly issued. Accordingly, the Respondent cannot be bound by the second
assessment.

The third ground of appeal
36. The Appdlant’ sthird ground of gpped can be disposed of swiftly. We are concerned

with therentd incomefrom the Property. Asseen above, suchincomeisundoubtedly chargeableto
property tax under the IRO. It could have been chargeable to profits tax if such leasing could be
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conddered business either generdly or as defined under the IRO. The circumstances, however, do
not support the existence of such abusinessfor the purposes of the IRO. Without necessarily going
into any detall, the andyss applicable to the income from the insurance businessis just different.
How the income from the insurance business has been taxed has no bearing on what tax is
chargeable on the rentd income and vice versa. The two are of different nature and should be
Separately considered.

Conclusion

37. From the above andysis, this gpped must be dismissed and al assessments stated in
paragraph 1 are hereby confirmed.

Costsorder

38. Since a codts order was made againgt the taxpayer in D122/02, we invited
submissionsfrom both parties on the matter of costs. Having considered the respective submissions
and the circumstances of thisgpped, we are of the opinion that thisapped isfrivolous and vexatious
snce smilar arguments had been rgected in D122/02 and that the Appelant’ s criticism againgt
D122/02 was not substantiated. Pursuant to section 68(9) of the IRO, we order the Appellant to
pay the sum of $5,000 as costs of the Board, which $5,000 shall be added to the tax charged and
recovered therewith.



