INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D14/03

Profits tax — sdle of property — intention a the time of acquistion — section 68(4) of the Inland
Revenue Ordinance (‘IRO’).

Pand: Ronny Wong Fook Hum SC (chairman), Edward Cheung Wing Yui and Karl Kwok Chi
Leung.

Date of hearing: 7 April 2003.
Date of decison: 14 May 2003.

The gppdlant and Mr A are husband and wife. By an agreement dated 28 July 1989, Mr
A acquired Property 1 and Property 1 has since been used as their matrimonid home. By an
agreement for sale and purchase dated 24 September 1996, the appdlant acquired Property 2.
The sde of Property 2 was completed by an assgnment dated 22 November 1997. Theissue
before the Board iswhether theappelant isligble for profitstax in respect of her gainsarisng from
her dedings with Property 2.

Hed:

1.  Theintention of the appellant at the time of acquistion of Property 2 is crucid in
determining whether that flat was acquired as capital asset or trading asset.  An
intention to hold property as a capitd invesment must be definite. The stated
intention of the taxpayer is not decisve. Actud intention can only be determined
objectivdly (Smmons v IRC (1980) 53 TC 461 and All Best Wishes Ltd v CIR
(1992) 3 HKTC 750 followed).

2. Under section 68(4) of the IRO, the onus of proving the assessment appeded
agang isexcessve or incorrect ison the appellant. 1n order to discharge this onus,
it is incumbent on the gppelant to place before the Board credible materids in
support of her assertions.

3. TheBoard had in this casethe mere assertions of theapped lant through her husband.
There was hardly any objective evidence in support of Mr A’s contentions. The
Board had serious reservations on the appellant’ s ahility to finance the purchase of
Property 2 on a long term bads. The Board found it difficult to reconcile the
credibility of the appdlant’s case with the manner whereby she answered the
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questionnaire from the Revenue. The Board was not prepared to accept the
unswvorn and untested statements of Mr A, The objective evidence was highly
incongstent with his bald assertions.

Appeal dismissed.
Cases referred to:

Simmonsv IRC (1980) 53 TC 461
All Best Wishes Ltd v CIR (1992) 3 HKTC 750

Yeung Siu Fa for the Commissoner of Inland Revenue.
Taxpayer represented by her husband.

Decision:

Background

1. Mr A and the Appellant are husband and wife. By an agreement dated 28 July 1989,
Mr A acquired aflat a Housng Estate B (* Property 1) for $393,500. By alega charge dated 30
January 1990, Mr A charged Property 1 in favour of Bank C for $354,150. Property 1 has since
been usad astharr matrimonia home.

2. By an agreement for sale and purchase dated 24 September 1996, the Appdllant
acquired aflat a Housing Estate D (‘ Property 2') for $2,911,000. The purchase was supported
by aloan of $2,037,700 extended by Bank E in favour of the Appellant and two other persons
surnamed ‘[F]’. The loan was secured by an equitable mortgage in favour of Bank E dated 24
October 1996. Accordingto astatement dated 27 November 1997, the Appellant and the two Fs
paid atotd of 12 monthly instalments ranging between $17,684 and $18,321.

3. By an agreement dated 5 February 1997, the Appdlant with two other persons
acquired astenantsin common aflat at Housng Estate G (‘ Property 3') for $2,450,000. Property
3 was disposed of by the Appellant by an agreement dated 27 March 1997 for $2,680,000. The
Appdlant was duly taxed on her one-third share of the gains arisng from this disposa.

4, The Appdlant completed the purchase of Property 2 by an assgnment dated 5 July
1997. By an agreement dated 6 October 1997, the Appelant disposed of Property 2 for
$4,600,000. The salewas completed by an assignment dated 22 November 1997.
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5. By an agreement dated 5 November 1997, the Appellant and a Mr H purchased
another flat at Housing Estate D (‘ Property 4') for $6,250,000. This purchase was completed on
5 May 1998 with the aid of a mortgage loan from Bank |. Property 4 is still being held by the
Appdlant and Mr H.

6. On 10 July 2000, the Appellant completed a questionnaire issued by the Revenueiin
respect of her dedlings with Property 2. By this questionnaire, she informed the Revenue that her
gross profit was $600,000 and after deducting expenses totalling $350,000, her net profit was
$250,000. She did not give any response as to her source of finance; her reasons for acquisition
and her reasons for disposal.

7. In response to further inquiries by the Revenue, the Appellant by letter dated 17
January 2002 informed the Revenue that

(@ Shedidnot have any incomein the period between 1 April 1995 and 31 March
1998. Mr A was atour guide with annual income ranging between $150,000
and $200,000.

(b) Theinitid and subsequent instdment payments in respect of Property 2 came
from their savings and loans from their parents. Such loans amounted to
approximately $600,000. The loanswererepaid on sale of Property 2. There
IS no documentary proof due to the long lgpse of time.

(¢) Shepaid $46,000 by way of commission to the rea estate agent in respect of
her sde.

8. The issue before usis whether the Appd lant is lidble for profits tax in repect of her
gains arising from her dedlings with Property 2.

Thehearing before us

9. At the hearing before us, the Appellant was accompanied by Mr A and two members
of afirm of accountants who acted as her tax representative since 15 April 2002. The apped was
conducted throughout by Mr A. Mr A dected not to adduce any sworntestimony. By hisunsworn
gatement, he informed this Board the following:

(@ Hisfamily had been resding in Property 1 for Sx to seven years. Hewanted to
improve the family’ s living environmentt.

(b) Hesdected Housng Edtate D asit is closeto the Mass Trangt Railway and his
friends were talking about it.
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(c) Hewas successful in the drawing of lots for units in the development. It was
very crowded when he atended the developers for sdlection of units. Hewas
under great pressure when he picked Property 2. He sdlected the same as it
was within his budget.

(d) He ingpected Property 2 after its completion. It was noisy and its diamond
shape was unsuitable for hisuse. He therefore decided to sdll Property 2.

(e) He purchased Property 4 asit is larger in Size with better view and less noise.
Mr H was his brother-inrlaw. Mr H was prepared to finance him in the
purchase of Property 4 as his home. In order to be fair to Mr H, Mr H was
named as a co-purchaser athough he was only interested as an investor.

(f) Themarket took aturnfor the worse. He had to et Property 4 out in order to
support its purchase.

Thelaw
10. The intention of the Appdlant at the time of acquigtion of Property 2 is crucid in

determining whether that flat was acquired as capita asset or trading asset. As stated by Lord
Wilberforcein Smmonsv IRC (1980) 53 TC 461

‘ Trading requires an intention to trade: normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing of it at a profit, or wasit acquired as
a permanent investment?

11. An intention to hold property as a capitd investment must be definite. The stated
intention of thetaxpayer isnot decisive. Actud intention can only be determined objectively. In All
Best WishesLtd v CIR (1992) 3 HKTC 750 Mortimer J gave the following guidance:

‘ The intention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset isundoubtedly of very great weight. And if theintention
is on the evidence, genuinely held, realisitic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular the stated intention of the
taxpayer cannot be decisive and the actual intention can only be deter mined
upon the whole of the evidence ... It istrite to say that intention can only be
judged by considering the whole of the surrounding circumstances, including
things said and things done. Things said at the time, before and after, and
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things done at the time, before and after. Often it isrightly said that actions
speak louder than words'.

12. Under section 68(4) of the IRO, the onus of proving the assessment gppeded against
Isexcessve or incorrect ison the Appellant. In order to discharge this onus, it isincumbent on the
Appelant to place before this Board credible materidsin support of her assertions.

Our decision

13. We havein this case the mere assertions of the Appellant through her husband. There
Is hardly any objective evidence in support of Mr A’s contentions.

14. The transaction in question is not a one-off transaction. It is accepted that the
Appdlant traded in relation to Property 3. Mr A seeksto place reliance on Property 4 in support
of the Appdlant’ s alleged intention to purchase anew home. We are of the view that Property 4
givesno such support. Thereisno credible evidence asto thefinancid standing of Mr H to warrant
our acceptance of the assartion that he was financing the acquisition of the family home of Mr A and
the Appdlant. Mr A iscloser to thetruth when he referred to Property 4 asan investment of Mr H.

15. We have serious reservations on the Appellant’s ability to finance the purchase of

Property 2onalong term basis. Shedid not have any source of income. Mr A’s income averaged
between $12,500 and $16,667 per month. Mr A's income was hardly sufficient to meet the
mortgage ingdments in favour of Bank E. The account with Bank E was in the name of the
Appellant and two Fs. The preciserole of the two Fs has not been satisfactorily explained. There
Isno evidence of any concrete step being taken to dispose of Property 1. That flat is held on terms
which require payment of premiumin favour of the Government on diengtion. Thereisno evidence
asto the amount of premium involved and how the Appdlant and Mr A proposed to finance such
premium.

16. Mr Y eung for the Revenue drew our atention to various discrepancies in the figures
clamed by the Appellant. Mr Y eung placed particular emphasis on the fact that asum of $46,000
was claimed as commission paid on sale of Property 2 when in truth no more than $16,000 was
paid to the estate agent for such purpose. Mr A's explanation that the sum of $46,000 was the
commission entitlement of the estate agent ishardly convincing. Weadso find it difficult to reconcile
the credibility of the Appdlant’s case with the manner whereby she answered the questionnaire
from the Revenue. Had there been any truth in her contentions, she could easily have told the
Revenue that Property 2 was purchased as her family home.

17. For these reasons, we are not prepared to accept the unsworn and untested
datements of Mr A. The objective evidence is highly inconsistent with his bad assertions.
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18. No atempt has been made to judtify the various items of expenses clamed. We
reject such claim on the ground that the same has not been proved.

19. For these reasons we dismiss the Appellant’ s gpped and confirm the assessment.



