INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D140/01

Salaries tax — sngle parent dlowance — sole or predominant care of the child — ‘care’ is not
necessarily the same as ‘ custody’ — section 32(1), (2) and (3) of the Inland Revenue Ordinance
(‘IRO’) — section 19 of the Matrimonia Proceedings and Property Ordinance.

Panel: Anthony Ho Yiu Wah (chairman), Barry J Buittifant and Gregory Robert Scott Crichton.

Date of hearing: 14 September 2001.
Date of decison: 21 January 2002.

The taxpayer clamed single parent alowance which was disallowed by the assessor. The
taxpayer’ swife, Madam B, had not clamed single parent dlowance in respect of the child for the
year of assessment.

By adeed of separation, the taxpayer and Madam B agreed that the latter should have
custody of their child. The taxpayer should have access to the child every Wednesday and one
Sunday morning in each month aswell as staying accessto the child threetimesin each month, from
3:00 p.m. Saturday to 12:00 noon Sunday. The taxpayer should pay monthly maintenance of
Madam B and the child.

It was the taxpayer’ s evidence that the deed of separation was merely a document setting
out the consensus between the taxpayer and Madam B. Insofar as custody of the child was
concerned, the deed merely set out what the taxpayer and Madam B thought at the materid timeto
be the best arrangement which was more flexible than one resulting from contentious proceedings
followed by acustodia order granted to the mother. The taxpayer had been the sole provider of
the child’s maintenance and education and had shown great care and concern over the child’s
living, education and development. The taxpayer relied on aletter sgned by Madam B confirming
that ‘the actud day-to-day care, supervison, wel being and control’ of the child was shared
equaly between Madam B and the taxpayer. The taxpayer aso produced a letter written by the
child which stated that the taxpayer would talk to her everyday on telephone and cared for her well
being and overal development.

Hed:

1 Making contributions to the maintenance and education of one’s child per seis not
sufficient to make the contributor qualify for sngle parent dlowance. Inthiscase, the
taxpayer did much more than making financid contributions. The taxpayer had
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cared greatly for the child, had control over the child’ s education and had personally
helped the child to achieve successin her education.

2. Itistruethat asolecustody order isthe most common form of order madein divorce
and related proceedings. It should be noted that section 19 of the Matrimonid
Proceedings and Property Ordinance states that the court may make such order as
it thinks fit for the custody and education of any child of the family and the court’s
power is not limited to making sole custody orders. Although ajoint custody order
or a share-resdence order is gill comparatively rare because it may create
competing homes or cause confusion and stress on the child, there are reasons
justifying the issue of such an order in gppropriate circumstances as such an order
symbolises divorced or separated parents playing ajoint rolein the upbringing of the
child and neither parent would be excluded. In the present case, the taxpayer and
Madam B appeared to have cooperated very sensibly and each of the taxpayer and
Madam B had given affection and wise guidance to the child in their respective ways
without competition or jeslousy and therefore without causing confusion and stress
onthechild. TheBoard wasof theview that in effect both the taxpayer and Madam
B had custody, care and control over the child.

3. Being agood father and having effective (shared) custody, care and control over the
childisnot sufficient for the taxpayer to obtain sngle parent dlowance. Hemust dso
satisfy section 32(1) of the IRO which provides that a any time during the year of
assessment he had the predominant care of the child. Whether a parent can be
regarded as having predominant care of his or her child is a question of fact to be
decided on the facts and merits of each case and that ‘care’ is not necessaxily the
sameas’custody’. Evenif the above proposition iswrong, the Board is of the view
that the'custody’ granted to Madam B by the deed of separation would not bar the
taxpayer from claming that he had predominant care of the child because the
evidence before the Board clearly showed that in this case both the taxpayer and
Madam B had joint custody, care and control over the child. In a case like this
where both parents had greset affection for the child and had joint custody, care and
control over the child, the only way to do justice to both of them when the Board is
forced to make a determination which parent had predominant careisto rulethat the
parent in question had predominant care over the child during the period the child
gayed with him or her. Usgng this yardgtick, the Board is of the view that the
taxpayer had predominant care of the child for an aggregate period of gpproximeately
30% of the year.

Appeal allowed in part.

Casesreferred to:
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Dipper v Dipper [1980] 2 All ER 722
Jussav Jussa[1972] 2 All ER 600

Cheung La Chun for the Commissoner of Inland Revenue.
Taxpayer in person.

Decision:

The appeal

1 This is an apped by Mr A (‘the Taxpayer') agang the determination by the
Commissioner of Inland Revenue dated 22 May 2001. For the year of assessment 1999/2000, the
Taxpayer clamed single parent alowance which was disdlowed by the assessor. The Taxpayer
objected againgt the assessment. The Taxpayer’s objection was overrued by the Commissioner
who confirmed the salaries tax assessment for the year of assessment 1999/2000.

Thefacts
2. The following facts are not in dispute and we find them proved.
3. (@ By adeed of separation dated 11 September 1998, the Taxpayer and his wife,

Madam B agreed, among other things, that:

() Madam B should have the custody of their child (‘the Child’), who was
born on 17 May 1987. The Taxpayer should have access to the Child
every Wednesday and one Sunday morning in each month as well as
daying access to the Child three times in each month, from 3:00 p.m.
Saturday to 12:00 noon Sunday.

(i) The Taxpayer should pay $20,100 per month for the maintenance of
Madam B and the Child with effect from 1 April 1997. The amount of the
monthly payment was subject to annual adjustment.

(i)  The Taxpayer undertook to transfer haf of hisinterest in aflat in Didrict C
(‘the Property’) to Madam B as a consderation for Madam B to waive
any further clams on the Taxpayer’s property in future dissolution of the
marriage. Madam B and the Child were to have the exclusive possesson
of the Property.

(b) During the year of assessment, Madam B and the Child were living a the
Property whereas the Taxpayer was living in Didtrict D.
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Madam B had not claimed single parent allowance in respect of the Child for the
year of assessment.

Swor n testimony of the Taxpayer

4, At the hearing before the Board, the Taxpayer gave sworn testimony and was
cross-examined by the Commissoner’ s representative.

5. The Taxpayer’ s evidence may be summarized as follows

@

(b)

(©

(d)

The deed of separation is merely adocument setting out the consensus between
the Taxpayer and his wife, Madam B. Insofar as custody of the Child is
concerned, the deed merdly setsout what the Taxpayer and Madam B thought at
the materia time to be the best arrangement. The Child had to attend school in
Didtrict C and the Taxpayer had to move to Digtrict D, so the best arrangement
would be for the Child to live with the mother a the origind place, that is, the
matrimoniad home. The arrangement was more flexible than an arrangement
resulting from contentious proceedings followed by a custodid order granted to
the mother.

Essentidly, the terms of the deed of separation had been complied with by the
partties. In the case of access to the Child, the Child normaly came to stay with
him for the weekend and sometimes on Wednesdays. When asked what was
meant by ‘weekend’, the Taxpayer said that it meant Saturday plus Sunday and
depending on whether the Child had to atend school on Saturday, the Child
would cometo hisplace on Friday night, Saturday morning or Saturday afternoon
and would return to the mother on Sunday afternoon. So, the Taxpayer in fact
had more access to the Child than that provided in the deed of separation.

The Taxpayer had been the sole provider of the Child’s mantenance and
education. The Taxpayer had shown great care and concern over the Child’'s
living, education and devel opment.

When asked by the Commissoner’s representative whether the custody
arangement of the Child meant that Madam B was charged with the
respongbility of taking the daily care and control of the Child on an ongoing basis,
the Taxpayer disagreed and asserted that both Madam B and himself had been
taking care of the Child on an ongoing bass. The Taxpayer d<o relied on a
typewritten letter dated 20 June 2001 signed by Madam B confirming that apart
from finance (which was provided soldy by the Taxpayer), ‘the actud
day-to-day care, supervison, well being and control’ of the Child was shared
equaly between Madam B and the Taxpayer.
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The Taxpayer admitted that the said letter signed by Madam B was drafted by
him but it was drafted after full discusson and Madam B agreed to dl the facts
therein stated and signed the letter out of her own free will.

The Taxpayer dso produced a handwritten letter dated 26 August 2001 written
by the Child confirming that dthough she was not living with her father, heredly
caredfor her dally lives. Thefollowing passages extracted verbatim from the said
handwritten |etter were particularly touching:

() ‘He[my father] taksto me everyday on telephone and cares for my well
being and overal development.’

(i) ‘My faher brings me to his house every weekends and teach me
schoolwork.  Sometimes we go out and do some other activities like
svimming or dancing.’

(i) ‘At that time my Englishisnot good at dl. So in the summer, | took two
English summer coursesin School E and besde that my father talked to me
in English everyday on telephone’

(iv) ‘My father dso employed an English private tutor for me. At first she came
to my home twice a week, then when | come to gpply this School F, she
came four timesaweek and every lesson costs $500. Under my father and
privatetutor’ s hep, my Englishimprovesalot. Therefore | had much more
confident to apply this school. | passed the exam and joined the school.’

(v) ‘I amvery happy that | can be part of this school [School F].’

Comments were at first made by the Commissoner’ s representative that neither
Madam B nor the Child attended to give evidence at the hearing and that the
probative value of the two letters, that is, the letter from Madam B and the letter
from the Child, was questioneble. But by a letter dated 26 August 2001 the
Taxpayer dready notified the Revenue that for family and practical reasons, he
did not intend to cdl either Madam B or the Child to give evidence but they could
be contacted by telephone a home if necessary. When asked by a Board
number whether the Revenue is contesting the authenticity of the two letters, the
Commissioner’ s representative replied that while not contesting on authenticity,
she would question the kind of circumstances under which the two letters were
written and that there was room for doubt.

We have the benefit of observing the Taxpayer in the course of the hearing before
us. We have no reason to doubt that he had been a caring father and had shown
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great concernfor the Child at dl relevant times. We aso have no reason to doubt
that the two lettersin question were authentic and were written and/or sgned by
Madam B or the Child (asthe case may be) out of their own free will without any
coercion on the part of the Taxpayer.

Thelaw
6. Section 32(1) of the IRO provides that:

‘ An allowance (“ single parent allowance”) of the prescribed amount shall be
granted if at any time during the year of assessment the person had the sole or
predominant care of a child in respect of whom the person was entitled during
the year of assessment to be granted a child allowance.’

7. Section 32(2) of the IRO provides that a person shdl not be entitled to clam single

parent alowance:

(& if a any time during the year of assessment the person was married and not living
gpart from his or her spouse;

(b) by reason only that the person made contributions to the maintenance and
education of the child during the year of assessment; or

() inrespect of any second or subsequent child.

8. Section 32(3) of the IRO providesthat where two or more personsare entitied toclam
single parent allowance in respect of the same child for the same year of assessment, the allowance
due shdl be apportioned on such basis as the Commissioner may decide —

(& having regard to the respective periods for which each person had the sole or
predominant care of the child during the year of assessment; or

(b) if, intheopinion of the Commissioner, those periods are uncertain, on such bass
as the Commissioner may decide as being jus.

Analysis of the case

9. Thereisno doubt in this case that the Taxpayer was entitled to be granted and he was
indeed granted a child alowance in respect of the Child for the year of assessment 1999/2000.

What isleft to be consdered is whether he had ether the sole care or the predominant care of the
Child a any time during that year.
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10. It was submitted by the Revenuethat ‘ sole or predominant care’ in the context of angle
parent dlowance rdates to the custodia responsibility for the Child. This meansthat to qudify for
the dlowance, the parent must be responsible, on an ongoing basis, for the actud provison of daily
parental care, guidance, protection, guardianship, supervison and control of the Child for the
physicd and mentd well-being of the Child. According to the Commissioner’ s representetive, this
kind of respongbility is attached to the parent’s right of custody over the Child because the
possession of such right enables or puts the parent in a proper position to take care of the Child.

11. Concerning the meaning of thewords ‘ sole’ and * predominant’ in section 32(1) of the
IRO, it was submitted by the Revenue that the words should bear their plain and ordinary English
meanings. There should be no disputethat‘ sole’ means‘ oneand only’. On the facts and evidence
of thisappedl, the Taxpayer obvioudy did not have' sole’ care of the Child in the year of assessment
1999/2000. As regards ‘predominant’, the word is defined in the New Shorter Oxford English
Dictionary asfollows:

(& ‘having supremacy or ascendancy over others; predominating'; or
(b) ‘condituting the main or strongest eement; prevailing'.

12. We are of the view that whether a parent can be regarded as having the sole or
predominant care of his or her child is a question of fact to be decided on the facts and merits of
each case and that ‘care’ is not necessarily the same as ‘ custody’.

13. In the present case, the Taxpayer and Madam B by the deed of separation dated 11
September 1998 had made arrangements between themsalves on various matters affecting their
rights and liabilities to each other, including the custody of the Child. The purpose of the custody
arrangement was clear. They, as responsible parents, had to make appropriate arrangements to
ensure that the provison of care and supervison to the Child would continue despite their

Separtion.

14. The evidence before us clearly showed that the Taxpayer had been the sole provider of
the Child’ smaintenance and education and had shown grest concern over her living, education and
development. The Commissioner’ s representative argued that thisis not sufficient to show that the
Taxpayer had the sole or predominant case of the Child because section 32(2)(b) expresdy

providesthat aperson shal not be entitled to sSngle parent alowance by reason only that he made
contributions to the maintenance and educetion of the Child.

15. We agree that making contributions to the maintenance and education of one’s child
per seis not sufficient to make the contributor qudify for sngle parent dlowance. In this case,
however, the Taxpayer did much more than making financid contributions. According to the
handwritten letter of the Child, the Taxpayer taked to her in English everyday on teephone and
under her father’ sand privatetutor’ s help, she passed the examination and got admitted into School
F and she was very happy to be part of that school. Whether such a change in her educationa
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development may turn out to be beneficid to the Child ten years from now is not possible for usto
foretell, but it clearly showed that the Taxpayer had cared greetly for the Child, had control over the
Child' s education and had persondly helped the Child to achieve success in her education.

16. The Commissoner’s representative further argued that whatever the contributions
made and notwithstanding the level of care and concern he had shown for the Child, the Taxpayer
would not quaify to claim single parent alowance because Madam B was the parent with custodia
responsbility and wasthe only parent having the right of providing daily parental care, guidance and
protection to the Child. Asto the Taxpayer, snce hedid not have custody, it would not be possible
for himto exercise control over the Child and he would not therefore satisfy the * predominant care

test. When making the aforesaid propositions, the Commissioner’ s representative was no doubt
influenced by the misconception that only one of the parents can have custody over achild a any
gventime. Itistruethat asole custody order isthe most common form of order made in divorce
and related proceedings. The effect of the order isto transfer mog, if not al, parenta rights and
authority to the custodia parent exclusively whereas accessis granted to the non-custodia parent.

17. It should be noted, however, that section 19 of the Matrimonial Proceedings and
Property Ordinance states that the court may make such order as it thinks fit for the custody and
education of any child of the family and the court’s power is not limited to making sole custody
orders. InDipper v Dipper [1980] 2 All ER 722, a plit order was originaly made giving the wife
the dally care and control of the child (or custody in its narrow sense) whereas giving the husband
the custody (without day-to-day care and control). On appedl, this was changed by consent to a
joint custody order.

18. Although a joint custody order or a share-resdence order is sill comparatively rare
because it may create competing homes or cause confusion and stress on the child, there are
reasons jugtifying the issue of such an order in gppropriate circumstances as such an order
symbolises divorced or separated parents playing a joint role in the upbringing of the child and
neither parent would be excluded. InJussav Jussa[1972] 2 All ER 600 at 603, Wrangham J said:

‘Thejoint order for custody with care and control to one of the two parentsis,
perhaps, of rather more recent origin ... For my part, | recognise that a joint
order for custody with care and control to one parent only is an order which
should only be made where there is a reasonabl e prospect that the parties will
cooperate. Where you have a case such asthe present case, in which the father
and the mother are both well qualified to give affection and wise guidanceto the
children for whom they are responsible, and where they appear to be of such
caliber that they are likely to cooperate sensibly over the child for whom both of
them feel such affection ... it seemsto me that there can be no real objection to
an order for joint custody.’

19. In the present case, athough the deed of separation between the Taxpayer and Madam
B did provide that Madam B should have custody of the Child, the evidence before us clearly
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showed that the Taxpayer had made sgnificant contributions and had greet influence on the care
and upbringing of the Child. Insofar as parentd care and control over the Child is concerned, the
Taxpayer and Madam B appeared to have cooperated very sensibly and each of the Taxpayer and
Madam B had given affection and wise guidance to the Child in their respective ways without
competition or jedlousy and therefore without causing confusion and stress on the Child. We are of
the view that in effect both the Taxpayer and Madam B had custody, care and control over the
Child.

20. We remind oursalves that being a good father and having effective (shared) custody,
care and control over the Child is not sufficient for the Taxpayer to obtain single parent alowance.
He mugt dso satisfy section 32(1) of the IRO which provides that a any time during the year of
assessment he had the predominant care of the Child.

21. The representative of the Revenue argued that dthough the Child did stay with the
Taxpayer for aday or two each week during the year of assessment, snce Madam B was the
parent having the custody and care over the Child in fact and in law, Madam B would continue to
have the predominant care of the Child even during those periods in which the Child temporarily
stayed with the Taxpayer.

22. We have mentioned earlier that whether a parent can be regarded as having
predominant care of hisor her child isaquestion of fact and ‘care’ is not necessarily the same as
‘custody’. Evenif our above propositioniswrong, we are of the view that the ‘ custody’ granted to
Madam B by the deed of separation would not bar the Taxpayer from claming that he had
predominant care of the Child because the evidence before us clearly showed that in this case both
the Taxpayer and Madam B had joint custody, care and control over the Child.

23. In a case like this where both parents had great affection for the Child and had joint
custody, care and control over the Child, the only way to do justice to both of them when we are
forced to meke a determination which parent had predominant care is to rule that the parent in
question had predominant care over the Child during the period the Child stayed with him or her.
Usng this yardgtick, we are of the view that the Taxpayer had predominant care of Child for an
aggregate period of gpproximately 30% of the year during the year of assessment.

Conclusion

24. Having congdered al the evidence and the facts before us we have reached the
following conclusons.

(@ The Taxpayer has established that a some time during the rdevant year of
assessment he did have predominant care of his daughter in respect of whom he
was entitled and was granted a child alowance.
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(b) The Taxpayer's entitlement to clam sngle parent dlowance in respect of his
daughter for the relevant year of assessment was shared with hiswife, Madam B,
and this is a case where apportionment should be made by the Commissioner
pursuant to section 32(3) of the IRO.

(©) Weareof theview that the Taxpayer had predominant care of his daughter for an

agoregate period of gpproximately 30% of the year during the year of
assessment.

25. We therefore remit the case to the Commissioner to make appropriate adjustments to
the assessment.



