INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D134/00

Penalty tax — latefiling of returns — whether an gpplication for extenson of time is an excuse —
whether payment of tax under the Firs Edtimated Assessment a mitigating factor — whether
quantum of penaty excessve — unintentiond — sections 68(9) and 82A of the Inland Revenue
Ordinance (‘ IRO’ ) —frivolous gpped — order to pay cost.

Pand: Kenneth Kwok HingWai SC (chairman), Philip Kan Su Lunand Adrian Wong Koon Man.

Date of hearing: 29 January 2001.
Date of decison: 6 March 2001.

The taxpayer is a company incorporated in Hong Kong. On 1 April 1999, a profits tax
return for the year of assessment 1998/99 was issued to the taxpayer requiring the taxpayer to
complete and return it to the Inland Revenue Department (* IRD’ ) within one month from the date
of issue. The taxpayer’ s auditor asked for extenson but was rgjected. On 10 June 1999, the
assessor, not having received the duly completed return from the taxpayer, raised an estimated
profits tax assessment for the year of assessment 1998/99. Some five months later, the assessor,
il not having received the duly completed return from the taxpayer, raised an estimated additiond
profits tax assessment for the year of assessment 1998/99.

The return was received and was late by eight months and nine days from the due date of 1
May 1999. The Commissoner assessed additiond tax in respect of the taxpayer’ s falure to
furnish the tax return within time alowed. The taxpayer gppealed againg the additiond tax.

Hed:

1. The taxpayer has faled to comply with the requirement to submit the return within
the one month period allowed. Subject to the question of reasonable excuse, the
taxpayer isliable for additiond tax.

2. Making an application for extension of time two days before its due date is not an
excue. What makesit dl the moreinexcusableisthat no ground was dleged inthe
goplication. It wasthe duty of the gppdlant to regulateits own affairsin such away
s0 asto comply with the requirements of the IRO. On basis of the facts, the Board
found that the taxpayer showed alack of any or any proper concern in complying



INLAND REVENUE BOARD OF REVIEW DECISIONS

withitsduty tofiletax returnsontime. Itsfalureto submit the return within thetime
alowed isin the Board' s decison inexcusable.

3. The Board sees no reason why the phrase ‘ in consequence of in section
82A(2)(ii) should not have the same meaning as the same phrase in section
82A(1)(i). The Board is concerned with * the amount of tax which ... has been
undercharged in consequence of thefailure ...” , not ‘ the amount of tax which has
been undercharged in consequence of the detection of thefailure...” (CIR v Kwok
Siu-tong [1978] HKLR 26 considered).

4, Further, the dternative provison is* the amount of tax ... which would have been
undercharged if such failure had not been detected’ . Had such failure not been
detected, the amount of tax, which would have been undercharged, is $319,703.
The maximum amount of additiona tax is $319,703. The assessment in the sum of
$32,000 is 10.01% of the amount of tax, which would have been undercharged if
the failure had not been detected.

5. What is aggravating in this case is that the accounts closed on 30 April each year
meant that the taxpayer had twelve months to submit its audited accounts by 1 May
in thefollowing year. Payment of tax under the First Estimated Assessment isnot a
mitigating factor. If the taxpayer had the intention to delaying to the tax liability, the
additional tax would and should have been much higher than 10.01%. The
maximum amount for which the taxpayer is lidble is three times the amount of tax
undercharged or which would have been undercharged. The Board considered
that the assessment at 10.01% is not excessive (D24/94, IRBRD, vol 9, 226 and
D56/96, IRBRD, val 12, 1 digtinguished).

6. The discretion of the Board under section 68(9) to order an unsuccessful taxpayer
to pay costs is not expressed to be restricted to appeas which are obvioudy
unsustainable. The Board isof the opinion that this gpped isfrivolous and vexatious
and an abuse of the process. Thetaxpayer haswasted the time and resources of the
Board and those of IRD and put forward obvioudy unsustainable arguments.

Appeal dismissed and a cost of $5,000 char ged.
Cases referred to:
CIR v Kwok Siu-tong [1978] HKLR 26
D24/94, IRBRD, vol 9, 226
D56/95, IRBRD, vol 12, 1

Leung Chung Kan for the Commissioner of Inland Revenue.



INLAND REVENUE BOARD OF REVIEW DECISIONS

Mak Kam Hung of Harvest Financid Consultancy Limited for the taxpayer.

Decision:

1 Thisisan gpped againg the assessment (‘ the Assessment’ ) dated 29 March 2000,
charge number 1-1095900-99-2, by the Commissioner of Inland Revenue, assessing the Taxpayer
to additional tax under section 82A of the IRO, in the sum of $32,000 in respect of the year of
assessment 1998/99.

2. The relevant provison is section 82A(1)(d) of the IRO for failing to comply with the
requirements of the notice given to the Taxpayer under section 51(1) to furnish the profitstax return
for the year of assessment within the time alowed.

The admitted facts

3. Based on the facts sated in the statement of facts and admitted by the Taxpayer, we
make the following findings of fact.

4, The Taxpayer is a company incorporated in Hong Kong on 21 August 1987,
commenced businesson 15 September 1987, and was engaged in the provision of agency services
and trading in machinery.

5. The Taxpayer closesits accounts annudly on 30 April.

6. The Taxpayer was late by five months and twenty-nine days in the submission of its
profitstax return for the year of assessment 1996/97, returning profits of $5,420,568.

7. The Taxpayer was late by two months and ten daysin the submission of its profitstax
return for the year of assessment 1997/98, returning profits of $1,808,173.

8. A circular letter captioned * Block Extenson Scheme for lodgment of 1998/99 tax
returns' had been issued to tax representatives on 31 March 1999. In paragraph 8, it was
specified that no extenson would be alowed to taxpayers with accounting date faling between 1
April 1998 and 30 November 1998.

0. On 1 April 1999, a profits tax return for the year of assessment 1998/99 ( the
Return’ ) was issued to the Taxpayer under section 51(1) of the IRO requiring the Taxpayer to
complete and return it to the IRD within one month from the date of issue.
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10. On 29 April 1999, IRD received aletter dated 29 April 1999 from Company A, the
Taxpayer’ sauditors, requesting for an extension to 31 May 1999 for filing the Return.

11. Asthe Taxpayer closes its accounts annualy on 30 April, the request for extension
was rejected on 14 May 1999.

12. On 10 June 1999, the assessor, not having received the duly completed Return from
the Taxpayer, raised an estimated profits tax assessment (‘ the First EStimated Assessment’ ) for
the year of assessment 1998/99 in the sum of $1,990,000 with tax payable thereon of $318,400.

13. No objection to the First Estimated Assessment was lodged by the Taxpayer.
14. Some five months later, on 9 December 1999, the assessor, till not having received

the duly completed Return from the Taxpayer, raised an estimated additiond profitstax assessment
(‘ the Second Edtimated Assessment’ ) for the year of assessment 1998/99 in the sum of
$1,000,000 with tax payable thereon of $160,000.

15. By notice dated 23 December 1999, Company A lodged an objection againgt the
Second Estimated Assessment on the ground that it was excessive.

16. Asthe Return was not lodged at the sametime, IRD could not accept the notice dated
23 December 1999 as a valid notice of objection under section 64 of the IRO and rgected the
objection on 6 January 2000.

17. By notice dated 8 January 2000, received by IRD on 10 January 2000, the
Taxpayer’ srepresentative, Harvest Financia Consultancy Limited, lodged an objection againgt the
Second Estimated Assessment on the ground that it was excessive.

18. The Return was received on 10 January 2000 and showed assessable profits of
$1,998,146. It was late by eight months and nine days from the due date of 1 May 1999.

19. On 18 January 2000, the assessor revised the Second Estimated Assessment under
section 64(3) of the IRO with revised additiona assessable profits of $8,146 and revised tax
payable thereon of $1,303.

20. By a letter dated 24 February 2000, the Commissioner gave the Taxpayer notice
under section 82A(4) of the IRO of her intention to assess additiond tax in respect of the
Taxpayer'sfailureto comply with the requirements of the notice given to him under section 51(1) of
the IRO to furnish the tax return within the time alowed.

21. By aletter dated 14 March 2000, the Taxpayer submitted written representations to
the Commissioner.
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22. On 29 March 2000 the Commissioner issued the Assessment.

23. By aletter dated 20 April 2000, Harvest Financiad Consultancy Limited gave notice
of apped againgt the Assessment.

The appeal hearing

24, At the hearing of the appedl, the Taxpayer was represented by three persons from
Harvest Financid Consultancy Limited, that is Mr MAK Kam-hung, Mr GO Wai-hon and Miss
LAl Miu-sheung. No person from the Taxpayer attended the hearing. Mr MAK Kam-hung, who
had conduct of the gppedl for the Taxpayer, did not call any witness.

25. The business addresses of Harvest Financia Consultancy Limited and Company A
arethe same.
26. Initsletter giving notice of apped, Harvest Financid Consultancy Limited enclosed a

letter dated 20 April 2000 by the Taxpayer to the Clerk to the Board of Review as* astatement of
the grounds of gppedl from the aforesaid assessments (Sc)’ . The following is what Harvest
Fnancid Consultancy Limited cdled the * statement of the grounds of apped’ :

“ With reference to your IRC 1921 dated 29 March 2000, we would like to express
our disagreement with your accusation of tax under-charged for $319,703 for the
year of assessment 1998/99.

We have tried to gpply for an extenson of filing the audited accounts for the year of
assessment 1998/99 on 29 April 1999. Unfortunately, your letter dated 14 May
1999 confirmed your refusd to grant usthe extenson. Just as what we anticipated,
we would not file the accounts to you before your edtimated assessment.
Subsequently, on 10 June 1999, we recelved an estimated assessment which
demanded a payment of $347,493 based on an estimated profits of $1,990,000.
Based on our estimation, your estimated assessment would be around the same as
our actua assessable profits, therefore, we paid the said sum on 1 November 1999.
On 9 December 1999, we received an additiona assessment on $1,000,000 which
levied an additiond tax of $155,502 on us. We managed to file the audited accounts
on 8 January 2000 to you with assessable profits of $1,998,146 which have only a
vay very dightly (3c¢) difference with your first estimated assessment. A find
assessment was issued on 18 January 2000. The find tax of $2,606 which was a
charge on the additiond profits figure ($8,146) was duly paid.
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By theway, in the past years when we have submitted (S¢) the accounts on time, the
asessment was aso issued in June the spirit of section 82A isto prevent the taxpayer
to defer thar tax liabilities. We undergtand that it is the common practice that the
Inland Revenue Department will issue an estimated assessment if we cannot submit
the account on time.  Therefore under this case, we do not see any loss of your

department.

We do not deny it was our responghility for the delay in filing the accounts. Our
falure to file the accounts was due to the fact that our accountant who has been
working with us since our incorporation, resgned. The new accountant hastried her
very best to accomplish the tedious job of findisng the accounts but in vain as our
accounts involve many overseas maiters. Therefore, an application for extenson of
the filing the accounts was made. In addition to (dc¢), as the auditors have some
queries need to be cleared and dl the directors are aways on trip and not in Hong
Kong, and our business are mgorly involved (dc) overseas matters, the auditors
therefore al so need time to wait for the confirmations back aswe do not want to have
aqudified report. Unlike other company besides taxation purposes (S¢), our report
is an important information for our business counterparts which is an image of our
financid standings. In our point of view to manage and promote our businessisthe
major focus. After received (Sc) the demand notes, we have duly pad al tax
payments. We never have an intention of delaying filing of the account.

We should be grateful if you could kindly take into consderation the facts mentioned
above and waive the charge againgt us accordingly asyour tax undercharged figureis
complete (d¢) incorrect.

Thank you for your anticipation.(dc)’

Our decision
27. Under section 82B(2) of the IRO, there are only three possible grounds of apped.
They arethat:
@ the Taxpayer is not liable to additiond tax;
(b) the amount of additional tax assessed on the Taxpayer exceedsthe amount
for which the Taxpayer isliable under section 82A; and
(© the amount of additiona tax, athough not in excess of that for which heis

liable under section 82A, is excessive having regard to the circumstances.
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28. The onus of proving that the Assessment isexcessve or incorrect ison the Taxpayer,
according to sections 68(4) and 82B(3).

Whether Taxpayer liableto additional tax
29. Section 82A(1) provides that:

“ Any person who without reasonable excuse ...(d) fails to comply with the
requirements of a notice given to him under section 51(1) ... shall, if no
prosecution under section 80(2) or 82(1) has been instituted in respect of the
same facts, be liable to be assessed under this section to additional tax of an
amount not exceeding treble the amount of tax which ...(ii) has been
undercharged in consequence of the failure to comply with a notice under
section 51(1) ... or which would have been undercharged if such failure had not
been detected.’

30. The Taxpayer has faled to comply with the requirement to submit the Return within
the one month period alowed. Subject to the question of reasonable excuse, the Taxpayer isliable
for additiond tax.

3L Making an agpplication for extenson of time two days before its due date is not an
excuse. What makesit dl the moreinexcusableisthat no ground was aleged in the gpplication; that
the application was to the Taxpayer’ sknowledge rejected on 14 May 1999; and that in any event
the Taxpayer faled to submit the Return within the extenson sought. The Taxpayer sought an
extengon until 31 May 1999 but the Return was not submitted until 10 January 2000 whenit had to
submit the Return to vaidate the objection againgt the Second Estimated Assessment.

32. There is no evidence to support any of the factud meatters aleged in the fourth
paragraph of the * statement of the grounds of apped’ . Further and in any event, none of the
aleged matters is a reasonable excuse. 1t has been said by the Board of Review time and
again that it wasthe duty of the appellant to regulateitsown affairsin such away so asto
comply with the requirements of the IRO. The Taxpayer closed its account on 30 April 1998
and had twelve months by the due date of 1 May 1999 to findiseits audited accounts for the year
ended 30 April 1998. We asked Mr MAK Kam-hung why it was that the Taxpayer could not
have doneit within twelve months, in contrast with listed companies which were required to publish
ther financid results within five months (reduced to four months as from July 2000) from the end of
ther financid years. Mr MAK Kam-hung clamed that the Taxpayer’ s accountant left in April
1997 and the Taxpayer was asmall company. Neither istenable. There was a 24-month period
between April 1997 and 1 May 1999. The profits returned by the Taxpayer was $5,420,568 for
the year of assessment 1996/97, $1,808,173 for the year of assessment 1997/98 and $1,998,146
for the year of assessment 1998/99. Moreover, Company A gave aqudified audit opinion arising
from limitation of audit scope.
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33. The Taxpayer showed alack of any or any proper concern in complying with its duty
tofiletax returnsontime. Itsfalureto submit the Return within the time dlowed isin our decison
inexcusable.

Whether in excess of the amount under section 82A

34. The Return showed assessable profits of $1,998,146. The tax payable was
$319,703.
35. The maximum amount of additiond tax is‘ treble the amount of tax which has been

undercharged in consequence of the failure to comply with anotice under section 51(1) ... or which
would have been undercharged if such failure had not been detected’ .

36. In CIR v Kwok Su-tong, misspdt as* Kwok Sui-tong' inthecasenameinthe Hong
Kong Law Reports, [1978] HKLR 26 at page 34, Mr Commissoner Liu, as he then was,
conddered the meaning of the phrase* in consequence of’  in respect of an incorrect tax return and
held that:

‘ The phrase “ in consequence of” is defined in the Concise Oxford Dictionary as
“asaresult of”. For theterm under discussion to become operative, a causal
link between two occurrences must be established.’

37. We see no reason why the phrase ‘ in consequence of’  in section 82A(2)(ii) should
not have the same meaning as the same phrase in section 82A(1)(i).

38. In our decison, the First Estimated Assessment has not been shown to have been
caused by the failure to submit the Return within the time dlowed. We are concerned with * the
amount of tax which ... has been undercharged in consequence of thefailure ...’ , not * theamount
of tax which has been undercharged in consequence of thedetection of thefalure... . Detection
of thefallureto submit the Return set the procedure of issuing estimated assessmentsin motion. No
causd link between the Taxpayer’ s failure to submit the Return within the time dlowed and the
First Estimated Assessment has been shown. The First Estimated Assessment has not been shown
to havebeenissued’ in consequenceof’ the Taxpayer’ sfalureto submit the Return withinthetime
dlowed and is therefore not rdevant in computing the maximum amount of additiond tax.

39. Further, as the Board of Review has said time and again, the alternative
provision is‘ theamount of tax ... which would have been under char ged if such failurehad
not been detected . Had such failure not been detected, the amount of tax which would have
been undercharged is $319,703. The maximum amount of additiond tax is treble $319,703.
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40. The Assessment in the sum of $32,000 is dearly not in excess of the maximum
amount under section 82A.

Whether excessive having regard to the circumstances

41. $32,000is10.01% of the amount of tax which would have been undercharged if the
failure had not been detected.

42. For reasons given above, the Taxpayer showed alack of any or any proper concern
in complying with its duty to file tax returns on time.

43. Thisisthethird consecutive year of assessment of breach of its duty to submit profits
tax returns on time. What is aggravating in this case is that the accounts closed on 30 April each
year meant that the Taxpayer had twelve months to submit its audited accounts by 1 May in the
following yesar.

44, The Taxpayer makes no gpology for any of its repeated failures to submit profits tax
returns on time.

45, Payment of tax under the First Estimated Assessment is not amitigating factor. Had
the Taxpayer shown any or any proper concern in complying with its duty to submit profits tax
returnson time, therewould have been no need for IRD toissue the two estimated assessmentsand
IRD’ s resources would not have been wasted on dealing with the Taxpayer’ stwo objections.

46. Harvest Financid Consultancy Limited contended in its | etter dated 5 October 2000
to the Commissioner that the Taxpayer * never have the intention to ddaying to the tax lidbility' . If
the Taxpayer had such intention, the additiond tax would and should have been much higher than
10.01%.

47. Mr MAK Kam-hung of Harvest Financia Consultancy Limited cited D24/94,
IRBRD, val 9, 226 and D56/96, IRBRD, vol 12, 1. Thefactsin thisapped bear no resemblance
to the two cases cited by Mr MAK Kam-hung.

48. The maximum amount for which the Taxpayer isliable isthree times the amount of tax
undercharged or which would have been undercharged. We have carefully consdered dl the
points raised on behdf of the Taxpayer ordly and in writing. In our decision, the Assessment at
10.01% is not excessve and we have very nearly decided to increase it pursuant to sections
638(8)(a) and 82B(3) of the IRO.

Disposition

49, We dismiss the gppedal and confirm the Assessment.
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Costs order

50. The discretion of the Board under section 68(9) to order an unsuccessful Taxpayer to
pay codts is not expressed to be redtricted to gppeds which are obvioudy unsustainable. The
maximum sum was increased from $100 to $1,000 in 1985 and further increased to $5,000 in
1993. $5,000 represents only asmall fraction of the costs of the Board in disposing of an gppedl.

51 We are of the opinion that this gpped is frivolous and vexatious and an abuse of the
process. The Taxpayer, through Harvest Financid Consultancy Limited, has wasted the time and
resources of the Board of Review and those of IRD and put forward obvioudy unsustainable
arguments. Pursuant to section 68(9) of the IRO, we order the Taxpayer to pay the sum of $5,000
as costs of the Board, which $5,000 shdl be added to the tax charged and recovered therewith.



