INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D127/01

Profits Tax—whether the sdle of aproperty wastrading in nature— the circumstances and facts of
the case go againgt the contention of the taxpayer — absence of explanation as to the nature of
money deposited into the bank accounts of the taxpayer — the falure of the taxpayer to give
evidence on gpped — burden of proof on the taxpayer — apped was unmeritorious and frivolous —
pendized in costs — sections 2(1), 14 and 68(4) of the Inland Revenue Ordinance (* IRO’ ).

Pandl: Patrick Fung Pak Tung SC (chairman), Cheung Wai Hing and Herman Fung Man Hel.

Date of hearing: 22 November 2001.
Date of decision: 21 December 2001.

The taxpayer apped ed againgt a profitstax assessment for the year of assessment 1997/98
arisngout of hisacquisition of apiece of land in the New Territories (' the Lot’ ) for the purpose of
redevelopment. There was a dispute between the taxpayer and the Commissioner on the purpose
of redevdopment. On the one hand, the taxpayer contended that origindly he intended to
redevelop the Lot as aresidence for him and his family but eventudly, by reason of the fung shui
problem, he decided to sdl the three-storey house, which was divided into three separate
properties (‘ the Properties ), subsequently erected on the Lot. On the other hand, the
Commissioner argued that thetaxpayer’ sintention was to redevelop it for the purpose of sde and
making aprofit. Theissuein the gpped waswhether the taxpayer wasliableto profitstax from the
sale of the Properties by having entered into an adventurein the nature of trade (sections 14 and 2(1)
of the IRO).

Hed:

1.  Thefact that the taxpayer and hisfamily never resded a and never took any action
which manifested an intention to reside at the Lot after the completion of the
redevel opment (other than the bare assertion of the taxpayer) would naturdly whittle
a such aleged intention.

2. Onthefung shui question, the Board did not accept the taxpayer’ s dlegation that
he thought it was possble to get afung shui master to ingpect the Site only after it
hed been leveled. If hedid intend on getting the service of afung shui magter, fung
shui being of primary importance to him, he would have asked such amagter to vist
the Lot first before even astonewasturned. The disposition of the house to be built



INLAND REVENUE BOARD OF REVIEW DECISIONS

would have been important. Furthermore, the leveling work itsdf might have
destroyed whatever good fung shui there existed. It might have been another
matter if afung shui master had visited the Lot and advised that he could not do
anything at that stage but would haveto come back after theleveling. This, however,
was not the dlegation. There was aso no evidence that the fung shui master was
asked how the bad fung shui could be remedied. Moreover, the Board found it
difficult to accept that the taxpayer did not even have the address or telephone
number of the fung shui magter in question so as to enable him to be called as a
witness in order to add credence to the taxpayer’ s Sory.

Although it appeared that the money for the construction of the Properties had come
out of the bank account or accounts of the taxpayer, such money appeared to have
been derived from other sums of money deposited into such account or accounts
and therewas no explanation by the taxpayer asto the source of such other sums of
money. It had to be borne in mind that the taxpayer was not a busnessman but a
cavil servant. It wasdifficult to conceive that he had sources of income other than his
sday. Furthermore, under the agreements for sale and purchase of the Properties,
the purchasers were expresdy liable to pay part of the premium payable to the
Government. It was certainly open to the Commissioner and the Board to draw the
inference that the sumsinjected into the account or accounts of the taxpayer which
were used to pay for the construction had originated from the purchasers and not the
savings of the taxpayer.

Fourthly, since the origind intention of the taxpayer was to have a larger
accommodation for him and his family, one would expect thet the origind design of
the house was a single house of three storeys with interna staircases. Asit turned
out, the house completed was divided into three sdf-contained flats (two of which
were agreed to be sold well before completion). There was no evidence before the
Board that there was a change of design at any stage. Such evidence would have
supported the taxpayer’ s case at least to some extent.

The onus of proving that the assessment gppeded againgt is excessive or incorrect
shal be on the taxpayer (section 68(4)).

Thiswas particularly sgnificant in the context of ascertaining the * intentiod on the
part of the taxpayer a a particular time. Only he himsalf can speak about his own
“intention’ subject to being tested in cross-examinaion. The absence of the
taxpayer in the appeal hearing had deprived the Board of the chanceto consider the
most relevant and direct evidence of his own intention.

Inal the circumstances, the Board found that thetaxpayer had failed to discharge his
burden of proof in this gpped.
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8.  Beaingin mind dl the circumstances, in particular, the failure of the taxpayer to be
present, to give evidence and to call any other evidence when he must have been
advised by hislega advisers of the onus he has to discharge on gpped, the Board
found that this gpped was unmeritorious and frivolous. The Board ordered thet the
taxpayer to pay costs of $5,000.

Appeal dismissed and a cost of $5,000 charged.
Casesreferred to:

Liond Simmons Properties Limited (in liquidation) v Commissoners of Inland Revenue
[1980] 1 WLR 1196
All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750

Ngan Man Kuen for the Commissioner of Inland Revenue.
Christopher SH Lam indructed by Messrs Kitty So & Tong, Salicitors, for the taxpayer.

Decision:

1. Thisisan apped by the Appelant (‘the Taxpayer’) againgt an assessment for profits
tax for the year of assessment 1997/98 (the Assessment’) issued by the Respondent (the
Commissoner’). An objection was lodged by the Taxpayer againgt the Assessment. By his|etter
dated 31 July 2001, the Commissioner made a determination regjecting the Taxpayer’s objection
and revised the assessable profits from $2,460,700 to $2,835,500 with the consequence of the
profits tax payable on the assessable profits being increased from $332,194 to $384,792. The
Taxpayer has brought this gpped againgt such determination.

2. At the hearing, the Taxpayer was absent but represented by Mr Christopher Lam of
Counsd ingtructed by Messrs Kitty So & Tong, Solicitors. No evidence was caled by Mr Lam
who smply made his submission.

3. Theappea was originally scheduled to be heard in Chinese but Mr Lam had prepared
his written submisson in English whereas Miss Ngan for the Commissioner had prepared her
written submission in Chinese. In the end, the gppeal was conducted in both English and Chinese
without any objection from anybody. At the end of the hearing, it was dso agreed by the parties
that the Board should deliver its decison in English. Hence, thisdecision.

Thefacts
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4. The rdevant facts of the case are well summarised in the letter of the Commissioner
containing the determination. It is convenient for us to adopt substantialy the recitd of the facts
therein for the purpose of this decison below.

5. The Taxpayer isanindigenousvillager of Village A in Didrict B in the New Territories.
He was married with four children, who were born on 25 January 1975, 17 April 1978, 13 July
1982 and 29 September 1983 respectively.

6. (& By anassgnment dated 13 April 1989, Tso C agreed to assign a piece of dry
cultivated land described as lot number XXX in demarcation digtrict number
XXX (‘theLand’) in favour of the Taxpayer and Mr D at a consideration of $1.

(b) By adeed poll dated 28 November 1992, the Taxpayer and Mr D agreed to
partition the Land into seven sections, namdy, lot numbers XXXA, XXXB,
XXXC, XXXD, XXXE, XXXF and XXXRP.

(0 Byanassgnment dated 28 November 1992, Mr D agreed to assign hisbeneficid
interest in lot number XXXA in demarcation district number XXX (‘the Lot’) to
the Taxpayer at a consideration of $100,000.

7. On 14 November 1992, the didrict lands officer, Digtrict B received an application
from the Taxpayer for the grant of alicence to build a smal house on the Lot. In the gpplication
form, the Taxpayer declared that heresided at 1 Village A, Didtrict B.

8. (@ On 10 July 1996, the Government, under its smdl house policy for indigenous
villagersin the New Territories, granted to the Taxpayer a building licence (‘'the
Licence') to erect on the Lot a building of not more than three storeys.

(b) The Licence contained a redtriction clause which prohibited the Taxpayer from
assgning the building to be erected on the Lot unless:

() apeiod of five years had egpsed from the date of issue of a certificate of
compliance by the district lands officer; or

(i) the Taxpayer had paid to the Government a premium to be determined by
the digtrict lands officer.

9. On 18 July 1996, two certificates of exemption in repect of gte formation works and
building works for the building to be erected on the Lot were issued to the Taxpayer.
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10. On 18 February 1997, Messrs Kitty So & Tong (‘ the Representatives'), on behdf of
the Taxpayer, notified the didtrict lands officer, Didtrict B that the condtruction of asmall house on
the Lot had been completed and asked for theissue of acertificate of compliance. The smdl house
wasathree-sorey building congsting of G'F and garden, 1/F, 2/F and roof (‘the Properties). Its
addresswasdescribed as 2 Village A, section A of lot number XXX in DDXXX, Didtrict B, New
Territories.

11. On 15 August 1997, thedidrict lands officer, Didtrict B, after inspecting the Properties,
issued to the Taxpayer a certificate of compliance certifying that dl the pogtive obligations under
the Licence had been complied with to his satisfaction.

12. On 20 August 1997, the Representatives applied to the didtrict lands officer, Didtrict B
for the removd of the five-year non-assgnment restriction referred to in paragraph 8(b) above by
paying a premium to the Government so that he could sdll the Properties.

13. On 5 January 1998, the didrict lands officer, District B gave his consent for the
remova of the non-assgnment redtriction on the condition that the Taxpayer pad to the
Government a premium of $974,800 (‘ the Premium’) on or before 2 February 1998.

14. The Premium was fully paid on 13 January 1998.
15. On divers dates, the Taxpayer sold the three Storeys of the Properties as follows:
L ocation Date of provisional agreement Date of Sale
for sale and purchase assgnment consideration
$
G/F and garden 4-12-1996 10-2-1998 1,480,000
1VF 27-3-1997 10-2-1998 1,700,000
2/F and roof 25-11-1996 9-2-1998 1,510,000
Tota 4,690,000

It was dipulated in the provisona agreements that the Taxpayer, as the vendor, would be
responsible for payment of the premium in the amount of $600,000 only and that each purchaser
agreed to bear one-third of the premium in excess of $600,000.

16. In response to the assessor’s enquiries concerning the condruction and sde of the
Properties by the Taxpayer, the Representatives made the following clams.

(& TheLand hadbeenownedby Tso C since 1937. The Taxpayer and his brother,
Mr D, were membersof Tso C. In 1989, members of Tso C decided to have a



(b)

(©

(d)

(€

()

@

INLAND REVENUE BOARD OF REVIEW DECISIONS

divisonaof Tso C’s properties. The Lot was therefore divided and given to the
Taxpayer and Mr D by agreement.

In 1992, the Taxpayer applied for a licence with a view to erecting a new
accommodation for hisfamily.

‘ After completion of congtruction, the Taxpayer found the Properties was not a
suitable placeto reside because of the fung shui problem and decided to sdll out
the flats of the three-storeyed house and therefore gpply for modification for
remova of redriction on diendtion as stipulated in the Licence by paying to the
Government a premium.’

The Taxpayer made a profit of $2,112,700 from the sde of the Properties,
computed asfollows:

$ $
Sale proceeds 4,690,000
Less Cog of land 100,000
Congtruction costs 850,000
Man fee 5,000
Adminigration fee pad to the
Government 4,900
Fee paid to the Law Society of Hong
Kong 3,000
Premium 974,800
‘Toi Dee Fee' paid to locd persons 100,000
Agency commisson 56,600
Decoration costs 348,000
Stedl works 135,000 2,577,300

Gan 2,112,700

The Taxpayer paid the construction costs out of the deposits received from the
purchasers of the Properties.

The Taxpayer did not know the address nor the business registration number of
the recipient of decoration costs of $348,000. The recipient was a contractor
introduced to the Taxpayer through hisfriend.

The fung shui master was Mr E He was a Macau resident and operated his
business under the trade name of ‘Fung Shui Master F. The Taxpayer did not
know hisfull name nor his addressin Macau. The Taxpayer could not recdl the
exact date when the fung shui madter visted the Ste. The advice given by the
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fung shui master was that the Properties were not suitable for residentia use and
if the Taxpayer and his family were to move in, they would suffer from financid
loss or bad hedlth.

The Taxpayer's resdentid address since 1 April 1989 was a 1 Village A,
Digtrict B, New Territories. It wasatwo-sorey building erected onlot number X
and lot number XXXX in 1975. It had an area of 600 square feet and two
bedrooms on each floor. The Taxpayer and members of his family occupied the
firg floor of the building whileMr D’ s family occupied the ground floor. 1n 1998,
Mr D intended to move out. The Taxpayer then acquired Mr D’ sinterest on lot
number XX XX and became the owner.

The reasonsfor contending that the profit on sae of the properties should not be
subject to profitstax were:

(i@ ‘... theLotwasafamily property whichwasowned by Tso C for at least 52
years before the assgnment of the same to the Taxpayer and Mr D in
1989. Thelong period of ownership by the Taxpayer and Mr D of the Lot
Is also another strong proof of his non+trading activity.’

(ib) ‘The house was origindly decided to be an accommodation of the
Taxpayer’sfamily but due to fung shui problem, the Taxpayer decide to
sl it out. Indeed, the Taxpayer had subsequently utilised part of the sde
proceeds in the purchase of two properties, namely

(i) lot number XXXX in DDXXX as accommodation of his family in
Hong Kong; and

(i) Address G (‘the Country H Property’) as accommodation d his
children who are currently studying in Country H.’

Lot number XXXX in DDXXX was acquired by the Taxpayer from Mr D on 28
February 1998 at a consideration of $400,000.

The Country H Property was purchased by the Taxpayer’ swife, Madam 1, on 22
September 1997 at a consideration of £48,000.

18. The assessor was of the view that the profits on sale of the Properties were trading in
nature. Sheraised on the Taxpayer the following profits tax assessment for the year of assessment

1997/98:
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Gain as computed in paragraph 16(d) above 2,112,700
Add: Decoration cost disdlowed due to the
absence of particulars of the recipient 348,000
Assessable profits 2,460,700
Tax payable thereon 332,194
19. The Taxpayer objected to the above assessment on the ground that he did not have any

intention to trade with the Properties. He further contended that the Properties were disposed of
because of fung shui reason. He stressed that he bdieved srongly in the undesirable
consequences caused by fung shui.

20. In reply to the assessor’ s enquiries, the Taxpayer made further assertions as follows:

(@ ‘My family had been squeezed in aflat of 600 square feet with two bedroomsfor
more than 20 years. It has dways been the wishes of the family to have alarger
house so that my four children would not have to share only one bedroom
especidly because adl my four children have grown up now. It would be very
inconvenient if they share one bedroom.”’

(b) He paid congtruction cost of $850,000 to Company J by eight ingtadments as

follows
Date Amount Nature
$
31-5-1996 10,000 1« ingament (initid depogt)
4-6-1996 90,000 1= ingadment (balance)
16-9-1996 100,000 2+ ingdment
3-10-1996 150,000 3¢ ingadment
7-11-1996 130,000 4» ingddment
18-1-1996 130,000 5 ingadment
30-11-1996 130,000 6" inddment
25-3-1997 60,000 7 ingadment
26-9-1997 50,000 8" inddment
850,000

(¢) Hehad paid upatota sum of $610,000 to Company Jbefore he successfully sold
the firgt unit in the smdl house. The congruction costs were paid out of his past
savings ingtead of the deposits received from the purchasers. He had sufficient
funds to meet the congtruction codts.
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‘ Advice was sought from the fung shui master after the levelling of the Ste. The
reason being that the fung shui master would advise on the following metters:

(i) colour scheme of the said building;

(i) the pogtion for the opening of the main entrance door;
(iii) the pogition for the balconies of the said building;

(iv) the pogtion for the opening of the windows;

(v) the postion of the Saircases,

(vi) the partitioning of the bedrooms ... etc.

It istherefore much better for the fung shui master to give his advice well before
the commencement of the construction works and it would be too late or it would
cogsextrarenovation feeif thefung shui master requests any rectification works
to be carried out to the existing design upon compl etion of the construction works
of the said building.’

The Taxpayer contended in the following terms with regard to his decision to
proceed with the congruction of the smdl house notwithstanding the poor fung
shui advice:

‘... | had been waiting for three and a haf years before the building licence
number XX XX was issued to me on 10 July 1996. By the time the fung shui
mester told me that the land was not suitable for my family to erect the said
building, levdling of the Ste has dready been completed and payments had
aready been made to Company J.

Thebuilding licence granted to meisthe entitlement by me oncein my wholelife.
Thereisno reason for meto forgo the building licence aswell asthe land and not
to continue the condruction of the said building. | have no option but to
complete the said building.

... | have subsequently spent the money derived from the sale of the unitsin
purchasing an accommodation for my family in Hong Kong and a house for my
three children who are currently studying in Country H. | would not have to
purchase the accommodation (namely lot number XXXX in DDXXX) in Hong
Kong if the sad building was found suitable for my family to live in according to
the advice of the fung shui master. Further, if | intend to build the said building



INLAND REVENUE BOARD OF REVIEW DECISIONS

for sdle purpose only, | would not definitey have ussd my building licence which
was enjoyed by me once in my life time and | would not have used the land to
build the said building which land was a family property.’

The Taxpayer al o adduced copiesof thefollowing bank statementsto support hisclam that he had
adequate fundsto build the smdl house.

@

(b)

Bank statements in respect of an account opened with Bank K covering the
periods from 7 September 1996 to 7 January 1997 and from 7 March 1997 to 7
April 1997. The opening balance of the account as on 7 September 1996 was
$115,252.18.

Bank statement in respect of another account aso opened with Bank K covering
the period from 16 September 1997 to 16 October 1997.

21. In his tax returns — individuds for the years of assessment 1993/94 to 1998/99, the
Taxpayer declared the following particulars:

@
(b)

(©

(d)

(€)

hisresdentid addresswas a 1 Village A, Didtrict B;

he was employed by Hong Kong Police Force as a police congtable. He had
derived the following amounts of employment income:

Y ear Amount
$

1993/94 186,300
1994/95 204,720
1995/96 225,480
1996/97 384,728
1997/98 301,285
1998/99 313,751

hiswifedid not have any income chargesble to sdariestax during theyearsand he
should be entitled to clam married person' s alowance;

besdes sdlaried income, he had not derived any income or profits from other
sources, and

three of his children were atending schools in Country H during the year of
assessment 1997/98.
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22. The assessor il held the view that the profits on sale of the Propertieswere assessable
to profitstax. Having regard to the agreement reached between the Taxpayer and the purchasers
of the Properties as shown on the provisional agreements, the assessor conddered that the profits
tax assessment for the year of assessment 1997/98 should be revised asfollows:

$
Profits previoudy assessed 2,460,700
Add: Premium agreed to be borne by the
purchasers ($974,800 - $600,000) 374,800
Revised assessable profits 2,835,500
Revised tax payable thereon 382,792

Such revised assessment was confirmed by the Commissioner in the determination.
Thelaw

23. Section 14(1) of the IRO reads as follows:

14. Charge of profits tax

(1) Subject to the provisions of this Ordinance, profitstax shall be charged for
each year of assessment at the standard rate on every person carrying on a
trade, profession or business in Hong Kong in respect of his assessable
profitsarising in or derived fromHong Kong for that year from such trade,
profession or business (excluding profits arising from the sale of capital
assets) as ascertained in accordance with this Part!’

Section 2 of the IRO defines ‘trade’ asfollows:

¢ “trade’ ( ) includes every trade and manufacture, and every
adventure and concern in the nature of trade.’

24, It is well established by the decided cases in both England and Hong Kong that
whether ataxpayer in selling apiece of property and making aprofit is engaged in atrading activity
thus rendering him ligble to pay tax on such profit depends on his intention at the time of his
acquigition of the property. Thusin the case of Lionel Smmons Properties Limited (in liquidation)
v Commissioners of Inland Revenue [1980] 1 WLR 1196 at 1199, Lord Wilberforce stated the
test asfollows:
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One must ask, first what the Commissionerswere required or entitled to find.
Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasiit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?

This has been eaborated upon by Mr Justice Mortimer in Hong Kong in his oft-quoted judgement
inthecaseof All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750 at
771 asfollows:

Theintention of the taxpayer, at the time of acquisition, and at the time when
heis holding the asset is undoubtedly of very great weight. And if the intention
Is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvestinginit, then| agree. But asit isa question of fact, no single test can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence. Indeed, decisions upon a person’ sintention are commonplace in
the law. It is probably the most litigated issue of all. It is trite to say that
intention can only be judged by considering the whole of the surrounding
circumstances, including things said and things done. Things said at the time,
before and after, and things done at the time, before and after. Oftenitisrightly
said that actions speak louder than words.’

Thus, the Commissoner and any tribund in ascertaining the true intention of ataxpayer a thetime
of hisacquigtion of theasset in question must look at al the surrounding circumstancesand draw an
inference therefrom.

The case of the Taxpayer

25. The case of the Taxpayer is that he had origindly intended to acquire the Lot for the
purpose of redeveloping it into a three-storey house to be used as a residence for him and his
family, that he had the financid resourcesto undertake such aredevel opment and that eventudly he
decided to sdll the Properties because he was advised by a fung shui master that the ‘the
Properties were not suitable for resdentid use’ (see paragraph 16(g) above).

The case of the Commissioner

26. The Commissioner arguesthat the Taxpayer did not have theintention to redevelop the
Lot asaresdencefor him and hisfamily but theintention to redevelopiit for the purpose of sale and
making a profit. The Commissioner further arguesthat the latter intention can be inferred from the
following facts
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(& Thelack of convincing evidence regarding the fung shui problem.

(b) Thefact that the Taxpayer dready agreed to sdll two of the three Properties only
four or five months after the certificates of exemption had been issued and before
the building works had been completed and agreed to sell the remaining Property
soon after completion of the building works.

(c) Thefact that thereisevidenceindicating that the Taxpayer would not have had the
financia resources to redevelop the Lot without contribution by the prospective
purchasers.

Conclusion

27. We have conddered dl the documentary evidence which has been put before us.
Without disrespect to Mr Lam who argued the case for his client ably and vigoroudy, we are not
impressed by the argument advanced by or on behdf of the Taxpayer.

28. Firg, the fact that the Taxpayer and his family never resded a and never took any
action which manifested an intention to reside at the L ot after the completion of the redevel opment
(other than the bare assartion of the Taxpayer) would naturaly whittle at such dleged intention.

29. Secondly, on the fung shui question, we do not accept the Taxpayer’ s dlegation that
he thought it was possible to get afung shui master to inspect the site only after it had been levelled.
If hewasintent on getting the service of afung shui master, fung shui being of primary importance
to him, hewould have asked such amaster to visit the Lot first before even astonewasturned. The
disposition of the house to be built would have been important. Furthermore, the leveling work
itsdf might have destroyed whatever good fung shui there existed. It might have been another
matter if afung shui master had visited the Lot and advised that he could not do anything at that
stage but would have to come back after the levelling. This, however, is not the dlegation. There
Isaso no evidencethat thefung shui master was asked how the bad fung shui could be remedied.
Moreover, we find it difficult to accept that the Taxpayer did not even have the address or
telephone number of thefung shui master in question S0 asto enable him to be cdled as awitness
in order to add credence to the Taxpayer’s Sory.

30. Thirdly, although it appears that the money for the construction of the Properties had
come out of the bank account or accounts of the Taxpayer, such money appears to have been
derived from other sums of money deposited into such account or accounts and there is no
explanation by the Taxpayer asto the source of such other sums of money. For example, in the
bank statement dated 7 October 1996, there is shown a cheque deposit in the sum of $329,985
which has not been explained. It isto be borne in mind that the Taxpayer is not in business but a
avil servant. It is difficult to conceive that he had sources of income other than his sdary.
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Furthermore, under the agreements for sdle and purchase of the Properties, the purchasers were
expresdy liable to pay part of the premium payable to the Government. 1t is certainly open to the
Commissioner and the Board to draw the inference that the sums injected into the account or
accounts of the Taxpayer which were used to pay for the construction had originated from the
purchasers and not the savings of the Taxpayer.

3L Fourthly, dnce the origind intention of the Taxpayer was to have larger
accommodation for him and hisfamily, one would expect that the origind design of the house was
asngle house of three storeys with interna staircases. Asit turned out, the house completed was
divided into three sdf-contained flats (two of which were agreed to be sold wel before
completion). Thereisno evidence before us that there was a change of design at any stage. Such
evidence would have supported the Taxpayer’s case at |east to some extent.

32. Finaly and most importantly, section 68(4) of the IRO provides that on an appedl the
onus of proving that the assessment gppealed againgt is excessve or incorrect is on the gppellant.
Thisisparticularly Sgnificant in the context of ascertaining the' intention’ on the part of the Taxpayer
a apaticular time. Only he himsdlf can speek about his own ‘intention, subject to being tested in
cross-examination. By not being present and giving evidence, he has deprived the Board of the
chance to consider the most relevant and direct evidence of his own intention.

33. In dl the circumstances, we find thet the Taxpayer has failed to discharge the onus on
him in this gpped which mugt accordingly be dismissed.

34. Bearing in mind dl the circumstances, in particular, the failure of the Taxpayer to be
present, to give evidence and to call any other evidence when he must have been advised by his
legal advisers of the onus he has to discharge on gpped, we find that this apped is unmeritorious
and frivolous. We order that the Taxpayer do pay costsin the sum of $5,000.



