INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D126/02

Salaries tax — whether a sum received by the taxpayer is income derived from an ‘office or
employment of profit’ and taxable under section 8 of the Inland Revenue Ordinance (‘IRO’) —the
principles gpplicablein determining whether a payment received by an employee upon termingtion
of his service is taxable under section 8(1) of the IRO — the labd attached to the payment is not
decisve—the Board does not have the review jurisdiction enjoyed exclusively by the High Court —
the Board has serious doubts whether it is open in law to the Commissoner to re-open the
agreement reached with other taxpayers— the agreement would prima facie be binding at common
law and it would not be open to either party to renege on the agreement unless such power has been
expressy reserved under the agreement — sections 8(1), 64(3) and 70 of the IRO.

Pand: Benjamin Yu SC (chairman), Dennis Law Shiu Ming and Agnes Ng Ka Yin.

Dates of hearing: 8 and 28 January 2003.
Date of decison: 11 March 2003.

This was an apped by the taxpayer againg a determination by the Commissioner of
Inland Revenue dated 25 September 2002 in which the Commissioner increased the sdaries tax
assessment of the taxpayer for the year of assessment 1999/2000 to $1,056,649 with tax payable
thereon of $169,130.

Included in the sum of $1,056,649 was a sum of $855,455 which the taxpayer received
from his employer upon termination of his employment.

In his determination, the Commissioner concluded that the income of $855,455 received
by the taxpayer during the relevant year of assessment and upon the termination of his employment
was income derived from an ‘ office or employment of profit’ and taxable under section 8 of the
IRO. Thetaxpayer contended that the sum of $855,455 was severance pay received by him from
his employer as compensation for the loss of his employment and should not have been taxed.

Theissuein this appedal was therefore whether the sum of $855,455 was received by the
taxpayer asincome derived from an * office or employment of profit’ and taxable under section 8 of
the IRO.

Thefacts appear sufficiently in the following judgment.



Hed:

INLAND REVENUE BOARD OF REVIEW DECISIONS

InD80/00, IRBRD, val 15, 715, this Board summarized the principles gpplicable
in determining whether apayment received by an employee upon termination of his
service was taxable under section 8(1) of the IRO. The Board reiterated them as
follows

(@ apayment would be taxableif it isin the nature of a gift on account of past
sarvices,

(b) apayment made on account of compensation for loss of employment or a
payment in lieu of or on account of severance pay is not taxable;

(o itisnotthelabd, but the red nature of the payment, that isimportant;

(d) theway in which the sum in question was arived a is a meterid factor in
determining the red nature of the payment.

The Board found the taxpayer and Mr B, who was at the relevant time the assistant
generd manager in charge of the personnd department of Bank A-HK which
employed the taxpayer, to be truthful witnesses. The Board accepted their
evidence as to primary facts. This did not, however, mean that the Board
necessarily accepted the inference that the taxpayer or Mr B asked the Board to
draw.

The Board had to determine, on the bass of the evidence as to primary facts,
whether the taxpayer was lidble to pay sdariestax under section 8.

In the firgt place, the Board had to determine what the nature of the payment of
$855,455 received by the taxpayer was. The labd attached to the payment was
by no means decisive, and could, in some cases, be mideading.

In the view of the Board, the respondent’s argument attached too much
importance to the label attached to the payment in the Second Letter and, with
respect, ignored the evidence of the taxpayer and of Mr B as to how the Second
L etter cameabout. The Board was satisfied upon the evidence of the taxpayer and
of Mr B that the true nature of the payment was compensation to the taxpayer for
the loss of his employment.

The Board had no doubt that the taxpayer thought that this was the purpose of the
payment. The Board was a0 satisfied that the management of Bank A-HK



INLAND REVENUE BOARD OF REVIEW DECISIONS

regarded the payment thus. The Board was particularly impressed by thefollowing
meatters:

@

(b)

(©

(d)

There was very good reason for the long-serving members of staff to be
dissatisfied with the package offered in the Firs Letter. Under that
package, some one in the same or comparable postion as the taxpayer
would receive nothing by way of severance pay, whereas a saff who had
served Bank A-HK for a much shorter period would obtain some
compensation.  This would prima facie be unfar and such iniquity was
corrected by the package offered in the Second L etter.

The evidence, especidly that of Mr B, showed that the management was
prompted by the level of severance pay offered by other Japanese
inditutions to increese the level of compensgion to gaff. The
‘Approval/Record Form' further confirmed that the management of Bank
A-HK had in mind an increase of severance pay.

Paragraph 2c of the First Letter dready granted to the employees a
retention bonusto induce the gaff to remain in the employ for aslong aswas
necessary for Bank A-HK’s purposes. That part of the payment had been
subject to sdaries tax, on which there was no apped.

The manner in which the sum was arived &, viz one month per year of
sarvice, was more consstent with it being in the nature of severance pay
than aretention bonus. Asthe taxpayer pointed out during his submissions,
it would be most unlikely for Bank A-HK to be offering about $300,000
per month for him to say in service.

It may be sad that the taxpayer was not in law entitled to the level of compensation
for lossof hisemployment, so that the amount paid must either wholly or in part be
for some other purposes. Any such argument was, in the Board' s view, unsound
for the following reasons.

@

(b)

The taxpayer had been a long-sarving employee in a rddively senior
position. While he was informed around November 1998 through the First
Letter that he may be retrenched before June 1999, it would not beright to
say that hewas given adefinite notice of termination. TheFirst Letter |eft the
date of termination totaly uncertain, snce Bank A-HK asserted the right to
terminate the employment a any time.

Even if, as a matter of gtrict law, the sum of $855,455 would exceed the
amount of compensation that the taxpayer would be legdly entitled to for
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loss of his employment, that was not conclusve of the matter. What the
evidence showed wasthat the taxpayer, quaemployee, was under the belief

that he was entitled to compensation for loss of hisemployment and that he
demanded for such compensation, while Bank A-HK, qua employer, was
prepared to pay such an amount to pacify the taxpayer, thereby meseting his
demands. Intheview of the Board, if an employer believed (even wrongly)
that he should pay an amount by way of compensation, while an employee
accepted the same under the (albeit mistaken) beief that he was entitled to
that amount by way of compensation, the amount so paid and received

would not be taxable asit would not be income received by theemployeeas
areault of hisemployment.

It was dso argued that the impodtion of conditions on the payment was
incondstent with the contention that the payment was in the nature of severance

pay.

The Board was unable to accept this argument either. Where an employer, inthe
position of Bank A-HK, faced the demands of an employee for compensation for
loss of employment, thefact that Bank A-HK bargained to have some stringsto be
attached before agreeing to making such payment did not necessarily affect the
nature of the payment as compensation.

In this connection, the Board accepted Mr B's explanation and his evidence that
the spirit of the payment offered in the Second L etter wasto increase the amount of
Sseverance pay to an acceptable leve in line with what other Japanese companies
were offering.

It would indeed facilitate a smooth conclusion of the business o Bank A-HK if
disgruntled employees were pecified by offering them a far compensaion
package. Seeninthislight, the wording of the Second L etter was not incons stent
with the payment being in substance a severance payment. But as the Board
observed earlier, what was important was not the label, but the red nature of the
payment.

For these reasons, the Board would alow the apped, and reduce the assessment
appeaed against from $1,056,649 to $201,194.

It was thus unnecessary for the Board to consider further the question of whether
the Board had any jurisdiction to set aside the assessment on the basis that to
maintain the same would infringe the principle of farness.
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The Board was inclined to accept the respondent’ s argument on the authority of
Agpinv Edill [1987] STC 723 that the Board, asastatutory body, did not havethe
review jurisdiction enjoyed exclusvely by the High Court. Having sad that, the
Board trusted that though it was beyond the Board' s power to grant any relief in
the nature of judicid review, the Commissioner would faithfully observe her duty to
treet dl taxpayersfairly.

The Board must, however, express its reservations over the respondent’s
contention that the Commissioner could re-open agreements entered into under
section 64(3) by virtue of the proviso to section 70 of the IRO. Section 70 of the
IRO provided that:

“ Where no valid objection or appeal has been lodged within the time limited
by this Part against an assessment as regards the amount of the assessable
income or profits or net assessable value assessed thereby, or where an
appeal against an assessment has been withdrawn under section 68(2A) or
dismissed under subsection (2B) of that section, or where the amount of the
assessable income or profits or net assessable value has been agreed to
under section 64(3), or where the amount of such assessable income or
profitsor net assessabl e value has been determined on objection or appeal,
the assessment as made or agreed to or determined on objection or appeal,
as the case may be, shall be final and conclusive for all purposes of this
Ordinance as regards the amount of such assessable income or profits or
net assessable value: Provided that nothing in this Part shall prevent as
assessor from making an assessment or additional assessment for any year
of assessment which does not involve re-opening any matter which has
been determined on objection or appeal for the year.’

It seemed to the Board that where the Commissioner (or an assessor on hisbehalf)
reached an agreement with a taxpayer on the amount of tax payable and settled
thar differences, this agreement would primafacie be binding a common law and
it would not be open to ether party to renege on the agreement unless such power
had been expresdy reserved under the agreement.

The proviso to section 70 was negative in term, and did not purport to dter the
common law in this regard.

The Board therefore had serious doubts whether it was open in law to the
Commissioner to re-open the agreement reached with other taxpayers. However,
for the reasons stated above, it was unnecessary for the Board to reach any
concluson on thisissue. Thismust be left to be determined on another occasion.
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Obiter

1 Findly, the Board could not depart from this case without making the following
observations. It had transpired only during the hearing that therewere four pending
gppeds raisng exactly the same legd and factuad issues, set down before four
Boardsdifferently congtituted. The Board believed that thiswas most undesirable.

2. If in future the same Stuation should arise, the Board should be notified well in
advance of the pogition and arrangements should be made for the gpped s either to
be heard together (if the appellants consent) or at least set down before the same
Board.

3. Whilg this Board had the advantage of reading the decison of the Board in
D107/02, the Board had cometo its own decision in theinstant appeal onthe basis
of theevidence beforethe Board. The Board had not in fact relied on the decison
in D107/02.

4.  But unless the gppeds were conjoined or set down before the same tribund,
inconsistent findings were possble.

5. Whilg inconggent results may, in legd theory, be judified on the bass tha
different boards may hear different evidence and form their own impression of
witnesses, this would hardly be comprehengble to a taxpayer who obtained an
adverse result from the Board. Any such contingency would spesk ill of the
adminidration of judsice as a whole and generates unfairness to the particular
taxpayer. Thisshould be avoided if a al possible.

6. In the result, the appea was dlowed. The Board ordered under section 68(8)(a)
that the assessment appealed against be reduced from $1,056,649 to $201,194.

Appeal allowed.
Cases referred to:

BR8/71 (unreported)

D138/00, IRBRD, vol 16, 19

Extramoney Ltd v CIR (1996) 4 HKTC 394

IRC v Nationa Federation of Sdf-Employed and Smdl Business Ltd [1992] 2 All ER 93
Preston v Inland Revenue Commissioners (1985) STC 282

Leung Man Cheung v Secretary for Planning and Lands HCAL 274 etc of 2000
D107/02, IRBRD, vol 18, 32



INLAND REVENUE BOARD OF REVIEW DECISIONS

D80/00, IRBRD, vol 15, 715
Aspinv Estill [1987] STC 723

Wong Ka Cheong for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

The appeal

1 Thisis an gpped by the Taxpayer agangt a determination by the Commissioner of

Inland Revenue dated 25 September 2002. In that determination, the Commissioner increased the
sdariestax assessment of the Taxpayer for the year of assessment 1999/2000 to $1,056,649 with

tax payable thereon of $169,130.

2. Included in the sum of $1,056,649 was a sum of $855,455 which the Taxpayer
recelved from his employer upon termination of his employment.

3. In his determination, the Commissoner concluded that the income of $855,455
received by the Taxpayer during the relevant year of assessment and upon the termination of his
employment was income derived from an ‘office or employment of profit’ and taxable under
section 8 of the IRO. The Taxpayer contends that the sum of $855,455 was severance pay
received by him from his employer as compensation for the loss of his employment and should not
have been taxed.

4. Theissuein thisapped istherefore whether the sum of $855,455 wasreceived by the
Taxpayer asincome derived from an ‘ office or employment of profit’ and taxable under section 8 of
the IRO.

Thefacts
5. The following facts are not controversid and we find them proved:

(& The Taxpayer was employed by the Hong Kong branch of Bank A ( Bank
A-HK’) since 1 March 1982 until June 1999.

(b) Bank A-HK operated aprovident fund plan (‘the Plan’) for itsstaff. Under the
Plan, amember staff was required to contribute 5% of hisbasic monthly sdary
to the Plan while Bank A-HK would contribute 10% of the member gtaff’s
basic monthly sdary. The Taxpayer was a member of the Plan.
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By a letter dated 2 November 1998 (‘the First Letter’) issued to its
employees, Bank A-HK announced that its head office had decided to close
the Hong Kong branch nolater than June 1999. Theletter went on to state that
the termination date may not be the same for saff members of the same
category. Paragraph 2 of the letter read asfollows:

 Unless your employment contract is terminated by [Bank A] & an earlier
gage, you haveto servethe company until the very last day when our officeis
totaly closed for busness. On either case when we take the initiative to
terminate your employment contract, you will be compensated with the
following payments.

a.  Severance pay equivaent to your monthly sdlary x length of service x
2/3, amount of which will be set off by employer’s portion of your
Provident Fund entitlement;

b. Paymentin lieu of notice corresponding to your rank;

c. A further sum equivdent to 50% of totd sdary (including basic sday
and position alowance but excluding bonus or overtime alowance) to
be paid to you during the period concerned.’

The letter further sated that if the employee resigned before the closure of
Bank A-HK’s business, he or she would only be entitled to payments of 2a
and hdf of 2c above.

In the case of the Taxpayer, the fact that he had served Bank A-HK for over
17 years meant that the employer’ s contribution under the Plan exceeded the
amount of hismonthly sdlary x 2/3 x length of service. In other words, he and
other long-serving employees would not in fact derive any benefit under clause
2aof the First Letter.

On or about 10 March 1999, Bank A-HK’s generd manager issued another
letter to its employees (‘the Second Letter’). The Second Letter Stated, inter
dia

* Inrecognition of your loyalty and support to [Bank A], and a'so asameansto
further smoothening our operations for the months to come, | have had a
series of conversations with Head Office and it is my pleasure to announce
here today that following incentive paymentswill be added to employeeswho
satisfied our requirements as follows:
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1

Specid Retention Bonus

Subject to (2) below, in_addition to the packages mentioned in our letters
dated November 2, 1998 to respective employees, following payments will
be added:

a

2.

A sum equivaent to your monthly salary x length of service x 1/3,
plus

A further sum equivdent to employer’ s portion of your Provident
Fund (as determined by your number of completed years of service
according to Section 4b, Chapter 7C Provident Fund Plan of the Staff
Handbook).

Conditions/Redtrictions

In principle, the above payments gpplied to al employees of categories
2/2J3 as classfied in the above said letter dated 2/11/98. However, to be
eigible to the additiona payments, employees must_also satisfy [Bank A]
with the following points:

a

Employees must continue to work for [Bank A] through the very last
day until [Bank A] takes the initiative to terminate their services.

Employees must continue to perform their duties to our satisfaction up
to end of their services. Ther_performance will be evaluated by
respective superiors, which will be taken into account when
determining one’ s entitlement of bonus mentioned in (1) above, which
may result in reduction of the above payments.

Employees must continue to attend their duties punctudly. As a
measure to keep this morde, your specid payments as determined in
(1) abovewill be deducted by asum derived from the following formula

(S+L , 2) xmonthly salary x 1/20

whereS=no. of sck leave & L =no. of lateness, counted from 11/3/99
until your last date of employment.

This specid retention bonus was gpproved separately by the Head
Office taking into account of the unique Stuation of HK Branch. To
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ensure its smoothness, no information contained in this letter shall
be divulged to unrdated partiesincluding, but not limited to [ex-Bank
A] saff and other overseas branches/subsidiaries of [Bank A]. Any
breaches of that will not only lead to non-payment of the above, but may
a0 affect other benefitsthey are entitled ...’

()  Inthe natification filed by Bank A-HK with the Inland Revenue Department
(‘IRD’) under section 52(5) of the IRO, Bank A-HK reported that during the
relevant year of assessment, it had paid, inter dia, to the Taxpayer,
() ‘SEVERANCEPAY:
PER ORDINANCE: HK$22,500 x (17 122/365) x 2/3
= HK$260,013.69
ADD: EX GRATIA PAYMENT: HK$49,350 x (17 122/365) x 1
= HK$595,431.37
(i) ‘SPECIAL RETENTION BONUS PER LETTER DATED
1/11/1998
HK$394,800.00 x 50% = HK$197,400.00°
Theevidence
6. The Taxpayer gave evidence before us. He called one further witness, Mr B. Mr B

was, a the rdevant time, the assstant generd manager in charge of the personnd department of
Bank A-HK. We summarise their evidence below:

@
(b)

(©

The Taxpayer had no written employment contract with Bank A-HK.

The Plan of Bank A-HK did not contain any provison which alowed Bank
A-HK to set-off theemployees' entitlement under the Plan againg any liability
on the pat of Bank A-HK for compensation to the dtaff for loss of
employment.

When Bank A closed its Hong Kong branch, some 40 to 50 employees were
made redundant. They al received the First and the Second Letters, and
hence, the same package of payment from Bank A-HK.
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When the employees received the First Letter, the long-serving saff of Bank
A-HK consdered the amount of severance pay offered to be insufficient and
voiced their dissatisfaction to the management.

Mr B wasthe person who drafted both the First Letter and the Second L etter,
and was aware of what was in the mind of the management that led to the
increase in the package offered to employees. He sad that the package
offered in the Firgt Letter was structured on the basis of the minimum payment
required under the Employment Ordinance (EO’). When the long-sarving
members of saff expressed their dissatisfaction, the management surveyed
other Jgpanese indtitutions in Hong Kong and found that Bank C offered one
month' s sdlary per year of service whilst Bank D was even more generous,
offering threemonths of sdary per year of service. Hetold the Board that prior
to issuing the Second L etter, he had made inquiry with the IRD, and was told
that the IRD would condder severance pay in an amount up to one month's
sdary per year of service not taxable.

Before issuing the Second Letter, the management of Bank A-HK obtained
the gpprova of the head officeviaan‘ Approval/Record Form' dated 1 March
1999. That document was headed ‘Find Payment to Employees and
contained the following recommendation from the Hong Kong branch:

‘... to ensure that operations related to branch closure can be carried out
smoothly, following package of fina payments is recommended:

Severance Pay (For dl employees):

Equivdent to one month's sdary for each year of service of employee
concerned or pro rata thereof.

Specid Retention Bonus (Depends on category of employees):

Category 3. Equivdent to 50% of totd salary income for the period from
November 1998 to lagt date of employment around end of June 1999 or
extenson thereof if necessary. Neverthdess, if oneresigns before end of our
business, the percentage will be reduced to 25%.’

Mr B’s evidence was that this was dso drafted by him.
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(9 The Taxpayer relied on aletter dated 6 December 2001 from Bank E to the
IRD. Bank E was the entity which had taken over Bank A’s operation and in
that |etter, the generd manager, Mr F stated that:

‘ After [the Firgt Letter], we had a second thought to the above payment.
Conddering that many of our ex-employees might have much difficulties to
find another comparable postions in view of the very gloomy economic
dtuation in Hong Kong (which, unfortunately turned out to be true) ... we
issued [the Second Letter] to the employees announcing the following
Severance pay compensating their loss of employment would be added ..’

7. It will be noted that the terms of the Second Letter did not qiite reflect the
recommendation from the Hong Kong branch to the head office. The recommendation was for
‘severance pay’ to be increased to one month per year of service, whereas the Second L etter
described the increase as part of the * Specid Retention Bonus', which was to be made subject to
conditions that the staff continued to perform satisfectorily. As stated above, it was Mr B who
drafted the recommendation aswell asthe Second Letter. He admitted that the matter was handled
poorly at thetime. Heexplained that the Second L etter was drafted in theway it was because of his
ignorance over the importance of correctly describing the payment as severance pay. He added
that by thetimethe letter wasissued, it was aready March 1999 and the smoothness of findisation
of the bank’ s operation was critical. For this reason, the letter was drafted to impose conditions
regarding continuation of performance. He emphasized, however, that the whole spirit behind the
Second L etter was to increase severance pay to one month per year of service.

8. The Taxpayer dso testified to the effect that many of hisfellow employees had settled
with the IRD on the bass that an amount equivaent to two thirds of one month's pay per year of
service would be regarded as severance pay and not as income from employment. He produced
part of aletter from an assessor which evidenced an agreement between the assessor with one of
his colleaguesto that effect. Hewasoriginaly prepared to accept onethird of one month's pay per
year of service as taxable, and argued that he had been, but should not be, treated unfairly by the
IRD. Mr Wong, for the Respondent, accepted that there were cases where the assessor reached
agreement with a number of taxpayers in the manner detaled in the Taxpayer’s evidence. He
contended, however, that these agreements were entered into under a mistake and that, if the
Board were to uphold the Respondent’ s arguments, it would be open to the Commissioner to
revise the assessment, and that there would be no unfairness to the Taxpayer.

9. It transpired during the hearing that Mr B and two other colleagues of the Taxpayer
had pending apped's before the Board on exactly the same issues. Mr B's gppeal was in fact
alowed by the Board in a decison handed down on 9 January 2003.
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10. The evidence was concluded a thefirst hearing on 8 January 2003. In additiontothe
submissions pertaining to the facts of this gpped and the relevant taxation principles, the Board
invited assstance from the parties on the effect of the decision of the Board in Mr B's appedl, and
aso on thefollowing issues:

(@  whether it would be open to the Commissioner to re-open an agreement
concluded with ataxpayer under section 64(3) of the IRO, and if not whether
it would be unfair to the Taxpayer if he were not treated in the same way as
other taxpayers in the same position as he was, and

(b)  whether in discharging its functions under the IRO, the Board can or should
have regard to the principle of fairnessin adminidrative law, and whether it is
open to the Board to set aside an otherwise vaid and legal assessment on the
bass that the Taxpayer was not treated fairly.

The Board wishes to record its gratitude to Mr Wong for his able and courteous submissions.
The Respondent’ s submissons

11. On the principd issue, the Respondent relies mainly on the wording of the First and
the Second L etters. In particular, Mr Wong pointed out that the First Letter followed the formula
prescribed by sections 31G(1) and 31I(a) of the EO, and the amount payable thereunder was
properly regarded as severance pay. The Second Letter described the additiond payment as
‘ Specid Retention Bonus' and was expressed to be*in recognition of (the employee' s) loydty and
support’ to Bank A. Furthermore, the payment of this bonus was conditional on the Taxpayer
satisfactorily performing for the remainder of his period. It was argued that this would be
Incongistent with the payment being in the nature of compensation for loss of office or employment.

12. Ontheissue of whether the Taxpayer wastreated unfairly and whether the Board can
take this matter into congderation, the Respondent argued that:

(& Under the proviso to section 70 of the IRO, the Commissioner is not
precluded from re-opening an assessment even after an agreement had been
reached between ataxpayer and the assessor under section 64(3) of the IRO.
Mr Wong relied on the observations of the Board in BR8/71 (unreported) and
D138/00, IRBRD, val 16, 19, and of the remarks of Patrick Chan J (as he
thenwas) in Extramoney Ltd v CIR (1996) 4 HKTC 394.

(b)  Therewould be no unfairnessto the Taxpayer since the agreements with other
taxpayers were reached upon a mistake, especialy where the mistake could
be corrected.
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(©0  Whilgtitisaccepted that the Commissioner of Inland Revenue owes a duty of
fairness (seelRC v Nationa Federation of Salf-Employed and Smal Business
Ltd [1982] 2 All ER 93 a page 113 and Preston v Inland Revenue
Commissioners (1985) STC 282 at page 292, and per Cheung J (as he then
was) in Leung Man Cheung v Secretary for Planning and Lands HCAL 274
etc of 2000 at page 18), the Board of Review does not have a supervisory
juridiction over the Commissoner, and that such jurisdiction of review
belongs exclusvely to the High Court. Mr Wong submitted thet even if the
Taxpayer had a grievance that some sort of adminigtrative unfairness had been
encountered by him, the proper way to complain about this would not be an
gpped to the Board of Review, but to gpply for judicid review, which is
subject to the exclusive jurisdiction of the Courts.

13. Astothedecison of theBoard in Mr B’ sapped (D107/02, IRBRD, vol 18, 32), Mr
Wong informed the Board that the Commissoner has, after obtaining legd advice from the
Department of Judtice, decided to apped againgt that decison. Mr Wong outlined his broad
submissons as to why we should not follow that decison.

The Taxpayer’ ssubmissions

14. The Taxpayer's evidence has been outlined above. His case is that the sum of
$855,455 was in the nature of severance pay. He contended, with some force, that if the amount
of $855,455 (which was payableto him only on theterms of the Second L etter) was an inducement
for himtoremainin Bank A-HK’ semployment, hewould in effect be given a salary of $300,000 a
month for the remaining three months. This, he suggests, would be absurd. Hedso pointed out thet
itisnonsensica for an inducement payment to be calculated by reference to the period of service.
Such aform of cdculation, he argued, would be more consstent with the payment being in the
nature of saverance pay.

Thelaw
15. In D80/00, IRBRD, val 15, 715, this Board summarised the principles gpplicablein
determining whether a payment received by an employee upon termination of his serviceis taxable

under section 8(1) of the IRO. We reiterate them below:

(@ apayment would be taxable if it isin the nature of a gift on account of past
sarvices,

(b) apayment made on account of compensation for loss of employment or a
payment in lieu of or on account of severance pay is not taxable;

(o itisnotthelabd, but the red nature of the payment, that isimportant;
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(d) the way in which the sum in question was arived a is a materid factor in
determining the red nature of the payment.

Our findings and reasonsther efor

16. Before setting out our conclusions on theissuesin this apped, we should first record
that we find the Taxpayer and Mr B to be truthful witnesses. We accept their evidence as to
primary facts. This does rot, however, mean that we necessarily accept the inference that the
Taxpayer or Mr B asks usto draw.

17. It falls upon usto determine, on the basis of the evidence asto primary facts, whether
the Taxpayer wasliableto pay sdariestax under section 8. In thefirst place, we have to determine
what the nature of the payment of $855,455 received by the Taxpayer was. The label attached to
the payment is by no means decisve, and could, in some cases, be mideading.

18. In our view, the Respondent’ s argument attaches too much importance to the label

attached to the payment in the Second Letter and, with respect, ignores the evidence of the
Taxpayer and of Mr B as to how the Second Letter came about. We are satisfied upon the
evidence of the Taxpayer andof Mr B that the true nature of the payment was compensation to the
Taxpayer for theloss of his employment.

19. That the Taxpayer thought that this was the purpose of the payment, we have no
doubt. Wearea so satisfied that the management of Bank A-HK regarded the payment thus. We
are paticularly impressed by the following metters:

(@ There was very good reason for the long-serving members of gaff to be
dissatisfied with the package offered in the First Letter. Under that package,
some one in the same or comparable position as the Taxpayer would receive
nothing by way of severance pay, whereas astaff who had served Bank A-HK
for amuch shorter period would obtain some compensation. Thiswould prima
facie be unfair and such iniquity was corrected by the package offered in the
Second Letter.

(b) The evidence, especidly that of Mr B, shows that the management was
prompted by the level of severance pay offered by other Japanese inditutions
to increase the leve of compensation to staff. The * Approva/Record Form
further confirms that the management of Bank A-HK had in mind an increase
of severance pay.

(c) Paragraph 2c of the First Letter dready granted to the employees aretention
bonus to induce the st&ff to remain in the employ for aslong as was necessary
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for Bank A-HK’s purposes. That part of the payment had been subject to
sdaries tax, on which thereisno appedl.

(d)  Themanner inwhich the sumwasarrived &, viz one month per year of sarvice,
was more condgtent with it being in the rature of severance pay than a
retention bonus. Asthe Taxpayer pointed out during his submissions, it would
be most unlikely for Bank A-HK to be offering about $300,000 per month for
him to stay in sarvice.

20. It may be said that the Taxpayer was not in law entitled to the level of compensation
for loss of hisemployment, so that the amount paid must either wholly or in part be for some other
purposes. Any such argument is, in our view, unsound for the following reasons:

(& TheTaxpayer had been along-serving employeein ardatively senior position.
While he was informed around November 1998 through the First Letter that
he may be retrenched before June 1999, it would not be right to say that he
was given a definite notice of termination. The Firg Letter |eft the date of
termination totally uncertain, Snce Bank A-HK asserted the right to terminate
the employment a any time.

(b) Even if, as a matter of drict law, the sum of $855,455 would exceed the
amount of compensation that the Taxpayer would be legaly entitled to for loss
of his employment, that is not conclusive of the matter. What the evidence
shows is that the Taxpayer, qua employee, was under the bdlief that he was
entitled to compensation for loss of his employment and that he demanded for
such compensation, while Bank A-HK, qua employer, was prepared to pay
such an amount to pacify the Taxpayer, thereby meeting his demands. In our
view, if an employer believes (even wrongly) that he should pay an amount by
way of compensation, while an employee accepts the same under the (albeit
mistaken) belief that he was entitled to that amount by way of compensation,
the amount so paid and received would not be taxable as it would not be
income received by the employee as aresult of his employment.

21. It was dso argued that the impodition of conditions on the payment was incons stent
with the contention that the payment wasin the nature of severance pay. We are unable to accept
thisargument either. Where an employer, in the position of Bank A-HK , faced the demands of an
employee for compensation for loss of employment, the fact that Bank A-HK bargained to have
some stringsto be attached before agreeing to making such payment does not necessarily affect the
nature of the payment as compensation. In this connection, we accept Mr B's explanation and his
evidence that the spirit of the payment offered in the Second L etter was to increase the amount of
Severance pay to an acceptable leve in line with what other Japanese companies were offering. It
would indeed facilitate asmooth conclusion of the business of Bank A-HK if disgruntled employees



INLAND REVENUE BOARD OF REVIEW DECISIONS

are pacified by offering them afar compensation package. Seen in this light, the wording of the
Second L etter isnot incong stent with the payment being in substance a severance payment. But as
we observed earlier, what isimportant is not the labd, but the red nature of the payment.

22. For these reasons, we would alow the appeal, and reduce the assessment gppeded
against from $1,056,649 to $201,194.

23. Itisthus unnecessary for usto consider further the question of whether thisBoard has
any jurisdiction to set asde the assessment on the bas s that to maintain the same would infringe the
principle of fairness. We are inclined to accept the Respondent’ s argument on the authority of

Agoin v Edill [1987] STC 723 that this Board, as a statutory body, does not have the review

jurisdiction enjoyed exclusvely by the High Court. Having sad that, we trust that though it is
beyond the Board's power to grant any rdief in the nature of judicid review, the Commissoner
would faithfully observe her duty to treat dl taxpayersfairly.

24, We must, however, express our reservations over the Respondent’ s contention that
the Commissioner can re-open agreements entered into under section 64(3) by virtue of the
proviso to section 70 of the IRO. Section 70 of the IRO provides:

‘“Where no valid objection or appeal has been lodged within the time limited by
this Part against an assessment as regards the amount of the assessable
income or profitsor net assessable value assessed thereby, or where an appeal
against an assessment has been withdrawn under section 68(2A) or dismissed
under subsection (2B) of that section, or where the amount of the assessable
income or profits or net assessable value has been agreed to under section
64(3), or where the amount of such assessable income or profits or net
assessable value has been determined on objection or appeal, the assessment
as made or agreed to or determined on objection or appeal, as the case may
be, shall be final and conclusive for all purposes of this Ordinance as regards
the amount of such assessable income or profits or net assessable value:
Provided that nothing in this Part shall prevent as assessor from making an
assessment or additional assessment for any year of assessment which does
not involve re-opening any matter which has been determined on objection or
appeal for the year.’

25. It ssemsto usthat where the Commissioner (or an assessor on his behdf) reached an
agreement with ataxpayer on the amount of tax payable and settle their differences, this agreement
would primafacie be binding a common law and it would not be open to ether party to renege on
the agreement unless such power has been expresdy reserved under the agreement. Theprovisoto
section 70 is negative in term, and does not purport to ater the common law in thisregard. We
therefore have serious doubts whether it is open in law to the Commissioner to re-open the
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agreement reached with other taxpayers. However, for the reasons stated above, it is unnecessary
for usto reach any concluson onthisissue. Thismust beleft to be determined on another occasion.

26. Findly, we cannot depart from this case without making thefollowing observations. It
has trangpired only during the hearing that there are four pending apped s raising exactly the same
legal and factua issues, set down before four Boards differently condtituted. In our view, thisis
most undesirable. If in future the same Situation should arise, the Board should be notified well in
advance of the position and arrangements should be made for the gppedls either to be heard
together (if the appellants consent) or at least set down before the same Board. Whilst this Board
has the advantage of reading the decision of the Board in D107/02, we have come to our own
decisgon in theingtant gpped on the basis of the evidence before us. We have not in fact relied on
the decisonin D107/02. But unless the appeds are conjoined or set down before the same
tribund, inconsgent findings are possble. Whilst inconagtent results may, in legd theory, be
judtified on the basis that different boards may hear different evidence and form their own
impresson of witnesses, this would hardly be comprehensible to a taxpayer who obtains an
adverse result from the Board. Any such contingency would speek ill of the adminigration of
justice as awhole and generates unfairness to the particular taxpayer. This should be avoided if at

al possible.

27. In the result, the apped is dlowed. We order under section 68(8)(a) that the
assessment appealed against be reduced from $1,056,649 to $201,194.



