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Case No. D123/02

Salariestax — directors fees— whether sourced outsde Hong Kong.

Pandl: Andrew JHalkyard (chairman), Joseph Paul Fok SC and Alexander Woo Chung Ho.
Date of hearing: 16 October 2002.

Date of decison: 26 February 2003.

The appellant was a director of acompany. He received directors feesfrom holding this
office. The centra issue is whether the directors fees were subject to saaries tax as dl the
directors meetings were held outsde Hong Kong.

Hed:

1. Thesourceof incomeis aquestion of fact and is not determined solely by where
directors meetings were held (CIR v Geopfert (1987) 2 HKTC 210 applied).

2. Thelocation of the gppelant’ s office as director of the company was determined by
where the company was resident (McMillian v Guest (1942) 24 TC 190 applied).

3. Having consdered dl the evidence, the Board found that part of the superior and
directing authority of the company was present in Hong Kong. Besides, it aso kept
house and had substantial business operationsin Hong Kong. The Board concluded
that the company was resident in Hong Kong (Swedish Central Railway Company,
Ltd v Thompson (1925) 9 TC 342 applied).

4.  Therefore, the Board found thelocation of the gppdlant’ s office wasin Hong Kong
and the appdlant was ligble to sdlaries tax on his directors’ fees.
Appeal dismissed.
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Decision:

The Appdlant has appedled against the sdlaries tax assessmentsraised on him for the

years of assessment 1995/96 and 1996/97. He claims that the directors fees recaived from
Compary A should not be chargeable to salaries tax.

Factsnot in dispute

The following facts were not in dispute, and we so find:

@ (@) Company Awasincorporated asaprivate company in Hong Kong on 27
June 1995.
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(i)  The Appdlant and his wife, Madam B, were gppointed as the first
directors of Company A.

(i)  The Appdlant and Madam B were the only two shareholders of
Company A, holding 80% and 20% of its share capita respectively.

(iv) At dl rdevant times, the registered address of Company A was at
Address C.

(V) Initsprofitstax returnsfor the years of assessment 1995/96 and 1996/97,
Company A described the nature of itsbusinessas‘to act as cargo space
agentsfor arliners.. It offered its profits for assessment and paid profits
tax accordingly.

(v) Company Asfinancial statements for the period ended 31 March 1996
and for the year ended 31 March 1997 were audited by MessrsErnst &
Young (‘the Representatives), certified public accountants, in Hong
Kong.

(vii)  Company A dsofurnished employer’sreturnsin respect of itsemployees
to the Inland Revenue Department.

In its employer’s returns for the years ended 31 March 1996 and 1997,
Company A reported the particulars and income of the Appdlant asfollows:

Year of assessment 1995/96 1996/97
Capacity Director Director
Period 1-6-1995 — 31-3-1996 1-4-1996 —
31-3-1997
Income: Director’s fee $2,116,000 $2,600,000

The following remarks appeared on both returns. ‘Directors meetings held
outsde Hong Kong, therefore not taxable ...’

The Appdlant’s resdentiad address was dtated as. ‘[an address]’ (‘the
Property’).

In histax returns- individuasfor the years of assessment 1995/96 and 1996/97,
the Appellant declared the same particulars of income as returned by Company
A at subparagraph (b) above. He clamed that the directors fees received by
him in the two years of assessment were not chargegble to tax for the following
reason: * All directors: mesetings which managed and controlled the operation of
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the company were held outsde Hong Kong.’

In both returns, the Appdlant declared that the Property was his resdentid
address.

On divers dates, the assessor raised on the Appdlant thefollowing sdaries tax
assessments:

Year of assessment 1995/96 $

Assessable income (subparagraph (b)) 2,116,000

Tax payable thereon 317,499

Year of assessment 1996/97 $

Assessable income (subparagraph (b)) 2,600,000

Tax payable thereon 390,000

The Representatives objected, on behaf of the Appdlat, to the above
assessments on the ground that the directors fees were sourced outside Hong
Kong and thus should not be subject to sdaries tax. In amplification of the
ground of objection, the Representatives stated:

‘Our client, being a director of [Company A], received an income from an

“office’ which is not defined in the IRO. In the English court case of Great
Western Railway Cov Bater (1922) 8 TC 231, 235, an “officg’ wasjudicidly
defined as* asubs sting, permanent, substantive position, which has an existence
independent from the person who fills it and which goes on and is filled in

succession by successive holders.”

In another English case, McMlillan v Guest (1942) 24 TC 190, it was held that
the office of director islocated a the place where the centra management and
control of the company is located, wherever the director resdes. In order to
determine the source of the director’s fees at issue, it is therefore necessary to
determine the location of the central management and control of [Company A].

Thelocation of the centra management and control of acompany is not defined
inthe IRO. Inan Audrdian case, Koitaki Para Rubber Estates Ltd v FCT
(1940) 6 ATD 42, it was held that the location of the centrd management and
control of a company is usudly the place where its directors meet to do the
business of the company, provided that the board of directors resolutions are
not subject to the approva or consent of any other body. Since the board of
directorsof [ Company A] has never held directors meeting in Hong Kong, the
central management and control of [Company A] is outsde Hong Kong and the
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director’s feeis therefore sourced outsde Hong Kong.’

(f)  Insupport of the claim, the Representatives submitted the following documents:

()  Minutesof dl thedirectors meetings held in the two years of assessment
in question. The minutes contain the following particulars

Date
27-6-1995

1-8-1995

13-9-1995

8-1-1996

8-3-1996

2-9-1996

Place held
Not stated

Not stated

Not stated

Not stated

Tawan

Not stated

M attersresolved
Appointment of the firat directors,
secretaries, auditors and  tax
representatives

Adoption of the common sedl
Allotment or transfer of shares

Confirmation of the location of
registered office and the date for
close of accounts

Change of registered office
Change of financid year-end date

Change of address for Company
A's branch office in Macau

Approva of directors fee to be
pad to the Appdlant for the
period from 27 June 1995 to 31
March 1996

Approva of directors report and
financid statements for the period
ended 31 March 1996

Re-appointment of directors and
auditors

Convening Company A's annud
generd meeting in Hong Kong on
20 December 1996
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10-3-1997* Tawan Approva of directors fee to be
paid to the Appellant for the year
ended 31 March 1997

22-9-1997** Macau Approvd of the payment of

directors fees to the Appdlant
and Madam B for the year ended
31 March 1997

Approva of directors report and
financid statements for the year
ended 31 March 1997

* This minute was produced at the hearing by the Commissioner (see
bundle R1, page 3). It was subsequently replaced by ** dated 22
September 1997, when Company A's corporate secretarial provider,
Company D, noted the omission of adirectors fee paid to Madam B.

(i) A letter from Company Ato the Commissioner dated 24 November
1997 sating that Company A had never held any board of directors
meetings in Hong Kong during the two years of assessment in dispute.
Madam B ggned the letter, in her capacity as nmanaging director of
Company A.

(i) Two organization charts of Company A for the period ended 31 March
1996 and for the year ended 31 March 1997. These showed (1) the
Appdlant as the chairman, (2) under him Mr E and Mr F as managing
directors, (3) under Mr E, Ms G asadministration executiveand Mr H as
generd manager — sdlesand (5) under Mr H, Mr | as operations manager
and (for the year of assessment 1996/97 only) Mr J as assgant
manager — sales and operations.

(iv) TheAppdlant’strave itinerary for the period from 1 April 1995 to 31
March 1997 and Madam B’s passport (see further, subparagraph

(@(xiD)).
(9 In correspondence with the assessor, the Representatives asserted as follows:

(i)  “Our client does not have a minutes book. The board of directors
resolutions for the period ended March 31, 1996 and the year ended
March 31, 1997 have aready been photocopied and submitted.’
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(ii)

(ii)

)

v)

(i)

The board of directors resolutions aslisted in subparagraph (f)(i) above
were passed and signed in the following places:

Date Place
27-6-1995 Tape
1-8-1995 Tape
13-9-1995 usS
8-1-1996 Germany
2-9-1996* Tape

* The draft resolution dated 2 September 1996 was brought by the
Appdlant from Hong Kong to Tapa for discusson and passing with
the other director. It was passed and signed on 3 September 1996.

The Appdlant and Madam B, asshareholders of Company A, appointed
proxies on 18 December 1996 to atend the annua genera meeting of
Company A hdld in Hong Kong on 20 December 1996.

‘[Company A] is engaged in the business of acting as the cargo space
agent for arliners. Cargo spaces of some airliners, mainly [Airline K1],
arearranged through [ Company A] which receives commission based on
the spaces sold. The cargo spacesare sold to [Company A's| customers,
such as[Company L1], [Company L2], [Company L3], etc. [Company
A's| business operations are based in Hong Kong and [Company A] is
chargesble to profits tax.

... we do not think such day-to-day business has any impact on the
source of the directors feein this case’

‘[ The Appdlant] carried out dl the duties as adirector required under the
Companies Ordinance of Hong Kong and more precisaly, formulated the
corporate business policies at strategic level. The day-to-day decision
meaking for [ Company A] is discretionary making delegated by the board
of directorstoitsemployees. Thisdiscretionary making power delegated
to the employees of [Company A] by no means shifts the centra

management and control, which rests with the board of directors in

meeting. Thecontrol of [ Company A] is by means of board of directors

resolutions on business policies as the supreme command of [Company
A] which were formed outsde Hong Kong.’

“Whilein Hong Kong, [the Appdlant] listened to the staff of [ Company A]
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(vii)

(viii)

and collected information to help him contribute to the board of directors
mestings. Theactivitiesof [the Appdlant] in Hong Kong have no bearing
ontheissue of the source of hisdirectorship, i.e. hisoffice of directorship
islocated outsde Hong Kong. Please note that the income in dispute are
not incomes from employment but from an office. [The Appdlant]

performed his duties as a director under the Companies Ordinance of

Hong Kong. Please note that both [the Appdlant] and hiswife [Madam
B], both were directors of the company during the years, were and ill

areresdent in Tawan during the years and theregfter.’

(Referring to the two organization charts supplied) ‘[Mr E] was the
generd manager of [Company A] and oversaw the day-to-day
operations of [Company A]. He was desgnated as the managing
director but held no directorship under the Companies Ordinance. [Mr F]
was a consultant who helped [Company Al set up the operations of
[Company A] in Hong Kong. He retired last year [1997]. [Mr M]
worked in the airport to oversee the boarding of cargoes. ... these three
persons’ activitiesinHong Kong could not move the centra management
and control of [Company A] and the source of [the Appdlant’s]
director’sfee to Hong Kong.’

‘[The Appdlant] is the founder of [Company A]. He was born and
brought up in Tawan where he deveoped successfully his knowledge
and experiencein the business of flight cargo forwarding agency. He runs
his own bugness in this indudry, [Company A Tawan| (see further,
paragraph 3(b)), in Tawan and built up a very good relationship with
internationd airliners and cargo forwarding service cusomers. Hehasa
well-established reputation in the industry which enableshim to keep and
develop agency businessin the indudtry.

In 1995, because of good relationship with [AirlineK1], the latter agreed
to appoint a company to be set up by [the Appelant] to be its cargo
generd sdes agent in Hong Kong.  [The Appdlant] therefore set up
[Company A] for this purpose. [Company A] was aso subsequently
gppointed as cargo sdes agent of thefollowing airlinersmainly dueto [the
Appdlant’s] rdaionship with such arliners, his reputation in the industry
and that the airliners knew [the Appdlant] was the director and the
directing authority of [Company A]: [Airline K2], [Airline K3], [Airline
K4]. Please note that none of these airliners and [Airline K1] is resdent
in Hong Kong or otherwise has their senior management located in Hong
Kong.’
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‘The nature of cargo forwarding requires the sales agent (i.e. [Company
A] inthiscase) to keep itsdlf abreast of theairliners flight scheduleplanin
order to sall asmany cargo spacesavailableaspossble. [The Appdlant]
therefore frequently flew to meet the senior management bodies of these
arliners, none of which wasin Hong Kong, to collect information on thelr
flight development plans and other useful information and to upkeep the
relationship with them. By doing <0, it enabled him to formulate the
business strategy of [Company A]. Whilg not flying, [the Appellant] was
resdent and ordinarily resdent in Tawan to oversee his cargo generd

sdesagency businessin Taiwan ... and together with the other director of
[Company A], to exercise the power of centra control over the business
of [Company A] ...’

‘[The Property mentioned in subparagraph (b) above] is in fact the
resdenceof [Mr E]. [The Appdlant] stayed there when he stopped over
Hong Kong in his trips. 1t was not his resdence during dl relevant
times. ... [The Appdlat] and the other director of [Company A],
[Madam B] were both resident and ordinarily resdent in Taiwan, but not
in Hong Kong, during al the rlevant times’

‘The director’s fees were paid on various dates by transferring monies
from [Company A's| bank account to [the Appdlant’s] bank account in
Hong Kong.’

The number of days during which the Appellant and Madam B visted
Hong Kong isasfollows.

Number of daysin Hong Kong

1995/96 1996/97
Appdlant 107 83
Madam B 3 4

In contending that the source of directors fees was not in Hong Kong, the
Representatives advanced the following arguments:

(i)

‘... the concept of “centrd management and control” refers to the
ultimate control and direction of a company’s affairs. It is not one of

where the day to day trading or other profit making activities of the
company isbeing conducted. Rather, it isan issue of the location where
that businessis being ultimately controlled and directed. In many cases,
the place of day to day trading or other profit-making business can be a
location quite separate from the location of the control and direction of
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thebusiness. Thesourceof the company’sdirectors feesfor sdariestax
purpose is at the latter locetion, not the former. Thus, a multinationa
corporation e.g. arliner, bank and computer network operator can have
business in many locations but it does not necessarily follow it has its
centrd management and control in each of these locations.’

(i) ‘... both of the shareholders and directors were resdent and ordinarily
resdent in Tawan during dl relevant times. They formed the highest
directing authority of [Company A] and exercised such authority outside
of Hong Kong. The g&ff in Hong Kong, none of which had any
shareholding nor held any directorship in [Company A] looked after the
day to day activities of [Company A] only, ... could not and did not by
any means participate into such directing authority.’

(i) ‘... theplaceof incorporation of acompany isirrelevant in determining the
location of the centra management and control of the company ...

Having reviewed the facts of the case, the assessor maintained her view that
Company A wasacompany resident, managed and controlled in Hong Kong or
dternatively, Company A had two places of resdence, one in Taiwan and the
other in Hong Kong, and that the directors fees received by the Appelant from
his office of directorship with Company A in Hong Kong should be subject to
sdariestax.

In aletter to the assessor dated 20 February 2001 the Representatives put
forward further contentions on what they considered to be the applicable
principles in determining the source of income from directorship. The
Representatives a so made the following additiond assartions:

()  ‘[Company A] isowned and controlled by [the Appdlant] and his wife.
Like many private companies managed and controlled by its smdl
number of directors who are aso the shareholders, formulation of
busness palicies is not usudly minutes The minutes are therefore
restricted to the minimum required.”

(i)  *The centra management and control of [Company A] must have been
exercised outsde Hong Kong when due regard is given to the following:

(1) [Company A] isbeneficidly owned by [the Appellant] and hiswife,
who are dso the only two directors of the company during the
relevant years. There is no reason that they would not keep the
central management and control in their hands.
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(2) Becausethey are husband and wife, thereis no reason to assume
that they do not discuss the business of [Company A]. Itisonly
reasonable that they would discuss with each other the same
whenever necessary. Because [Madam B] was seldom in Hong
Kong, such discussons must have taken place in Taiwan.

(3) They both ordinarily resded in Tawan. Their discussions on the
business of [Company A] mugt have taken place in Tawan.

(4) [The Appdlant] dso ran dmilar busness in Tawan during the
years. Because he and his wife usudly resded in Tawan and
managed the Tawan busness from an office there, there is no
reason that they would not usudly control the business of
[Company A] from such Tawan office’

Oral evidence of the Appdlant

3. During the hearing before us, the Appdlant gave ord evidence and was
cross-examined thereon. Some of that evidence related to the agreed facts and we will not
necessarily repeat them here. The following sdient points emerged:

(@ Boththe Appdlant and Madam B reside permanently in Taiwan.

(b) The Appdlant’s Tawanese company, Company A-Tawan had been the sole

(©

cargo sdeagent of AirlineK1in Tawan for morethan ten years. He established
Company A with the encouragement of AirlineK1tobeAirlineK1's sole cargo
generd sales agent in Hong Kong and Macau. The sdes agency agreement
entered into between Company A and Airline K1 required severd meetings until
it was finalized. Negotiations were conducted in Canada and Taiwan. The
agreement was effective from 20 July 1995. The Appelant dgned the
agreement outside Hong Kong on 24 August 1995.

Detalls of Company A's ‘Managing Directors (see paragraph 2(f)(iii)) are: Mr
E (the Appdlant’syounger brother) and Mr F (an older man and the Appellant’s
former bossin Airline K5). They were not statutory directors of Company A

and the Appelant intimated that these posts were little more than sinecures (Mr
E was inexperienced and Mr F was ederly). Mr E reported to the Appellant
and they spoke regularly on the phone, discussing the day-to-day operations of
Company A, whenthe Appdlant wasin Tawan. Thegenerd sdesmanager, Mr
H, was respongible for the day-to-day work in negotiating with Company As
local cargo forwarders.
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The Appelant only occasionally issued ingructions to Company A’s saff snce
he had dready set down the company policy and administrative proceduresin
Tawan and the Saff were aware of them. Hewasinvolvedin any sdary review
of Company A's staff. The payroll was prepared in the Appdlant’ s officein
Tawan.

Airline K1 accounted for about 80% to 90% of the turnover of Company A for
therelevant years of assessment. Developing a close business relationship with
Airline K1 was thus crucia for Company As survivd. Company A was dso
gppointed as the cargo sde agent for three other arlines, namely Airlines K2,
K3 and K4. None of these arlines, including Airline K1, set up their own
offices or employed their own gtaff in Hong Kong.  The Appdlant frequently
flew to meet the senior management of Airline K1 (about four to five times a
year) and other airliners outsde Hong Kong to discuss matters such as their
flight development plans and their freght rate charges (which was Company A's
major cost). On several occasions the Appdlant concluded revised terms of
Company A's sdes agency agreement with Airline K1 in Canada.

The business operation model of Company A was that it acted as sales cargo
agent for theairlinesit represented in Hong Kong. 1t sold space to its customers
(who were all Hong Kong cargo forwarders) and it received payment from the
customersin Hong Kong. After deducting its commission and operating costs, it
remitted the balance to the principd (airline) carrier.

The Appdlant described Company A's business as helping arlines to promote
businessin Hong Kong. He confirmed that Company A operated as an enquiry
or booking centre, and this involved making reservations on behdf of its
customers. Its office premises were around 1200 square feet.

The Appdlant formulated the business strategies of Company A and dso fixed
Company A's sdling price of arr cargo space (he stated he did thisin Tawan)
based upon the information he obtained from discussion with the airliners. He
reckoned that the key factorsin Company A's successwere histrack record, his
connections, good credibility and expertise.

After negotiating and agreaing freight rates with airliners during mestings and
phone discussions outside Hong Kong, the Appelant would then set Company
A’sling price of air cargo space. He would send aletter notifying Company
A’s customers of any change in freight rates and digpatch it from Tawan to
Company A. Company A’s sales manager in Hong Kong (Mr H) would then
forward the letter to the customers.
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The Appd lant indicated that hedirected, controlled and managed Company A's
commercid, financid, treasury and adminidrative business and decided
important questions of business and policy outsde Hong Kong.  Specificaly,
from his home and base in Tawan he set the sdes performance budget for
Company A and monitored it againgt actua performance. He then reviewed the
sales performance reports, cargo sales reports and tonnage reports that were
sent from time to time by Company A to his Tawan office. He dso handled
other matters such as setting Company A's credit policy and notifying Company
A's customers thereof, and negotiating sales proceeds remittance procedures
with Airline K1. Documentation produced to us showed that when Airline K1
rased a problem with the Appelant concerning the need to adjust certain ar
freight charges payable by Company A's Hong Kong customers, the Appellant
immediately referred the matter to Company A's Hong Kong saff to ded with
(bundle A1, page 97). Furthermore, athough the Appelant denied that he
Issued correspondence for Company A whilst hewasin Hong Kong, on certain
occasons letters sgned by him were dated at times he was physicaly present in
Hong Kong (bundle A1, page 73).

The Appdlant agreed that he was involved in leasng Company As office in
Hong Kong, but he congdered this a farly trivia matter. He agreed that he
interviewed Company A's gaff in Hong Kong prior to their being hired.

Company A's bank accounts were with Bank N in Hong Kong. Essentidly, the
Appdlant controlled Company A'sfinances. Almog al Company A's expenses
(such as sdaies and courier fees) were paid by cheque. The Appdlant
dispatched these cheques from Tawan. Payments to the arliners were made
about twice a month and authorization letters to Bank N to pay these amounts
were prepared and sent from Taiwan. Bank N sent Company A's monthly bank
gatements to the Appd lant’s office in Tawan.

The Appdlant also pledged his own money to help Company A provide bank
guarantees to arliners. On the other hand, Company A required its customers
to provide bank guaranteesto it. The Appellant carried out these activitiesin
Tawan.

All documents required for the purpose of auditing Company As books of
account were kept in Taiwan. The accounts on which the audits were based
were prepared in Taiwan and copieswere not kept in Hong Kong for reasons of
confidentidity. Company A had no accountant in Hong Kong.

Madam B was not involved in the solicitation of business for Company A. She
dayedin Tawan at al materid times and helped the Appd lant review Company
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A's accounts and bank statements and monitor its cash flow and payment of
norma business expenses. The Appellant aso sated that he and his wife
discussed Company As business and made its business decisons (including
confidentid matters such as aff salary and promotion). The Appellant could
not, however, point to any document in any of the various bundles before us that
evidenced Madam B’sinvolvement in Company A's business, except the board
minutes and resolutions she Sgned.

All Company A's corporate secretarid work, including drafting board minutes
and resolutions, were prepared by a corporate secretarid firm in Hong Kong,
Company D, and then sent to the Appellant’s office in Tawan. The Appdlant
reiterated that he and Madam B signed the minutes and resolutions outside
Hong Kong, manly in Tawan. The Appdlant agreed that none of these
documents evidenced any policy decision.

The Appdlant was specificaly cross-examined upon the board minute dated 10
March 1997 (paragraph 2(f)(i) refers). Although signed by both directors, the
Appelant admitted that the meeting was not actualy held (his secretary smply
followed the prior year’s precedent), and that he was not in Taiwan when it was
purportedly held on 10 March 1997. In relation to the replacement minutefor a
meeting claimed to be held on 22 September 1997, the Appelant could not
remember how he traveled to Macau (perhaps by plane) and what time the
meeting was hdd (perhaps in the morning, snce he was in Hong Kong in the
evening). He confirmed, however, that Madam B was probably not physicaly
present at the meeting (noting that they could conduct a meeting by telephone).
He could not remember whether he had signed the minute on that day (22
September 1997) or where he signed it, but nonetheless claimed that it was not
in Hong Kong.

The Appellant was aso cross-examined upon the execution of various other
board minutes and resolutions noted at paragraph 2(f)(i). Although he clamed
to have sgned these outsde Hong Kong, his evidence on where and when he
sgned was vague (for example, he could not recall how he received the
documents alegedly signed in the US and Germany, and when shown that he
was in Hong Kong on the date when the 2 September meeting was purportedly
sgned, he stated that this was a document prepared by Company D and he
actudly Sgned it in Talwan on 3 Septermber 1996).

The Appdlant’s trips to Hong Kong during the relevant period (paragraph
2(g)(xii) refers) were mainly concerned with establishing Company As Hong
Kong and Macau offices and interviewing locd daff, as well as meeting with
Company A'slocd customersin order to build up good relations. Since 1997,
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he has visted Hong Kong less frequently. In cross-examination regarding his
presence of 107 daysin Hong Kong during the year of assessment 1995/96, the
Appdlant replied that: therewere mary regiond offices of arlinesin Hong Kong
(that he should mest), he needed to meet with Bank N and that he had to pass
through Hong Kong to go to Macau. He admitted that he went to Company A's
offices but dated that most of histime did not involve this. He agreed that he
stopped by to say ‘hdlo’ to Company As staff, but did not discuss important
issues with them since he had dready laid down thesein Taiwan. Hereterated
that the key business decisons rdating to the charge to customers, credit policy
and freight charges by the arlineswereal set down in Tawan. He Sated that if
any questions arose whilst he was in Hong Kong, he would cdl his wife and
discuss the matter with her before making any decision.

The Appdlant’s contentions

4. The Appdlant’s representative, Ms Carmen Chow of the Representatives,
contended that the Commissioner was wrong in concluding that Company A was resdent,

managed and controlled in Hong Kong. Rether, the office of his directorship was located outside
Hong Kong, where the Appd lant exercised Company A’ s central management and control and this
is the place where the directors meet to do the business of the company and where the direction,
control and management of a company is exercised. All board of directors meetings were held
outsde Hong Kong. Thisisa separate and distinct matter from where Company A carried onits
profit making activities and thereis no issue of Company A having more than oneresidence. Thus,
thedirectors feesin dispute were sourced outside Hong Kong and not chargesble to sdlaries tax.

5. Ms Chow referred us to the following authorities, which we have summarized as
follows

(@ DeBeersConsolidated Mines, Ltd v Howe (1906) 5 TC 198. A South African
company, working diamond mines in South Africa, had a mgority of its
directors resding in the UK. Hedd that the red business of the company is
carried on where the central management and control actudly abides— and the
directors mesetings in London was where the red control was exercised in dl
the important business of the company. The company wasthereforeresdent in
the UK and liable to tax on dl its profits under the first case of schedule D.

(b) Koitaki Para Rubber Estates Ltd v FCT (1941) 6 ATD 82 (full court of the
High Court of Audrdia). An Austrdian company owned rubber plantationsin
New Guinea. An officer of the company living in New Guinea managed the
plantations. The company did not deny that it wasresident in Audtrdia, but it did
clam that it was dso resdent in New Guinea. Held that there was no divided
control. The head seat and dominant power of the company was in Austraia.
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All matters of policy and finance were determined in Audrdia and dl the
direction, control and management took placethere. Asaresident of Audtrdia,
the company was liable to income tax on income sourced oversess.

Koitaki Para Rubber Estates Ltd v FCT (1940) 6 ATD 42. Sitting asasingle
judge of the High Court of Audrdia, Dixon J held that residence is dways a
meatter of degree and may be congdtituted by a combination of a variety of

factors. However, one factor to be looked for is the existence in the place
clamed as resdence of some part of the superior or directing authority by

means of which the affairs of the company are controlled. Dixon J aso hed that
athough a company may have more than one residence, such a finding should
not be made unlessthe control of the genera affairs of the company isdivided or
distributed amongst two or more countries.

Cesena Sulphur Company, Ltd v Nicholson (1876) 1 TC 88. An English
company carried on business by manufacturing and sdling in India and Itay.
Directors meetings were dl held in England. Hed that the company was
resdent in England and thus ligble to tax on dl its profits.

The Egyptian DeltaLand and Investment Company, Ltd v Todd (1928) 14 TC
119. An English company removed its control and management to Egypt.

Theresfter, al directors resded in Egypt and board meetings were conducted
there. Held that the company was not resident in England. The organic nature
of the company (place of incorporation, and compliance with the Companies
Acts) did not done render it to be resdent in England. Rather, thisisafactud

guestion as to the mode and place in which a company’ s affairs are controlled
and directed.

The American Thread Company v Joyce (1912) 6 TC 1. A US company, with
both American and UK directors, manufactured and sold cottoninthe US. The
control of the management of the affairs of the company rested with and was
congtantly exercised by the UK resident directors. Held that the finding on
control was a matter of fact that could not be impugned. The court would not
overturn the finding that the company was a resdent of the UK and ligble to
asessment under the first case of schedule D.

Cdcutta Jute Mills Company, Ltd v Nicholson (1876) 1 TC 83.

Denver Hotel Company, Ltd v Andrews (1895) 3 TC 356.

San Paulo (Brazilian) Railway Company, Ltd v Carter (1895) 3 TC 407.
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Grove Elliots and Parkinson (1896) 3 TC 481.

The Frank Jones Brewing Company, Ltd v Apthorpe (1898) 4 TC 6.

S Louis Breweries, Ltd v Apthorpe (1898) 4 TC 111.

United States Brewing Company, Ltd v Apthorpe (1898) 4 TC 17.

Apthorpe v Peter Schoenhofen Brewing Company, Ltd (1899) 4 TC 41.

The New Zedand Shipping Company, Ltd v Thew (1922) 8 TC 208.

Cases (g) to (0) dl concern companies whose business affairs and key policy
questionswere managed and controlled and determined by aboard of directors
in the UK, even though the companies profit making activities were located
outsdethe UK. Heldin each casethat the company wasresident in the UK and
liable to assessment under the first case of schedule D.

McMillanv Guest (1942) 24 TC 190. A director of an English company, with
its seet of government in England, resided outside England and did not take part
in the management of the company. Hed that the director held a*“ public office
within the UK and was thus assessable to income tax under schedule E.

Goodwinv Brewster (1951) 32 TC 80. A case concerning amanaging director
of a company, resdent and controlled in the UK. The managing director
resded in Trinidad, supervisng the business of the company there. Held that,
athough the offices of director and managing director were separate, the
taxpayer gill hed an office in the UK, which was where the head seet and
directing power of the company were.

Swedish Centrd Railway Company, Ltd v Thompson (1925) 9 TC 342. Hdd
that a company may be resident in more than one place. In other words, the
centra management and control of acompany may bedivided, and it may ‘ keep
house and do business' in more than one place; if so, it may have more than one
residence.

Departmenta Interpretation and Practice Notes No 32 (June 1998).
Paragraph 65 dtates that a company is resdent in Hong Kong if its centra
management and control isin Hong Kong. Paragraph 70 eaborates that the
place of incorporation or regidration is not conclusve of where centra
management and control is exercised.
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() Departmenta Interpretation and Practice Notes No 10 (December 1987).
Paragraph 15 dtates that where a company’s management and control is
exercised in Hong Kong, then the source of a directors fee is Hong Kong,
irrespective of where the person resides.

The Commissioner’' s contentions

6. In addition to relying upon severd of the authorities cited by the Appdlant, the
Commissoner’s representative, Ms Ngan Man-kuen, referred us to the following additiona
authorities:

(& BR15/71, IRBRD, val 1, 72. A managing director of a Hong Kong company
pent the mgority of histimein Hong Kong managing the company’ s business.
Hed, falowing McMillan v Gued, that the dfice of a company director is
located where the company waslocated. Asthe company waslocated in Hong
Kong, the director’ s emoluments were liable to salaries tax.

(b) FE& K Jabbour v Custodian of Israeli Absentee Property [1954] 1 WLR 139.
A privateinternationa law case on the Situs of asmple contract debt. Held, for
the purpose of determining the Stus, which in this case depended upon where
the debt was properly recoverable, a company may be resident in more than
one place including the place where it has a fixed place of business.

(© CIRv Goepfert (1987) 2HKTC 210. Theonly superior court decisonin Hong
Kong deding with the location of employment for the purposes of the generd
charging provision to sdaries tax, section 8(1)(a). Held that atotdity of facts
test determined this question, except that the place where the employee
rendered services was irrelevant.

7. Ms Ngan contended that we should uphold the Commissioner’s determination that
thedirectors feesin dispute were sourced in Hong Kong, and thus subject to sdlaries tax, because
Company A was resident, managed and controlled in Hong Kong.

Analysis

8. One matter that appears to have been overlooked by both sides is that source of
incomeisawaysahard, practical matter of fact. In Goepfert's case, cited above, Macdougd| J at
page 237 stated that:

“in deciding the crucial issue [of source of employment income], the
Commissioner may need to look further than the external or superficial
features of the employment. Appearances may be deceptive. He may need to
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examine other factors that point to the real locus of the source of the
income, ...’

9. We appreciate that Goepfert's case was decided in the context of determining the
source of employment income and nat, asin the current appedl, income from an office. However,
in our view, the gpproach commended by Macdougdl Jis equaly applicable to determining the
source of income from an office. The judgment reminds us forcefully that source of income is
alwaysfact dependent and should not be determined smply by formulae, such as by solereference
to the place the board of directors meetsin cases involving the location of the office of acompany
director. We will return to this matter later in our decison.

10. Both parties agree that we must determine the location of the Appelant’s office as
director of Company A in deciding this goped. This approach is entirdy consstent with that
adopted by Macdougal Jin Goepfert’ s case, and we agree with it. Of dl the cases cited to us, the
one having greatest relevance is McMillan v Guest (1942) 24 TC 190, since this was a House of
Lords decison dealing specificaly with the location of the office of a company director for the
purpose of liability to assessment under scheduleE of the Income Tax Act 1918 (the UK equivaent
of Hong Kong's sdlaries tax), rather than determining whether a company was resident in the UK
for the purpose of liability to assessment under the first case of schedule D (the UK equivaent to
Hong Kong's profits tax).

11. In McMillan v Gued, Lord Atkin held at page 202:

‘ The office of director of an English company, the head seat and directing
power of which is admitted to be in the United Kingdom, seems to me of
necessity to be located where the company is. Itisin fact part of the organic
structure of the corporation. ... | consider it to be clear that the director of an
English company which is resident in the United Kingdom, wherever he
resides and whether or not he takes any part in directing the affairs of the
company, holds an office in the United Kingdom.’

12. At pages 203 to 204 Lord Wright stated:

‘ The office of a director is something notional; itslocality is one degree, if that
Ispossible, even more notional. In my opinion, the placewhereit is exercised,
if itisexercised anywhereat all, isnot necessarily thetest. ... | agreewith the
Master of the Rollsthat it isin the office of director that the crucial testisto be
found, because” every right which a director has and every duty which under
the law, general or special, imposes on the director isto be exercised in this
country and nowhere else.”’

13. Lord Porter, who ddlivered the fina judgment, decided at pages 205 to 206:
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‘ For the present purposeit is enough to say that a person in the position of the
Appellant holds an office in this Kingdom despite the fact that he has not in
fact attended any meetings in this country since 1931. Heis a director of a
company resident and managed in this country, entitled to attend any board
meetings which may be held here, giving advice as to matters concerning its
management, and supplied at least with itsformal literature. In such a caseit
is, | think, immaterial that most, if not all, of [the appellant’s] activities are
carried out in America; he still holds an office in the United Kingdom.’

14. We note dso that in Goodwin v Brewster (1951) 32 TC 80 (Court of Apped),
Jenkins LJ held at page 95 that:

‘ [McMillan v Guest] clearly shows that the office of a director — the ordinary
office of a director — of a company incorporated here and resident hereis an
office in the United Kingdom within the meaning of Schedule E. It shows,
further, that the place of exercise of the officeisnot a decisive consideration in
such a case.’

15. Ms Chow sought to explain McMillan v Guest on the ground that there was no
disputein that case that the company was centraly managed and controlled, and thusresident in the
United Kingdom. By way of contrast, since the head seat and directing power of Company A were
outsde Hong Kong as evidenced by the board meetings outside Hong Kong, she argued that
McMillanv Guest and Goodwin v Brewster supported the Appellant’s clam that the source of his
directors feeswas outsde Hong Kong.

16. AsMs Chow acknowledges, a company may have more than one resdence for the
purpose of edablishing liability to income tax (Swedish Centrd Ralway Company, Ltd v
Thompson (1925) 9 TC 342). In this regard, however, she drew our attention to Koitaki Para
Rubber Estates Ltd v FCT (1940) 6 ATD 42 where Dixon J at pages 45 and 48, referring to the
Swedish Centrd Railway case, stated:

‘ The better opinion, however, appearsto be that a finding that a company isa
resident of more than one country ought not to be made unless the control of
the general affairs of the company is not centred in one country but is divided
or distributed among two or more countries. The matter must always be one
of degree and residence may be constituted by a combination of various
factors, but one factor to be looked for isthe existencein the place claimed as
a residence of some part of the superior or directing authority by means of
which the affairs of the company are controlled.
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... [ Citing many of the cases on company residence relied upon by Ms Chow,
Dixon J continued] From these passages it would seem to be proper to
conclude that residence of a company depends upon the existence within the
country for which it is claimed of some part at least of the superior
administration or control of the company’s general affairs.’

17. It iscommon ground between the parties that, in accordance with McMillan v Gued!,
we must determine the location of the Appelant’s office and, in this regard, it is necessary to find
that Company A isresidentin Hong Kong in order to concludethat the Appd lant’ s office is located
in Hong Kong. Ms Chow urges us to determine residence solely by reference to centrd
management and control (as evidenced by the fact that al of Company A’s board meetings were
convened outside Hong Kong), whereas Ms Ngan for the Commissoner submits that residence
can be congtituted by a combination of factors, including ‘a scrutiny of the course of business and
trading (De Beers Consolidated Mines, Ltd v Howe (1906) 5 TC 198, 213), and even though
centra management and control of Company A may be outsde Hong Kong (Swedish Centrd
Ralway case). Although we do not reject Ms Ngan's arguments in their entirety, we note thet
certain of her submissions were framed very widely indeed, and if Jabbour’s case applied in this
matter, aloca source could arguably be attributed to directors fees received from any company
having afixed place of busnessin Hong Kong. Thiscannot be correct and wergect the suggestion
emphétically. We dso rgect the argument that central management and control, or some part
thereof, need not be present in Hong Kong for the Appelant’ s office to be located in Hong Kong.

18. At thisjuncture, it isappropriate to return to the Appdlant’ s evidence and record our
findings thereon. In her submissons, Ms Chow asked usto find that:

(@ TheAppdlant and hiswife, Madam B, beneficidly owned Company A. They
werethe only two directors of Company A during therdevant time. Wesofind.

(b) TheAppdlant and Madam B were a dl relevant timesresdent in Tawan. We
so find.

() TheAppdlant and Madam B formed the highest directing authority of Company
A and exercised such authority substantially outsde Hong Kong. Werefuseto
meke thisfinding in these terms.

(i) Frs, wergecttheord evidence of the Appellant that he consulted hiswife
on dl financid and other important metters.  In dl the documentation
presented to us, her name never appeared except on forma documents
necessary for purposes d the Companies Ordinance (CO’). On the
evidence before us, she signed no correspondence (except the self-serving
letter sent to the assessor at paragraph 2(f)(ii)), and there is nothing to
suggest that she communicated with the airliners, Company A’s customers
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(i)

(i)

or Company A's gaff in any way. We find that the red controlling and
directing mind of Company A was the Appdlant — and the Appdlant
aone.

Second, we find that little, if any, red business was conducted a the
directors meetings described at paragraph 2(f)(i) (gpart from complying
with various requirements of the CO), with the exception of setting the
level of directors fees. In our view, the Appelant was made well avare
that for tax purposes he should not hold directors: meetingsin Hong Kong.
And his evidence indicated that he obvioudy did everything possible to
avoid this, to the point where board minutes were prepared and signed for
amesting in Macau that did not take place. An additiona problem, which
can be seen with the benefit of hindsight, was that the directors decided
virtudly nothing of red subgtance at these meetings. They were certainly
not the medium through which centrd management and control of
Company A was exercised. The explanations given by the Appellant of
the circumstances relating to where the meetings were held and where the
minutes were signed did not enhance his credibility in any degree.

Third, on the question as to where the Appellant exercised his directing
authority, we find that he exercised it both in Taiwan (to amgor degree),
and dsoin Hong Kong (to alesser degree). Wergect asincredulous his
clamsthat during hislengthy period of stay in Hong Kong hisdedingswith
Company As office gaff amounted to him dropping in to say ‘hdlo’
without discussing any important business matters. What then did he do
during his 190 days in Hong Kong? We find that he would have done
exactly what he would have done outs de Hong Kong, namely manage and
control the business of Company A. Given the Appdlant’s evidence on
matters such as (1) the fact that determination of freight rates was not a
sample, sraightforward exercise, (2) the fact that al of Company A's
customers were Hong Kong-based freight forwarders, and (3) the fact
that he was nvolved in leasing the office premises, recruiting staff and
opening bank accountsfor Company A in Hong Kong, we cannot see how
key business decisions (or asMs Chow put it the strategic or fundamental
questions of palicy relating to the direction of the business’) stopped at the
border every timethe Appellant arrived in Hong Kong and were somehow
quarantined in Taiwan and oversess. In thisregard, we note also that the
Appdlant’s trips to Hong Kong were not invariably short-term: on 14
occasions he stayed in Hong Kong for between five to ten days a atime
(seebundle R, pages 1 to 2).
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(iv) Weshould gate generdly that when giving evidence-in-chief we found the
Appdlant to be an impressve and cgpable witness. However, in
Cross-examination on various matters (such as those referred at paragraph
3(g) to (s) above in the ‘Ord evidence of the Appdlant’), he was
measurably lessimpressive. For ingtance, his explanations as to what he
did in Hong Kong, where the board meetings were held and why none of
the board minutes were signed in Hong Kong (given his travel schedule)
appeared forced and bordered on the evasive.

(d) Company As daff in Hong Kong looked after Company A's day-to-day
busnessonly. They had no rolein exercisng any directing authority. We agree
there is no direct evidence before us to rebut this statement, but note that the
Hong Kong staff obvioudy executed the Appelant’ s commands in carrying out
their duties to the company and, in particular, Mr E (having the designation of
‘Managing Director’) may well have represented the Appellant’ s mind and will
in Hong Kong, given that he reported to the Appellant on aregular basis. Inthis
regard, we note Meridian Globa Funds Management v Securities Commission
[1995] 2 AC 500 (Privy Council). This case concerned theissue of attribution
of an officer of acompany’ s knowledge to the company itsdf and, in that sense,
Is not directly relevant to the issue before us. However, in the course of
examining the attribution rule, Lord Hoffmann at page 509 discussed the
‘anthropomorphism’ used by Viscount Haldanein Lennard’ s Carrying v Asdic
Petroleum [1915] AC 705 (and commented on by Denning LJ in Balton v
Graham[1957] 1 QB 159). Denning LJ said:

A company may in many ways belikened to a human body. It hasabrain
and nerve centre which controls what it does. It also has hands which
hold the tools and act in accordance with directions from the centre.
Some of the people in the company are mere servants and agentswho are
nothing more than hands to do the work and cannot be said to represent
the mind or will. Others are directors and managers who represent the
directing mind and will of the company, and control what it does. The
state of mind of these manager sisthe state of mind of the company and is
treated by the law as such.’

The relevance of this metaphor in our case is that, on the facts, we find that
Company A’s controlling mind and will isfound in the person of the Appellant.
He was not merdly the hands but the brain and nerve centre of the company. It
should follow that, to the extent that it is conceded that Company A is carrying
on business in Hong Kong, there cannot be any doubt that the Appdlant’s
control and direction is effected at least in part in Hong Kong when he was
present here for gppreciable periods of time.
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(¢) The management and control of Company A, which included performing
financid and treasury functions, monitoring thefundsof Company A, formulating
and deciding important business and policy, controlling sale performance dl
took placein Tawan. We refuse to make this finding.

As dated above, we find that the Appelant exercised his directing authority
both in Tailwan and Hong Kong (albeit to alesser, but certainly not de minimis,
degree). We thusfind that, during the rlevant years of assessment, some part
of the superior administration or control of Company A's generd affairs took
place in Hong Kong. Company A can therefore be resdent in Hong Kong,
regardless of whether it was adso resdent in Tawan (see Swedish Centra
Railway case; Koitaki Para Rubber Estates Ltd v FCT (1940) 6 ATD 42, per
DixonJ). To pargphrase Dixon JintheKoitaki case at page 47: it isevident that
control and management was concentrated in the hands of the Appellant whose
operations during the rdevant time were not confined within the politica
boundaries of one jurisdiction.

19. Given our finding that some part of the superior and directing authority of Company A
was present in Hong Kong, we return to Goepfert’s case quoted above. As previoudy stated,
Goepfert's case indicates that source of income for saaries tax purposes is fact dependent and
should generdly be determined by adopting a broad totdity of facts gpproach. This approach
highlights a lingering difficulty we percelved with Ms Chow's very detailed and well-argued
submisson.  Specificaly, we were not convinced that the source of income from the office of a
company director should only and soldy be determined by reference to where the company is
centraly managed and controlled. To modify the words of Macdougal Jin Goepfert's case,
quoted above: gppearances may be deceptive; at the very least, when some part of the superior
and directing authority isfound in Hong Kong, surely the Commissioner is entitled to examine other
factorsthat point to wherethe company isresident (gpart from smply weighing the Hong Kong part
againg the whole) to determine the red locus of the source of income from the office in question.

20. MsNgan argued that, even assuming central management and control of Company A
was exercised outsde Hong Kong, it fill resded in Hong Kong. Shereferred to the following facts
to support this contention:

(@ Company A wasincorporated in Hong Kong.

(b) Company A had its registered office in Hong Kong.

() Company A carried on its business of air cargo agency in Hong Kong. Its

cusomerswere dl loca cargo forwarders carrying on their busnessesin Hong
Kong.
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(d) Company A carried on business at a fixed place of businessin Hong Kong.
(e) Company A recruited and employed its saff in Hong Kong.

(f) Company A maintained a bank account in Hong Kong from which it paid the
Appdlant’ s emoluments, it deposited its trade receipts and settled its business
expenses.

(@ Company A wasrequired by law to keep itsregister of members, directors and
secretary in its regigtered office in Hong Kong.

(h) Company A’s accounts were audited in Hong Kong.
() Company A’sdirectors had to comply with the CO of Hong Kong.

21. These facts remind us of the decison of the House of Lords in the Swvedish Central
Rallway case, where at page 373 Cave, L C stated that: ‘ The central management and control of
a company may be divided, and it may “ keep house and do business’ in more than one
place; and if so, it may have morethan oneresidence.’” On thefacts of that case, very little was
needed to be performed in the UK to justify the conclusion that the company was aso resdent
there (as wdl asin Sweden).

22. By way of contragt, thefactshighlighted in this gpped by Ms Ngan are much stronger
than those of the Swedish Central Rallway case to support a conclusion that Company A was
resdent in Hong Kong, notwithstanding that by virtue of its centrd management and control
Company A may aso be resdent in Tawan. Accordingly, we find that not only was part of
Company A’s superior and controlling authority present in Hong Kong, it aso kept house (at the
very least it performed some of the vita organic operationsincidenta to its existence as a company
in Hong Kong) and had substantia business operationsin Hong Kong. On this basis, applying the
Swedish Centra Rallway case, as explained by Dixon Jin Koitaki Para Rubber Edtates, we
conclude that Company A wasresident in Hong Kong and, in accordance with McMillan v Gues,
that the Appdlant’ s office of director of Company A was located in Hong Kong.

Conclusion

23. Our andysis and findings of fact show that we have proceeded in the following way.
In accordance with McMillan v Guest, we determined the location of the Appdlant’s office by
reference to where Company A was resdent. This, in turn, initidly depended upon where the
company was centraly managed and controlled. (We note that this andys's essentidly accords
with the Departmentd Interpretation and Practice Notes referred to above.) We have found that
the Appelant was the sole embodiment of such centra management and control and that he




INLAND REVENUE BOARD OF REVIEW DECISIONS

exercised this partly in Hong Kong. We then proceeded to congder the totdity of facts and
concluded that Company A conducted substantial business operations and kept house in Hong
Kong. On the facts found, we therefore conclude that Company A was resident in Hong Kong.
Thisis sufficient for us to decide that the Appellant was lidble to sdlaries tax on his directors fees
and to dismissthis goped. Unlike the case of income from employment, no statutory provision for
gpportioning the fees is contained in the Inland Revenue Ordinance.

24, It is left for us to thank both Ms Chow and Ms Ngan for their very helpful and
comprehendve arguments and submissons before us.



