INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D118/02

Penalty tax — gppelant’ s falure to comply with the requirements of the notice given to him under
section 51(1) of the Inland Revenue Ordinance (IRO’) — any reasonable excuse — higory of
additiona tax — references of 100% of the tax involved as the garting point for impostion of
additional tax are not intended to substitute the proper gpproach which isto consder whether the
amount of additiona tax is excessve by reference to the amount of tax undercharged — the
circumstances of each particular case must be examined bearing in mind that the maximum pendty
is 300% — section 82A makes no digtinction between the five categories of transgressons — the
exposure to treble the amount of tax undercharged is applicable to each — factors that affect the
level of pendty —length and nature of the delay — unblemished record of the gppellant in submitting
hisreturnsfor the preceding years— the Board’ s comment on the pendty loading statement issued
by the Revenue— an assessment at 20% of the tax involved was reasonable in the circumstances —
sections 51(1), 51(8), 80(2), 82 and 82A of the IRO.

Pand: Ronny Wong Fook Hum SC (chairman), Andrew JHakyard and Kenneth Kwok Hing Wai
SC.

Date of hearing: 21 November 2002.
Date of decison: 23 January 2003.

This was an apped againgt an assessment dated 9 July 2002 whereby the Commissioner
levied additiond tax in the sum of $59,700 against the appellant, who was a director of Companies
A to D at dl materid times, in respect of his dleged failure to comply with the requirements of the
notice given to him under section 51(1) of the |RO for the year of assessment 1996/97. Thesum so
levied amounts to 49.49% of $119,535, which was the tax involved in the year of assessment in
question.

The facts gopear sufficiently in the following judgment.

Hed:

1.  TheRevenue swaiver of the surcharge on 27 April 1998 must have been premised
in part on the non-receipt of the original notice of estimated assessment.

2.  TheBoardwaspreparedtoinfer in the circumstances of this case that the gppdlant
did not receive the Origina Return.
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This did not, however, dispose of the Revenue’s case which was premised on the
gopelant’ s fallure to comply with the notice handed to him during the interview on
19 March 1998.

The gppelant should have submitted the First Duplicate Return within one month
from 19 March 1998. He defaulted until 26 January 2002. The default was
therefore over a period of three years and nine months.

The Revenue submitted that the default was in respect of aperiod of four years and
eight months. That was computed on the assumption of due receipt of the Origind
Return. In so far as the Commissioner took the longer period into consideration in
ariving a his assessment of additiond tax, he would have erred in so doing.

The appdlant sought to lay blame on the Revenue for not keeping track of his
residential address as reported to the Revenue by his employer.

Giventhe Board' s acceptance that his default, if any, could only have started on 19
April 1998, it was gtrictly unnecessary for the Board to comment on this argument.

The Board would confineitsdlf to pointing out that the obligation under section 51(8)
of the IRO to notify the Commissioner of the change of address is a persond

obligation imposed on the gppellant. He himsdf has to bear the consequence for
non-discharge of that obligation.

Thegppdlant’ s principa argument for non-submission of the First Duplicate Return
was premised on his disagreement with the Revenue on the amount of expense
reimbursement.

The Board accepted the submisson of the Revenue that this did not congtitute
‘reasonableexcuse’. In Alexander v Wallington General Commissonersand Inland
Revenue Commissioners[1993] STC 588, the English Court of Apped approved
the following observations of Goulding Jin Dunk v Havant Generd Commissioners
[1976] STC 460:

“ What the taxpayer has to declare is “ that the return is to the best of his
knowledge correct and complete’ . If (and | express no view, because it is
not for me to go into the evidence on it, whether special difficulties arise in
thisparticular case) a taxpayer finds circumstances that make the best of his
knowledge more than usually unreliable, it is open to him to put against a
figure for a particular item of income such words as “ Estimated” , “ See
accompanying memorandum” , or something of that kind, and explain the
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circumstances. If he hasdone hisbest— and, of course, heisunder a duty to
use all proper sources of knowledge — he will not, in my view, be guilty of
making a false statement providing, as | say, he putsin a genuine estimate
and, if necessary, explainsthat it isnot very reliable’.

The Board was of the view that a Smilar approach as set out in Dunk v Havant
Genera Commissioners should have been adopted by the gppdlant inrelaion to his
return for the year of assessment 1996/97.

There was no chalenge whatsoever of the amount of income from Company A and
Company D. If there were other items in dispute with the Revenue, the gppel lant
could have explained his contention in a separate document accompanying his
return. It was wholly wrong to await resolution of the digpute before submitting his
return. The appellant’ s position was dl the more untenable given his agreement on
15 June 1999 that dl expenses reimbursed be subject to salariestax for the year of
assessment 1996/97.

The Board rejected the gppellant’ s contention that the Revenue extended the time
for hiscompliance by itsletter of 19 December 2001. That letter outlined theterms
of settlement as proposed by the Revenue in relation to the additional amount to be
assessed for the years of assessment 1991/92 to 1997/98. Those terms included
the submission of the Second Duplicate Return within one month from the date of
that letter. The Revenue expresdy reserved its right to impose additiond tax after
agreement on the additional amount to be assessed. Therewas no suggestion in that
letter that the Revenue condoned the past default of the appellant.

For these reasons, the Board was of the view that the Appellant had no reasonable
excuse for his fallure to comply with the written notice given to him on 19 March
1998.

The Revenue adopted a 100% arting point in this case. The Board invited the
Revenueto judtify the sameinthelight of history of additiona tax under section 82A;
the inter-relationship between section 82A and the other penaty sections in the
IRO; the decided cases of this Board and the penalty loading statement used by the
Revenuein ng additiond tax.

Section 82A was firg introduced by the Inland Revenue (Amendment) Ordinance
1969.

When it was fird introduced, the offender was ‘liable to be assessed under this
section to additiond tax of an amount not exceeding the amount of tax which has
been undercharged in consequence of the incorrect return ...".



18.

19.

20.

21.

22.

23.

24,

25.

26.

INLAND REVENUE BOARD OF REVIEW DECISIONS

That new section was introduced pursuant to the recommendationsin Part | of the
Report of the Inland Revenue Ordinance Review Committee (‘the Report’).

According to the Report, the new tax wasintended to be an ‘ adminigtrative pendty’
not applicable to casesinvolving ‘wilful intent to evede tax .

The Report was of the further view that ‘the administration should not be
empowered to impose a heavier monetary pendty for an offence than the maximum
pendty which the Court could impose for the same offence. The then
Commissoner of Inland Revenue envisaged that ‘the full penaty equa to 100% of
the tax undercharged would only be imposed for aggravated offences such as might
be considered as borderline cases for prosecution under Section 82(1)’.

Section 82A was amended by the Inland Revenue (Amendment) (No 2) Bill
published in the gazette on 27 March 1975.

The amendments empowered the Commissioner to impose additiond tax at treble
the amount of tax undercharged.

The amendments dso brought into the net for the firg time the cases where the
taxpayer failsto comply with the requirements of anctice given to him under section
51(1) or (2A) or failsto comply with section 51(2).

The then Financid Secretary informed the Legidative Council in the course of

debates on this Bill that the amendments were introduced because ‘ the pendties are
not sufficiently high to act as a deterrent to some would-be evaders'. ‘Because of
high interest rates and inflation, even where the maximum penaty of 100 per cent is
Imposed asit isinthewordt type of case, thetaxpayer is often no worse off than if he
hed paid thetax induetime’. ‘... with a standard rate of 15 per cent, except for
corporations where the rate is ... 16¥per cent, the worst that can happen to an

offender if heiscaught isto pay tax at 30 or 33 per cent —to put it at its lowest level
it is worth taking a sporting chance’. The leve of pendty was to serve as ‘...
inducement to a taxpayer to make a clean breast of things and submit corrected
returns’ .

Section 82 of the IRO permits pendty to beimpaosed in relation to seven categories
of acts committed by the offender ‘wilfully with intent to evade [tax]’.

Section 80(2) embodies offences smilar to those in section 82A but envisages the
same being dedt with by proceedingsin Court. On conviction the offender isligble
to:
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(@  afineatleve three (that is, $10,000) and
(b) afurther fine of treble the amount of tax involved.

For the year of assessment 2000/01, the level of fine under section 80(2) was
around $2,500. Of the 33 cases dedlt with in Court between 1971 and 2002, the
arithmetical mean of further fine imposed for violation of section 80(2) is 97.5% of
the tax involved.

According to the pendty loading statement, the Revenue took into account various
factors in deciding whether prosecution is to be ingdituted under section 80(2).
Amongs those factors is ‘the strength of evidence. The Board would caution
againg the use of section 82A asa soft option where thereisinsufficient evidence to
support the violation. The ‘adminidrative pendty’ should not be used as an
expedient means to shift the evidential burden onto the taxpayer.

ThisBoard had repeatedly recognized that it had no jurisdiction to interfere with the
discretion of the Commissioner as to which statutory provison the Commissoner
would sdelect to ded with any transgression.

It was however afar assumption to make that section 80(2) was reserved for more
serious cases. The figure of 97.5% therefore represented the level adopted by the
Court for those cases. This was on top of the average fine of $2,500 and the
publicity and shame of a conviction.

This Board had in numerous cases referred to 100% of the tax involved as the
garting point for imposition of additiona tax. Such references were not intended to
subgtitute the proper gpproach which was to consder whether the amount of
additiona tax was excessive by reference to the amount of tax undercharged.

The cases decided by this Board were not a one as to the circumstances whereby
assessment at 100% was applicable.

One of the earliest atement in relation to assessment a 100% of the tax involved
wasto befound in D53/88, IRBRD, val 4, 10. The Board there pointed out that
penaty at 100% of the amount of tax undercharged was gppropriate to those cases:.

(@  wherethere has been no crimina intent and the taxpayer has totdly faled in
his or its obligations under the IRO or
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(b)  wherethe Commissioner hashad to resort to investigations or the preparation
of assets betterment statements or has otherwise had difficulty in ngthe
tax or

(c) wherethefalure by the taxpayer to fulfill his or its obligations under the IRO
has perssted for a number of years.

Smilar sentiments were expressed by this Board in D34/88, IRBRD, vol 3, 336:

‘ As previous Boards have stated in cases of this nature, the starting point for
assessing an appropriate penalty would appear to be approximately 100% of
the tax underpaid. In effect, this means that, for completely ignoring one's
tax obligations, one can assumet hat oneislikely to have to pay about double
the tax which other citizens who handle their tax affairs properly are
required to pay.” (emphasis added).

These statements were at variance with the postion adopted by the Board in
D62/90, IRBRD, val 5, 451 and D52/93, IRBRD, vol 8, 372 where the Board
stated that:

*100% of the tax undercharged should be taken as the norm, that is, the
measure for a case where there are neither aggravating nor mitigating
circumstances .

Thisstatement seemed to indicate that 100% of the tax undercharged was intended
to apply to the run of the mill type of cases. It was inconsistent with the broad
categories outlined in D53/99 and D34/88. The Board preferred the statementsin
D53/88 and D34/88.

Given the fact that 97.5% represented the level of additional fine imposed by the
Court for more serious cases, it would be wrong for the Board to adopt 100% as
the starting point for a case with no aggravating or mitigating circumstances.

Thecircumstances of each particular case must be examined bearing in mind thet the
maximum pendty was 300%.

Depending on the circumstances of each individual case, the Board has approved
additional tax a 200% of the tax involved in D22/90, IRBRD, val 5, 167 and in
D53/92, IRBRD, vol 7, 446 and a 210% of the tax involved plus 7% compound
interest per annum in D43/01, IRBRD, vol 16, 391.
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Section 82A made no digtinction between the five categories of transgressons. The
exposure to treble the amount of tax undercharged was applicable to each.

The Board was of the view that the principles established in D53/88 and D34/88
were equally gpplicable to late return cases.

However, as most of the late return cases did not fdl into the categories established
by D53/88 and D34/88, the level of pendty for those cases was much lower.

In D53/93, IRBRD, vol 8, 383, the Board pointed out that
‘... a substantially lower penalty was appropriate if the delay or default
related to one year of assessment only and if the return was accepted by the

Revenue without requiring an investigation'.

The approach of this Board wasto consider the overall circumstances of each case.
Fectorsthat affect the level of penaty include:

(@  Thelength and nature of the delay
(b)  Theamount of tax involved

(c) Theabsence of an intention to evade
(d)  Whether thereis any loss of revenue
(e) Thetrack record of the taxpayer

(f)  The acceptance of the tax return eventudly submitted without further
investigation by the assessor

(@ Thelack of education on the part of the taxpayer

(h)y  The steps taken to put the taxpayer’ s house in order
(i)  Theprovison of management account

()  Conduct of the taxpayer before this Board

Depending on the circumstances of each individual case, the Board had approved
additiond tax a 100% of thetax involved in D65/00, IRBRD, vol 15, 610 to 0.2%
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of the tax involved in D24/94, IRBRD, val 9, 226 for late submisson of return
without reasonable excuse.

The Revenueinformed the Board that the pendty loading statement had beenin use
by the Department for dmost 33 years. Aspointed out by the Revenue, thetablein
that statement ‘actudly has three dimensons. one is culpability, the second is
cooperation, and the third iscommercial redtitution’. In future, taxpayers would be
advised of the category and group of penaty loading being levied in the additiond
tax assessments.

The Board welcomed the proposed publication of the pendty loading statement and
the intimation that taxpayers assessed to additiona tax would be informed of the
basis of assessment.

The Board was however concerned with severd aspects of the penalty loading
statement placed before the Board by the Revenue:

(@ At page 3 of the pendty loading statement, the Revenue pointed out that in
generd, section 82A pendties were imposed by the Department on four
types of cases:

() fidd audit and investigation cases;

(i)  profitstax cases,

(i) sdariestax and property tax cases and
(iv)  personal assessment cases.

(b) The Board was of the view that it was mideading to group ‘field audit and
Investigation cases together with the other three categories. The field audit
and investigation would have been conducted in relation to casesfaling within
the other three categories. What should have been brought out wasthat field
audit and investigation conducted would heighten the chance of additiond tax
being impaosed and would have amateria impact ontheleve of additiona tax
assessed.

(© Thethree‘dimensons referred to by the Revenue were certainly important
factorsin determining the leve of additiond tax. They did not condtitute all
the factors which this Board takes into account in deciding whether the
additiond tax wasexcessveor otherwise. The pendty loading table at page
4 of the satement aso gave the mideading impression that once a case was
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characterized within a ‘normd loading’, the assessment could only be
increased up (but not down) to the maximum including commercial restitution.

(d) TheBoard had referred to in paragraph 50 of the decision the type of cases
where a levy of 100% of the tax involved was appropriate. The pendty
loading table did not fully reflect the leve that the Board so indicated.

Thiswas a late return case in respect of one year of assessment. The delay was
three years and nine months.

The Board agreed with the Revenue that the gppellant wasrecklessin rdation to his
obligations under the IRO. The appdllant refrained from submitting any return until

the Revenue had undertaken an extensve investigation. This was designed to put
the onus on the Revenue to extract from him his true income as opposed to his
discharging the burden of disclosure which rests squarely on every taxpayer.

The Board was however concerned with one tax year.

The Revenue said tha the gppdlant’s default for the year of assessment 1996/97
was designed to conced his position in preceding years of assessment.

Given the comparatively smdl discrepancies in the returns of the previous years of
assessment, the Board was not prepared to accept this submission.

Furthermore, the gppdlant had been pendized in respect of the other years of
asessment.  In respect of the year of assessment n question, he sgnified his
agreement on 15 June 1999.

The notice of estimated assessment dated 24 December 1997 was premised on
incomeat $784,840. Theincome after investigation was $796,900. Therewasloss
of revenue but the loss was not substartid.

Apart from the year of assessment in question, the gppdlant had an unblemished
record in submitting his returns for the preceding years of assessment.

Given the length and nature of the ddlay, the Board was of the view that this case
merits additiond tax at arate higher than 10%.

The Board was however of the view that the Revenue had over-estimated the
gravity of the delay.
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59. Inadl thecircumstances, the Board considered that an assessment at 20% of the tax
involved was reasonabl e in the circumstances.

60. The Board dlowed the apped in part and substituted the assessment appeded
againg by an assessment in the sum of $23,900.

Appeal allowed in part.
Cases referred to:

D94/97, IRBRD, vol 12, 517

Alexander v Wadlington Generd Commissioners and Inland Revenue Commissioners
[1993] STC 588

Dunk v Havant Generd Commissioners[1976] STC 460

D53/88, IRBRD, vol 4, 10

D34/88, IRBRD, vol 3, 336

D62/90, IRBRD, val 5, 401

D52/93, IRBRD, vol 8, 372

D22/90, IRBRD, val 5, 167

D53/92, IRBRD, vol 7, 446

D43/01, IRBRD, val 16, 391

D53/93, IRBRD, vol 8, 383

D2/90, IRBRD, vol 5, 77

D85/01, IRBRD, vol 16, 696

D59/96, IRBRD, vol 12, 8

D63/96, IRBRD, vol 11, 641

D65/00, IRBRD, val 15, 610

D58/87, IRBRD, vol 3, 11

D64/94, IRBRD, vol 9, 361

D24/94, IRBRD, vol 9, 226

Chiu Kwok Kit for the Commissoner of Inland Revenue.
Chiu Ngar Wing of Mess's T C Ng & Co for the taxpayer.

Decision:

1 Thisisan appea against an assessment dated 9 July 2002 whereby the Commissioner
levied additiond tax in the sum of $59,700 againgt the Appdlant in repect of hisdleged falure to
comply with the requirements of the notice given to him under section 51(1) of the IRO for the year
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of assessment 1996/97. The sum so levied amounts to 49.49% of $119,535, which is the tax
involved in the year of assessment in question.

Statement of facts

2. Based on the agreed amended datement of facts, the agreed Statement of
supplementary facts, the bundles of documents submitted to us by the parties and bearing in mind
the Appelant’scommentsviaMessrs T C Ng & Co (‘the Tax Representative’) dated 21 October
2002, we make the following findings of fact.

3. During the years of assessment 1991/92 to 1997/98, the Appellant was employed by
the following companies:

Year of Company A CompanyB  Company C  Company D

assessment

199]]92 * k% * k% * k%

1992/93 *k* *k*

1993/94 *kk *hx

1994/95 *xk ok
1995/96 *xk *rx
1996/97 *xk ok
1997/98 *xk *rx

4. Atdl materid times, the Appelant wasadirector of Companies A to D. Heresigned

his directorship with Company C on 14 May 1996.

5. Prior to 20 July 1996, Company A carried on business at AddressE.
6. On divers dates, the assessor issued tax return - individuds for completion by the

Appelant. Thosereturnswere duly completed by the Appelant and submitted to the Revenue as
follows

Year of Date of issue Date of receipt Incomeretur ned
assessment of return of return $
1991/92 1-5-1992 21-5-1992 569,500
1992/93 3-5-1993 25-5-1993 455,300
1993/94 2-5-1994 26-8-1994 530,000
1994/95 1-5-1995 23-5-1995 434,400

1995/96 1-5-1996 10-6-1996 728,840
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7. Thesereturnsweredl sent to the Appdlant at Address E which wasreferred to asthe
Appdlant’s‘ Postal Address in each of thosereturns. Thereturnsaso referred to the Appellant’s
‘Resdentid Address in Housng Estate F (‘Address F).

8. On 1 July 1996, Company A applied to the Post Officefor redirection of itsmail from
AddressE to Address G for the period between 20 July 1996 and 19 October 1996. This request
for re-direction was extended on 7 October 1996 for an additiona year.

9. On 16 April 1997, Company A and Company D sent to the Revenue the employer’s
returnsin respect of the earnings of the Appellant for the year ended 31 March 1997. Company A
gave Address F asthe resdential and correspondence address of the Appd lant whilst Company D
gave Address G for like purpose.

10. On 1 May 1997 the assessor sent areturn for the year of assessment 1996/97 (‘the
Origind Return') tothe Appdllant at AddressE. The Appellant was asked to complete and return
the same within one month.

11. The Origind Return was not submitted by the Appellant to the Revenue. In the
absence of such submisson the Revenue issued a notice of estimated assessment againg the
Appdlant for tax in the sum of $117,726 payable by two ingaments on 4 February 1998
($88,294) and 5 May 1998 ($29,432). This notice of estimated assessment was also sent to the
Appelant at AddressE.

12. In March 1998, the Revenue commenced investigation into the tax affairs of the
Appdlant and Companies A to D. On 3 March 1998, the Appellant appointed the Tax
Representative to ded with histax affairs.

13. On 19 March 1998, the Appdlant atended an interview with the assessors in the
company of the Tax Representative. According to the notes of thisinterview:

(@ The assessors reminded the Appelant of the obligations of taxpayers under the
IRO and the pend consequences in the event of default. The Appdlant
indicated that he understood the explanations.

(b) The Appdlant was handed a duplicate tax return for the year of assessment
1996/97 (‘the First Duplicate Return).

(c) TheAppedlant informed the Revenue that he had correctly reported hisincome
and no review was carried out with histax representative.

(d) The Appellant amended his correspondence address to care of Address G.
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14. On 24 March 1998, the notice of estimated assessment referred to in paragraph 11
above wasre-directed to the Tax Representativefor attention of the Appellant. On 20 April 1998,
the Revenue imposed a surcharge on the Appdlant for fallure to effect due payment. By letter
dated 21 April 1998, the Appellant urged the Revenue to waive this surcharge ashe did not receive
the Origind Return, he had no knowledge of the notice of estimated assessment until the same was
re-directed to the Tax Representative and that was his first delay in paying his sdlariestax. After
conddering these representations of the Appellant, the Revenue cancelled the surcharge on 27
April 1998. The Appdlant paid the two insaments demanded in the notice of estimated

assessment in late March and April 1998.

15. Thereturn for the year of assessment 1997/98 was sent to the Tax Representative for
submission by the Appellant on 1 May 1998. The Appellant duly submitted the same on 13 May
1998.

16. The Revenue continued with its investigation. By letter dated 31 March 1999, the
Appdlant was asked to provide information and documents for the period between 1 April 1991
and 28 February 1999. The Appellant was asked whether he would agree to offer the amount of
local travelling dlowances and accommodation expenses reimbursed by Company C for additiond
salariestax assessment for the year of assessment 1996/97. By letter dated 15 June 1999, the Tax
Representative furnished the information requested and indicated agreement on the part of the
Appdlant for the expenses reimbursed to be subject to sdaries tax for the year of assessment
1996/97.

17. By letter dated 19 December 2001, the Revenue outlined various proposals for
Settlement ‘ on the additiona amount to be assessed under Sdaries Tax for the years of assessment
1991/92 to 1997/98'. The Revenue proposed that the private expenses reimbursed by the
Appdlant’ semployers, in addition to theincome stated in the returns of hisemployersfor theyears
of assessment 1991/92 to 1997/98 should be assessed to tax.

(& Inparagraph 4 of thisletter, the Revenue stated that:

‘ For the year of assessment 1996/97 ... Asaduly completed tax return is not
yet submitted, | attach a duplicate Tax Return — Individuds for your
completion. Please submit the return within One Month from the date of this
letter’.

The duplicate return so attached will hereinafter be referred to as ‘the Second
Duplicate Returri .

(b) The Revenue pointed out in paragraph 6 of thisletter that:
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* After your badc tax ligbilities are agreed, your case will be submitted to the
Commissioner or her Deputy for considering the pena actions under Part XIV
of the Ordinance, including prosecution, Additiond Tax and compound offer.
If Additiona Tax isto be imposed, the maximum amount of penalty could be
treble the amount of the tax undercharged.’

18. On 18 January 2002, the Tax Representative collected from the Revenue another
duplicate return (‘the Third Duplicate Return') for the year of assessment 1996/97. This was
completed by the Appdlant and returned to the assessor on 28 January 2002. The Appdlant
reported the following income in this return:

Employer Capacity Period covered Income
From To $
Company A Director 1-4-1996 31-3-1997 656,849
Company C  Director 1-4-1996 31-3-1997 68,050
Company D Director 1-4-1996 31-3-1997 72,000
796,899
19. By letter dated 28 January 2002, the Tax Representative confirmed that the

Appellant agreed to be assessed on the amount reimbursed by hisemployersbut he claimed certain
deductions for the years of assessment 1995/96 to 1997/98.

20. After further correspondence between the parties, the Appellant agreed to sttle his
case asfollows:

Year of Assessable  Assessable Income Tax
assessment income before incomeafter  understated undercharged
investigation investigation

$ $ $ $

1991/92 569,500 592,003 22,503 3,375
1992/93 455,300 466,300 11,000 1,650
1993/94 530,000 574,335 44,335 6,650
1994/95 466,400 500,311 33,911 5,086
1995/96 784,840 832,517 47,677 7,151
1996/97 0 796,900 796,900 119,535
1997/98 777,000 880,012 103,012 13,906

3,583,040 4,642,379 1,059,339 157,353

21. By anotice under section 82A(4) of the IRO dated 22 May 2002, the Commissioner

informed the Appellant of his intention to raise additiond tax assessments on the Appellant in
respect of
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(@ theAppdlant’sfiling of incorrect returnsfor the years of assessment 1991/92 to
1995/96 and 1997/98 and

(b) theAppdlant’ sfalureto comply with the requirement under section 51(1) of the
IRO for the year of assessment 1996/97.

22. After considering representations on behdf of the Appellant dated 11 June 2002, the
Commissioner issued the following additiond tax assessments on 9 July 2002,

Year of Tax undercharged Additional tax under  Additional tax as

assessment section 82A per centage of tax
under char ged
$ $ %

1991/92 3,375 2,500 74.1
1992/93 1,650 1,200 72.7
1993/94 6,650 4,900 73.7
1994/95 5,086 3,800 74.7
1995/96 7,151 5,300 74.1
1996/97 119,535 59,700 50.0
1997/98 13,906 10,300 74.1

157,353 87,700 55.7

23. Thereisno apped before usin respect of the assessmentsfor the years of assessment

1991/92 to 1995/96 and 1997/98. The only apped is agang the assessment for the year of
assessment 1996/97.

Case of the Appéllant

24. The Appdlant submitsthat the Commissioner has no jurisdiction to impose additiond
tax under section 82A(1)(d) of the IRO as the notice under section 51(1) had not been given to
him. Relianceisplaced on D94/97, IRBRD, vol 12, 517.

25. The Appdlant contends that there was no failure to comply as the Revenue had
extended the time for compliance by itsletter of 19 December 2001.

26. The Appdllant further submits that he has a reasonable excuse for non-compliance
with the notice:

* As the invedtigation in fact darted after the gopelant’s non-compliance, the
duplicate tax return given to the gppellant is not the subject n issue because no



INLAND REVENUE BOARD OF REVIEW DECISIONS

matter whether it was filed right a the beginning of the invedtigation or a the
conclusion thereof, the amount of tax undercharged would till be calculated on the
total income not reported (i.e. by comparing the actua income reported with“$07)'.

27. The Appdlant drew our attention to the fact that after investigation by the Revenue,
the understatement for the past years was 6.82% of the total income.

28. The Appdlant says that the assessment is manifestly excessive ‘as the Revenue's
internd guiddine is 10% for the first offence and 20% for the second offence .

Casefor the Respondent

29. The notice under section 51(1) was given to the Appellant persondly when the First
Duplicate Return was handed to him during his interview with the assessors on 19 March 1998.

30. The Appd lant adopted a cavdier attitude and deliberately refrained from submitting
his return for the year of assessment in question until after concluson of the agreement with the
Revenueon dl thediscrepancies. Onthebasisof Alexander v Wallington Generd Commissoners
and Inland Revenue Commissioners[1993] STC 588, the Revenue submitsthat disagreement over
the amount of expense reimbursement is not a reasonable excuse for not submitting the requisite
return.

3L The ddiberate failure to submit the return was for the improper motive of conceaing
the expenses reimbursed in the preceding years. The fault on the part of the Appellant *had been
reckless, if not intentiona’ .

32. The additional tax imposed is not excessve because * Adopting 100% as the Sarting
point and give one-third discount for the small quantum involved, the pendty is around 66.7% .

Any reasonable excuse?

33. TheRevenue’ swaiver of the surchargeon 27 April 1998 must have been premised in
part on the non-receipt of the originad notice of estimated assessment. We are prepared to infer in
the circumstances of this case that the Appellant did not receive the Origind Return. Thisdoesnat,
however, digpose of the Revenue’s case which is premised on the Appellant’ s falure to comply
with the notice handed to him during the interview on 19 March 1998. The Appe lant should have
submitted the First Duplicate Return within one month from 19 March 1998. He defaulted until 26
January 2002. The default was therefore over a period of three years and nine months. The
Revenue submitted that the default wasin repect of aperiod of four years and eight months. That
was computed on the assumption of due receipt of the Origind Return. In 0 far as the
Commissioner took the longer period into condderation in arriving a his assessment of additiond

tax, he would have erred in so doing.
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34. The Appdlant sought to lay blame on the Revenue for not keeping track of his
resdential address as reported to the Revenue by his employer. Given our acceptance that his
default, if any, could only have started on 19 April 1998, it isdtrictly unnecessary for usto comment
on this argument. We would confine ourselves to pointing out that the obligation under section
51(8) of the IRO to notify the Commissioner of the change of address is a persona obligation
imposed on the Appellant. He himsdf has to bear the consequence for non-discharge of that
obligation.

35. The Appellant’s principa argument for norsubmisson of the First Duplicate Return
Is premised on his disagreement with the Revenue on the amount of expense rembursement. We
accept the submission of the Revenue that this does not conditute ‘reasonable excuse'. In
Alexander v Wadlington Generd Commissioners and Inland Revenue Commissioners (above
cited), the English Court of Apped gpproved the following observations of Goulding Jin Dunk v
Havant Generd Commissioners[1976] STC 460:

‘What the taxpayer has to declare is “that the return is to the best of his
knowledge correct and complete’ . If (and | express no view, because it is not
for me to go into the evidence on it, whether special difficulties arise in this
particular case) a taxpayer finds circumstances that make the best of his
knowledge more than usually unreliable, it is open to him to put against a
figure for a particular item of income such words as “ Estimated”, “ See
accompanying memorandum”, or something of that kind, and explain the
circumstances. If he has done his best — and, of course, he is under a duty to
use all proper sources of knowledge — he will not, in my view, be guilty of
making a false statement providing, as | say, he puts in a genuine estimate
and, if necessary, explainsthat it isnot very reliable’.

36. We are of the view that a amilar gpproach should have been adopted by the
Appdlant in relation to his return for the year of assessment 1996/97. There was no chalenge
whatsoever of the amount of income from Company A and Company D. If there were other items
in dispute with the Revenue, the Appdlant could have explained his contention in a separae
document accompanying his return. It is wholly wrong to await resolution of the digpute before
submitting hisreturn. The Appdlant’s postion isal the more untenable given his agreement on 15
June 1999 that dl expenses reimbursed be subject to sdaries tax for the year of assessment
1996/97.

37. We rgject the Appellant’s contention that the Revenue extended the time for his
compliance by its letter of 19 December 2001. That letter outlined the terms of settlement as
proposed by the Revenue in relation to the additional amount to be assessed for the years of
assessment 1991/92 to 1997/98. Those terms included the submission of the Second Duplicate
Return within one month from the date of thet letter. The Revenue expresdy reserved its right to
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impose additiond tax after agreement on the additiond amount to be assessed. There is no
suggestion in that letter that the Revenue condoned the past default of the Appellant.

38. For these reasons, we are of the view that the Appel lant has no reasonable excuse for
his falure to comply with the written naotice given to him on 19 March 1998.

History of additional tax

39. The Revenue adopted a 100% starting point in this case. We invited the Revenue to
judtify the same in the light of history of additiona tax under section 82A; the inter-relaionship
between section 82A and the other pendty sectionsin the IRO; the decided cases of this Board
and the pendty loading statement used by the Revenue in assessing additiond tax.

40. Section 82A was fird introduced by the Inland Revenue (Amendment) Ordinance
1969. When it wasfirgt introduced, the offender was *liable to be assessed under this section to
additional tax of an amount not exceeding the amount of tax which has been undercharged in
consequence of the incorrect return ... That new section was introduced pursuant to the
recommendationsin Part | of the Report of the Inland Revenue Ordinance Review Committee (‘ the
Report’). According to the Report, the new tax was intended to be an *adminigrative pendty’ not
aoplicable to casesinvolving ‘wilful intent to evadetax' . The Report was of the further view that
‘the administration should not be empowered to impose a heavier monetary pendty for an offence
than the maximum pendty which the Court could impose for the same offence. The then
Commissoner of Inland Revenue envisaged that ‘the full pendty equa to 100% of the tax
undercharged would only be imposed for aggravated offences such as might be considered as
borderline cases for prosecution under Section 82(1)’.

41. Section 82A was amended by the Inland Revenue (Amendment) (No 2) Bill
published in the gazette on 27 March 1975. The amendments empowered the Commissioner to
Impose additiond tax at treble the amount of tax undercharged. The amendments aso brought into
the net for the first time the cases where the taxpayer fails to comply with the requirements of a
notice given to him under section 51(1) or (2A) or fails to comply with section 51(2). The then
Financid Secretary informed the Legidative Council in the course of debates on this Bill that the
amendmentswere introduced because’ the pendties are not sufficiently high to act asadeterrent to
some would-be evaders. ‘Because of high interest rates and inflation, even where the maximum
penaty of 100 per cent isimposed asit isin the worst type of case, the taxpayer is often no worse
off than if he had paid the tax in duetime’. ‘... with a standard rate of 15 per cent, except for
corporationswhere the rateis ... 16¥per cent, the worst that can happen to an offender if heis
caught isto pay tax at 30 or 33 per cent —to put it at itslowest leve it is worth taking a sporting
chance . Thelevel of pendty wasto serveas’... inducement to a taxpayer to make a clean breast
of things and submit corrected returns’.

I nter-relationship between section 82A and the other penalty sections
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42. Section 82 of the IRO permits pendty to beimposed in relation to seven categories of
acts committed by the offender ‘wilfully with intent to evede [tax] .

(@ Onsummary conviction, the offender islidble to:
() afineat leve three (that is, $10,000) and
@)  afurther fine of treble the amount of tax involved and
@) imprisonment for Sx months.
(b) On conviction on indictment, the offender islidble to:
() afineatlevd five (that is, $50,000) and
@)  afurther fine of treble the amount of tax involved and
@) imprisonment for three years.
According to records maintained by the Revenue, there were 47 section 82 cases tried in the
Didtrict Court throughout dl theyears. The averagefineis 1.5 times of the amount of tax involved.
The offenders were visted with other pendties as provided for by that section, including an

immediate custodid sentencein ten cases.

43. Section 80(2) embodies offences smilar to those in section 82A but envisages the
same being dedt with by proceedingsin Court. On conviction the offender isligble to:

(@ afineatleve three (that is, $10,000) and
(b) afurther fine of treble the amount of tax involved.

For the year of assessment 2000/01, the leve of fine under section 80(2) was around $2,500. Of
the 33 cases dedlt with in Cout between 1971 and 2002, the arithmetica mean of further fine
imposed for violation of section 80(2) is 97.5% of the tax involved.

44, According to the pendty loading statement, the Revenue took into account various
factors in deciding whether prosecution is to be ingtituted under section 80(2). Amongst those
factorsis ‘the srength of evidence’. We would caution againgt the use of section 82A as a soft
option where there is insufficient evidence to support the violation. The ‘adminigrative pendty
should not be used as an expedient means to shift the evidentia burden onto the taxpayer.
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45, This Board has repeatedly recognised that it has no jurisdiction to interfere with the
discretion of the Commissioner as to which statutory provision the Commissioner selects to ded
with any transgression. It is however afar assumption to make that section 80(2) is reserved for
more serious cases. The figure of 97.5% therefore represents the level adopted by the Court for
those cases. This is on top of the average fine of $2,500 and the publicity and shame of a
conviction.

The 100% starting point

46. ThisBoard hasin numerous casesreferred to 100% of thetax involved asthe starting
point for imposition of additiona tax. Such references are not intended to substitute the proper
approach which isto consider whether the amount of additional tax isexcessive by referenceto the
amount of tax undercharged.

47. The cases decided by this Board are not a one as to the circumstances whereby
assessment at 100% is applicable.

48. One of the earliest statement in relation to assessment at 100% of thetax involved is
to befoundin D53/88, IRBRD, val 4, 10. The Board there pointed out that penalty at 100% of the
amount of tax undercharged is gppropriate to those cases:

(8 wherethere has been no crimind intent and the taxpayer hastotaly failed in his
or its obligations under the IRO or

(b) wherethe Commissioner has had to resort to investigations or the preparation of
assets betterment statements or has otherwise had difficulty in ng the tax
or

(c) wherethefalure by the taxpayer to fulfill hisor its obligations under the IRO has
perssted for a number of years.

49, Smilar sentiments were expressed by this Board in D34/88, IRBRD, vol 3, 336:

* As previous Boards have stated in cases of this nature, the starting point for
assessing an appropriate penalty would appear to be approximately 100% of
thetaxunderpaid. In effect, thismeansthat, for completely ignoring one’s tax
obligations, onecan assume that oneis likely to have to pay about double the
tax which other citizens who handle their tax affairs properly are required to

pay.” (emphasis added).

50. These statements are at variance with the position adopted by the Board in D62/90,
IRBRD, vol 5, 451 and D52/93, IRBRD, vol 8, 372 where the Board stated that:
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*100% of the tax undercharged should be taken as the norm, that is, the
measure for a case where there are neither aggravating nor mitigating
circumstances .

Thisstatement seems to indicate that 100% of the tax undercharged isintended to apply to the run
of the mill type of cases. It is inconastent with the broad categories outlined in D53/88 and
D34/88. We prefer the statementsin D53/88 and D34/88. Given the fact that 97.5% represents
thelevel of additiond fine imposed by the Court for more serious cases, it would be wrong for the
Board to adopt 100% as the darting point for a case with no aggravating or mitigating
circumstances. The circumstances of each particular case must be examined bearing in mind that
the maximum pendty is 300%. Depending on the circumstances of each individua case, the Board
has gpproved additiond tax at 200% of the tax involved in D22/90, IRBRD, vol 5, 167 and in
D53/92, IRBRD, vol 7, 446 and a 210% of the tax involved plus 7% compound interest per
annumin D43/01, IRBRD, val 16, 391.

Isthereadifferent starting point for latereturn cases under section 82A(1)(d)?

51 Section 82A makes no distinction between thefive categories of transyessons. The
exposure to treble the amount of tax undercharged is applicable to each.

52. We are of the view that the principles established in D53/88 and D34/88 are equdly
applicable to late return cases. However, as most of the late return cases do not fdl into the
categories established by D53/88 and D34/88, the leve of pendty for those casesis much lower.

53. In D53/93, IRBRD, vol 8, 383, the Board pointed out that
‘... asubstantially lower penalty was appropriateif the delay or default related
to one year of assessment only and if the return was accepted by the Revenue

without requiring an investigation’.

54. The gpproach of this Board is to consider the overal circumstances of each case.
Fectors that affect the level of pendty include:

(@ Thelength and nature of the delay
D2/90, IRBRD, val 5, 77 and D85/01, IRBRD, vol 16, 696
(b) Theamount of tax involved

D2/90 (above cited)
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The absence of an intention to evade
D53/93 (above cited)
Whether there is any loss of revenue

D59/96, IRBRD, vol 12, 8, D63/96, IRBRD, vol 11, 641 and D65/00,
IRBRD, val 15, 610

The track record of the taxpayer
D59/96 (above cited) and D63/96 (above cited).

The acceptance of the tax return eventualy submitted without further
investigation by the assessor

D53/88 (above cited)

Thelack of education on the part of the taxpayer

D58/87, IRBRD, val 3, 11

The steps taken to put the taxpayer’ s house in order
D53/93 (above cited) contrasted with D65/00 (above cited)
The provison of management account

D64/94, IRBRD, vol 9, 361

Conduct of the taxpayer before this Board

D59/96 (above cited)

55. Depending on the circumstances of each individual case, the Board has gpproved
additiond tax at 100% of the tax involved in D65/00 to 0.2% of the tax involved in D24/94,
IRBRD, vol 9, 226 for late submission of return without reasonable excuse.

The penalty loading statement

56. Mr Chiu for the Revenue informed us that the pendty loading Statement has beenin
use by the Inland Revenue Department (‘IRD’) for dmost 33 years. He pointed out that the table
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in that statement ‘ actudly has three dimensons. one is culpability, the second is cooperation, and
the third is commercid redtitution’.  In his written skeleton argument before this Board, Mr Chiu
indicated that in future, taxpayerswill be advised of the category and group of pendty loading being
levied in the additiondl tax assessments.

57. We welcome the proposed publication of the pendty loading statement and the
intimation that taxpayers assessed to additiond tax will beinformed of the basis of assessment. We
are however concerned with severd aspects of the pendty loading statement placed before us by
the Revenue:

(@ At page 3 of the pendty loading statement, the Revenue pointed out that in
general, section 82A pendlties are imposed by the IRD on four types of cases:

() fidd audit and investigation cases;

(i) profitstax cases,

(i) salariestax and property tax cases and
(iv) persona assessment cases.

We are of the view that it is mideading to group ‘fidd audit and investigation
cases together with the other three categories. Thefield audit and investigation
would have been conducted in reation to cases fdling within the other three
categories.  What should have been brought out is that fidd audit and
investigation conducted would heighten the chance of additiond tax being
imposed and would have a maerid impact on the level of additiond tax
assessed.

(b) Thethree'dimensons' referred to by Mr Chiu are certainly important factorsin
determining the levd of additiond tax. They do not condtitute dl the factors
which this Board takes into account in deciding whether the additiona tax is
excessve or otherwise. The pendty loading table a page 4 of the statement
aso gives the mideading impression that once a case is characterised within a
‘normd loading’, the assessment can only beincreased up (but not down) to the
maximum including commercid retitution.

(©) We havereferred to in paragraph 50 above the type of cases where alevy of
100% of thetax involved isappropriate. The penaty loading table doesnot fully
reflect the level that we so indicated.

Applying the above principlesto the facts of this case
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58. Thisis alate return case in respect of one year of assessment. The delay was three
years and nine months.
59. We agree with the Revenue that the Appedlant was reckless in relaion to his

obligations under the IRO. He refrained from submitting any return until the Revenue had
undertaken an extendve invedtigation. Thisis designed to put the onus on the Revenue to extract
from him his true income as opposed to his discharging the burden of disclosure which rests
squarely on every taxpayer. Weare however concerned with onetax year. The Revenue saysthat
the Appellant’ s default for the year of assessment 1996/97 was designed to conced hispositionin
preceding years of assessment. Given the comparatively small discrepancies in the returns of the
previous years of assessment, we are not prepared to accept this submission. Furthermore, the
Appdlant had been pendised in respect of the other years of assessment. In respect of the year of
assessment in question, he sgnified his agreement on 15 June 1999.

60. The notice of estimated assessment dated 24 December 1997 was premised on
income at $784,840. Theincome after investigation was $796,900. Therewasloss of revenue but
the lossis not subgtantial.

61. Apart from the year of assessment in question, the Appellant had an unblemished
record in submitting his returns for the preceding years of assessment.

62. Given the length and nature of the delay, we are of the view tha this case merits
additiond tax at a rate higher than 10%. We are however of the view that the Revenue had
over-estimated the gravity of thedelay. Indl the circumstances, we condder that an assessment at
20% of the tax involved is reasonable in the circumstances.

63. We dlow the gpped in part and subgtitute the assessment gppeded againgt by an
assessment in the sum of $23,900.



