INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D116/99

Salaries Tax — dlowable deductions — dependent parent alowance — whether the dependent
parent was ordinarily resding in Hong Kong in the relevant year of assessment — whether taxpayer
entitled to claim deductions — section 30 of the Inland Revenue Ordinance (the* IRO’ ).

Pand: Ronny Wong Fook Hum SC (chairman), Ronald Tong Wui Tung and Stephen Yam Chi
Ming.

Date of hearing: 7 December 1999.
Date of decison: 8 February 2000.

The s0ld issue in this apped was whether the taxpayer was entitled to deduct from her
earnings for the year of assessment 1997/98 the dependent parent alowance as provided by
section 30 of the IRO in respect of her mother, Ms A, who passed away in China on 18 April
1999. One Mr D, who was treated as her son by Ms A since his childhood, had applied for and
was granted dependent parent alowance in respect of MsA. Thetaxpayer’ sfather Mr E was a
businessmanin Country F. Ho sold hisbusinessin 1990 and rented accommodation in Hong Kong
near Mr D. Mr E and MsA returned to Chinain 1992. They erected ahousein China. They dso
had relatives living there. Ms A returned to Hong Kong in February 1995 in order to renew her
Hong Kong identity card and she returned to China after staying in Hong Kong for severad months.
Ms A dlegedly planned to return to Hong Kong with Mr E. Unfortunately she hed afal and her
movement was severdly hampered. At dl materid times, the taxpayer was sharing aflat with anold
couple. Thetaxpayer started maintaining MsA since 1995. With regard to the present apped, the
taxpayer refused to enter into any discusson with Mr D asto who was entitled to put forward such
dam.

Hed:

1. The taxpayer was most hitter in relation to the trestment she received from her
parents. She had nothing complimentary to say about Mr D. The overdl impresson
of the Board was that the taxpayer sought recognition that she did discharge her filid
duties towards her parents just as much as her entittement to dependent parent
alowance.

2. TheBoard accepted that the Taxpayer wasthe child of Ms A and during the relevant
year of assessment, the taxpayer did maintain MsA.
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However, the Board was not satisfied that Ms A was ordinarily residing in Hong Kong
in the rlevant year of assessment. Ms A’ s husband, Mr E, did not have any root in
Hong Kong having spent his businesslife in another country. Ms A did not have any
asst in Hong Kong. The couple erected a house in China which was much more
spacious than any accommodation that could have been made available to them in
Hong Kong. Apart from the taxpayer, their relativeswerein China. Mr Edid not vigt
Hong Kong since 1992.

The taxpayer laid considerable stress on the fact that Ms A came to Hong Kong to
renew her identity card in 1995. The Board were of the view that Ms A was merely
trying to preserve her convenient accessinto Hong Kong. She was not treating Hong
Kong asher home. Thetaxpayer wasnot then in aposition to accommodate her. The
correspondences concerned produced by the taxpayer did not indicate that Ms A had
afdl in China, which prevented her from returning to Hong Kong, as dleged by the
taxpayer.

On these facts, Mr D likewise would not be entitled to claim any dependent parent
alowance in respect of Ms A. The Board gppreciated, of course, that the present
decison did not bind him.

Appeal dismissed.

Pak Wa Man for the Commissioner of Inland Revenue.
Taxpayer in Person.

Decision:

Background

1.

The Taxpayer contendsthat her mother isMsA. MsA wasborn on 15 March 1920.

She passed away in Chinaon 18 April 1999.

2.

According to a pass issued by a procuratorate in China dated 30 June 1958, Ms A

was permitted to travel with Ms B, her daughter of 4, to Hong Kong.

3.
Taxpayer.

By adeed poll dated 5 March 1997, Ms B changed her nameto MsC, the name of the
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4, According to records maintained by the Director of Immigration, Ms A returned to
Hong Kong from Chinaon 10 February 1995. Sheleft Hong Kong for Chinaon 8 May 1995. She
had not returned to Hong Kong ever since.

5. The issue before usis whether the Taxpayer is entitled to deduct from her earnings for
the year of assessment 1997/98 the dependent parent alowance as provided by section 30 of the
Inland Revenue Ordinance. One Mr D had applied for and was granted dependent parent
alowancein respect of MsA. The Taxpayer refused to enter into any discusson with Mr D asto
who is entitled to put forward such clam.

Swor n evidence of the Taxpayer

6. Ms A when young took pity on a child when she was on her way to the market in her
home village. She started feeding the child. The childisMr D.

7. In the relevant year of assessment, Mr D was working as a care-taker in a hospital in
Hong Kong earning about $9,000 amonth. He has 5 children and was in no position to maintain
MsA.

8. Her father Mr E was a busnessman in Country F. He sold his business in 1990 and
rented accommodetion in Hong Kong near Mr D.

9. Mr E and Ms A returned to Chinaiin 1992 after the death of her grandmother. They
wereinduced by Mr D to purchase apiece of land in China. They erected ahouse on that piece of
land. Thehouse consisted of 2 storeyswith 4 to 5 bedrooms. Mr E wasreluctant to returnto Hong
Kong as he had tremendous difficulties in gaining entry after losing his identity documents.

10. Mr E and Ms A had relaivesliving in China Ms A used to have a bank account in
Hong Kong but the Taxpayer has no knowledge of its details. The Taxpayer is not aware of any
other asset of Ms A in Hong Kong.

11. Ms A returned to Hong Kong on 10 February 1995 in order to renew her Hong Kong
identity card. She allegedly expressed preferenceto live in Hong Kong. Ms A returned to China
after staying in Hong Kong for severd months.

12. Ms A dlegedly planned to return to Hong Kong with her husband. Unfortunatdy she
had afdl and her movement was severely hampered.

13. At dl materid times, the Taxpayer was sharing aflat with an old couple. Theflat had a
siting rooms and 2 bedrooms. The Taxpayer occupied one of the bedrooms.

14. The Taxpayer sarted maintaining Ms A since 1995. She effected remittances from
Shenzheniin favour of Mr G (the village eder) who in turn paid various outgoings of MsA. The
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Taxpayer tendered for our consideration correspondence she had with Mr G and a bundle of
recei pts evidencing the remittances. Thereceiptswerefor the period between 18 October 1998 to

10 April 1999.
Thereevant statutory provisons
15. Section 30 of the Inland Revenue Ordinance provides:

‘(1) An allowance (dependent parent alowance) shall be granted under this
section in any year of assessment if the person ..., maintainsa parent ... in
the year of assessment and that parent at any time in that year was
(@ ordinarily resident in Hong Kong; and
(b) aged 60 or more...

@)

©)

(4) For the purpose of this section —

(@) aparent shall only betreated asbeing maintained by a person ... if—

(i) the parent resides, otherwise than for full valuable
consideration, with that person ...; or

(i) theperson ... contributes not less than the prescribed amount
in money towards the maintenance of that parent in the year
of assessment.

(b) “parent..” means, inrelation to any person —
() aparent of whose marriage, the person ... isthe child;
(i) aparent by whomthe person ... was adopted ..." .

Our decison

16. The Taxpayer was mogt bitter in relation to the treatment she received from her
parents. She had nothing complimentary to say about Mr D. Our overdl impresson is that the
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Taxpayer seeks recognition that she did discharge her filid dutiestowards her parents just as much
as her entitlement to dependent parent alowance.

17. We have no doubt that the Taxpayer is the child of Ms A. We further accept that
during the year of assessment in question, the Taxpayer did maintain Ms A. Whilgt the remittance
receipts that she tendered are for a different period, her evidence that she did not keep al her
receiptsis credible.

18. We are however not satisfied that Ms A was ordinarily resding in Hong Kong in the
year of assessment. Her hushand Mr E did not have any root in Hong Kong having spent his
businesslifein Country F. MsA did not have any asset in Hong Kong. The couple erected ahouse
in China which is much more spacious than any accommodation that could have been made
avalableto themin Hong Kong. Apart from the Taxpayer, their rdaiveswerein China. Mr Edid
not vist Hong Kong since 1992. The Taxpayer laid consderable stresson thefact that MSA came
to Hong Kong to renew her identity card in 1995. We are of the view that Ms A was merely trying
to preserve her convenient accessinto Hong Kong. She was not treating Hong Kong as her home.
The Taxpayer was not then in a podtion to accommodate her. There is no reference in the
Taxpayer’ scorrespondence with Mr G indicating that thethen conditionsof Ms A wasaittributable
to afal as opposed to her old age.

19. For these reasons, we are of the view that the Taxpayer failsin her gpped.
20. On these facts, Mr D likewise would not be entitled to clam any dependent parent

allowancein respect of MsA. We gppreciate, of course, that the present decision does not bind
him.



