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The taxpayer is a private company in Hong Kong and the nature of its business was
investment and trading of papers. Company F isajoint venture company held equaly between the
taxpayer and Company G. The taxpayer purchased the subject property on 9 December 1992.
On 29 April 1993, the taxpayer sold the subject property and the transaction was completed on 10
June 1993 with the taxpayer as a confirmor. The Inland Revenue Department assessed that the
profit of the taxpayer derived from the sale was trading in nature and therefore taxable. The
taxpayer appeded againg this determination.

The managing director of the taxpayer and the auditor gave ora testimony that the reason for
the purchase was the development of the taxpayer’ s busness and the wish to centrdize dl his
companies together with Company F in the same office so that they can be managed together.

After completion of the apped hearing, the taxpayer’ s solicitor asked to re-open the appedl
In an attempt to introduce two witnesses and certain bank records in relation to the financia ability
of the taxpayer to purchase the subject property and to service the mortgage loan. The Board
disalows the request. The taxpayer’ s solicitor asked the Board to review his decison.

Held:
1. Section 68(4) of the IRO clearly stated that the onus of proving that the assessment of

profits tax in respect of the gain on the sde of the Subject Property is excessive or
incorrect rests on the taxpayer.
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The Board must ascertain what was the intention of the taxpayer at the time of the
acquigtion of the subject property and whether such intention was genuingly held,
redigtic and redizable. The stated intention of the taxpayer is not decisve. Intention
can only be determined by consdering the whole of the surrounding circumstances
including things said and done at the time, before and after. Actions spesk louder than
words (All Bes Wishes Limited v CIR 3 HKTC 750 and Smmonsv IRC [1980] 1
WLR 1196 followed).

Intention connotes an ability to carry it into effect (Cunliffe v Goodman [1950] 1 All
ER 720 and D11/80, IRBRD, val 1, 374 followed) and the intention must not only be
genuingly held, but aso redidicaly held and redizable (All Best WishesLimitedv CIR
3 HKTC 750 followed).

Having considered the evidence and the facts, the Board found the oral testimony of
the managing director of the taxpayer unsatisfactory and was unconvinced even on a
baance of probabilities due to its inconsgtencies, ambiguities and strange logic. The
Board did not believe that the stated intention was genuingy held because it was
neither redigtic nor redlizable and could not be carried out by thetaxpayer. TheBoard
is not satisfied with the evidence presented in reldion to the financid ability of the
taxpayer to purchase and hold the subject property.

The Board is empowered to admit or rgect any evidence adduced, whether ora or
documentary under section 68(7) of the IRO. The Board isnot duty bound to accept
al evidencer. However our power under section 68(7) cannot be exercised
injudicioudy or arbitrarily. Generd rules of evidence arefollowed by the Board albeit
generdly more laxed in ther gpplication. There must be findity to evidence,
submissons and arguments from litigants (Ladd v Marshall [1954] 1 WLR 1489
consdered).

Although the accounting treatment of the subject property by the taxpayer in its
accounting records has been that of a fixed asset, the Board does not consider the
accounting treetment in the taxpayer’ s case per se as sufficient to persuade us of its
long term intentions when we look at al the surrounding circumstances of the case.

The purchase and sde of the incomplete subject property within short time span of
about four and ahdf months and the sale by the taxpayer asconfirmor areindicative of
a trading intention which needed explanation. The burden of proof rests on the
taxpayer and the taxpayer had neither provided us with the explanations nor
discharged its burden of proof.
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Appeal dismissed.
Cases referred to:
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Fung Ka Leung for the Commissioner of Inland Revenue.
To Wa Keung Vincent of Messrs W K To & Co for the taxpayer.

Decision:
Natur e of the appeal
1 Company A (‘ Taxpayer’) has gppeded agangt the determination of the

Commissioner of Inland Revenue dated 15 January 1999 (* CIR Determination ). For the year of
assessment 1993/94, the Inland Revenue Department (‘ Revenue’ ) had assessed that the profit of
the Taxpayer derived from the sdle of the Subject Property in Didtrict M was trading in nature and
therefore taxable. The Taxpayer objected to this assessment. The CIR Determination confirmed
the said assessment.

Background facts

2. By an agreement dated 9 December 1992, the Taxpayer purchased the Subject
Property at aconsideration of $12,872,230. By aprovisional agreement dated 29 April 1993, the
Taxpayer sold the Subject Property for a consideration of $14,800,000. The transaction was
completed on 10 June 1993 with the Taxpayer acting as a confirmor. The Taxpayer derived anet
gain of $1,832,860 from the sde of the Subject Property which was arrived at as follows:

$
Sdling price 14,800,000
Less: Purchase price 12,872,230
1,927,770
Less: Agency fee 50,000
Legd fee 44,910 94,910

Net gan: 1,832,860
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3. The Taxpayer furnished its profits tax return for the year of assessment 1993/94
together with financiad statements for the year ended 31 December 1993 and proposed tax
computation. The profit on disposa of the Subject Property was treated in its financial statements
as an extraordinary item and not offered for assessment.

4, On 25 September 1995, the assessor raised an additional profits tax assessment for
the year of assessment 1993/94 on the Taxpayer which added back the $1,832,860 profit on
disposa of the Subject Property as additional assessable profits. It isthis profit on digposa of the
Subject Property which is the subject matter of this appedl.

Theissue

5. At issuein this gpped istheintention of the Taxpayer at the time of acquisition of the
Subject Property. A trading intention means tha the profit on disposd is taxable while an
investment or salf-use intention means the opposite.

Thelaw

6. The onusof proving that the assessment of profitstax in repect of thegainonthesde
of the Subject Property isexcessive or incorrect rests on the Taxpayer. Section 68(4) of Chapter
112 dtates:

‘ The onus of proving that the assessment appealed against
IS excessive or incorrect shall be on the appellant.

7. Thelaw is clear on the taxation of profits gained on disposa of property and can be
seen from the two leading cases of All Best WishesLtd v CIR 3 HKTC 750 and Smmonsv IRC
[1980] 1 WLR 1196. ThisBoard must ascertain what wastheintention of the Taxpayer at thetime
of the acquigition of the Subject Property and whether such intention was genuinely held, redigtic
and redizable. The dated intention of the Taxpayer is not decisve. Intention can only be
determined by considering the whole of the surrounding circumstances including things said and
done at the time, before and after. Action speaks louder than words.

The accepted facts

8. At the hearing of the apped, the managing director of the Taxpayer, Mr B ( MD’)
and the partner of the Taxpayer’ s previous and subsequent auditing firms, the Auditor, gave ora
testimony. From the documents submitted to us and the ord evidence, we accept the following
facts set out in this section.

9. The Taxpayer was incorporated as a private company in Hong Kong on 22 August
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1989 commencing businesson 1 January 1990. At therdevant times, the nature of itsbusinesswas
invesment and trading of papers. The ultimate beneficia shareholders and directors of the
Taxpayer aretwo brothers, theMD and hiselder brother (* elder B’ ; and together withtheMD * B
Brothers ). The MD was respongble for the day-to-day management of the business of the
Taxpayer while the elder B was repongible for handling factory production. The Taxpayer was
managed in aloose family style with no forma mestings. The few minutes of mestings thet can be
found were drafted by the Taxpayer’ s accountants for the purpose of accounts preparation.

10. On 28 December 1990, the Taxpayer purchased an office premiseswith afloor area
of 505 sguare feet known as Property 1. Thisunit together with an adjacent unit was decorated as
one office unit (collectively caled * Old Office ). The adjacent office unit was purchased a the
sametime by an associated company called Company C. Company C wasaso beneficidly owned
by the B Brothers. The Old Office was used by the Taxpayer, Company C and Company D
(another company owned beneficidly by the B Brothers) as their office premises. Company D
subsequently changed its name to Company E.

11. Company F isacompany incorporated in Hong Kong on 13 July 1990. Itisajoint
venture held equally between the Taxpayer and Company G. Company G was owned and
controlled by peoplefrom mainland China. At firg, the directors of Company F werethe Taxpayer
and Mr H. Mr H represented Company G’ sinterest on the board of directors of Company F. On
8 October 1992, a Mr | was appointed asthe third director. On 1June 1993, Mr H resgned and
was replaced by aMr J. On 3 August 1993, the elder B became a director.

12. In 1990, prior to the Taxpayer’ s purchase of the Subject Property, Company F s
office was Stuate a Premises K which had atotal gross floor area of about 1,600 square feet and
anet floor area of 1,200 to 1,300 square feet. Since January 1988, it was originally owned by a
company known as Company L of which Company G isashareholder. In April 1992, Company
G purchased Premises K. Hence the landlord of Company F s office a the materid times was
Company G. According to the Taxpayer’ spreviousrepresentativein aletter to the Revenue dated
14 December 1995, Company F used 400 square feet of PremisesK. Sincethelandlord wasthe
joint venture partner of the Taxpayer in Company F, there was no tenancy agreement and no
binding tenure on the office tenancy.

Stated intention

13. The Taxpayer, through the MD, decided to purchase the Subject Property on 9
December 1992. According to the MD, the reason for the purchase was the development of the
Taxpayer’ s busness and his wish to have Company F share its office with the Taxpayer together
with Company C and Company D in onelocation asthe B Brothers managed them all. The Auditor
knew the MD since 1988 and met him quite often as initidly they had ther offices in the same
building (where Property | is located). The Auditor testified that the MD had mentioned
centrdizing dl his companies in the same office and moving to Didrict M. But the Auditor
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remembered that the MD had not mentioned whether the centraized office would be rented or
purchased. Nor wasit the Auditor’ sevidencethat the MD mentioned to him whether Company F
was included in his office centrdization plan. The Auditor was not aware of the purchase of the
Subject Property until after the event.

14. The MD tedtified that after the purchase of the Subject Property, he consulted aMr N

of Company G and told him of his desire to move Company F to the Subject Property. Mr N did
not like the property because of its perceived bad fung shui after he visited the property. Thiswas
an odd comment to make as construction of the Subject Property wasincomplete at the time until

the MD dlarified that this could be ascertained from floor plans. The MD then said tht, after this
vigt, Mr N persuaded him to move dl of the companiesto PremisesK instead. Not only wasthe
fung shui bad, it seemed that Mr N just did not want Company F to move to a new office,
otherwisethejoint venturein Company Fwould terminate. Mr N offered to expand the space used
by Company F to accommodate the other companies of the B Brothers. The MD agreed.
Company F retained its office at Premises K and the Taxpayer, Company C and Company D
moved into the enlarged Premises K around July 1993 with afloor area of 1,600 square fet.

Assessment of the oral testimonies

15. We mugt look at the stated intention of the Taxpayer in the light of the evidence
presented to us. While we find the ord evidence of the Auditor credible, this Board was not
impressed at dl with the ord testimony of the MD who was the primary witness for the Taxpayer.
Hewasled by the Taxpayer’ ssolicitor on key aspects of the evidence both in examination in chief
and re-examination. Despite reminders from this Board, on many occasons, it was difficult to
digtinguish whether it was the questioner who was giving evidence or the witness.

16. Ignoring this unsatisfactory manner of presentation of the ord testimony of the MD,
we are gill unconvinced, even on a balance of probatilities, by the MD’ s testimony due to its
Inconsgtencies, ambiguities and strange logic.

Evidencerdating to reason for purchase

17. Aspointed out by the Revenue’ srepresentative, intention connotes an ability to carry
it into effect (Cunliffe v Goodman[1950] 1 All ER 720 and D11/80, IRBRD, vol 1, 374) and the
intention must not only be genuindy held, but aso redigticaly hed and redizable (All Best Wishes
Ltdv CIR3HKTC 750). If wewereto believethat stated intention wasgenuindly held, clearly this
intention was neither redigtic or redizable and it could not be carried out by the Taxpayer for the
following reasons

a.  TheMD tedified that he knew that if Company F were to move to the Subject
Property, Company G would lose a stable source of renta income which it was
receiving from Company Frenting its PremisesK. The Taxpayer aso knew that
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Company G was responsible for the financing aspect of Company F as evident
from paragraph 4 of the statement of facts set out in the Taxpayer’” s grounds of
appedl dated 11 February 1999 (from Company O, the Auditor’ sfirm to the
Clerk of thisBoard). Yet the Taxpayer chose to decide on a centralization of
offices and moving the office of Company F to the Subject Property without
consulting Company G prior to purchasng the Subject Property. |If
implemented, Company F would be paying rental to the Taxpayer rather than to
Company G. It would come as no surprise to anyone that when consulted,
Company G indsted that Company F remained a Premises K or risk
termination of the Company F joint venture.

b.  Moreover, according to the MD, the decision to centralize the offices of dl the
companies associated with the Taxpayer was made between the end of 1991
and the beginning of 1992. Yet prior to the acquisition of the Subject Property
in December 1992 which was more than one year after the centrdization
decision was made, this ideawas never discussed with Company G. The MD
treated the purchase of the Subject Property asavery important decison. The
underlying reason for the purchase was purportedly to anadgamate dl the offices
(including that of Company F of which the B Brothers are sad to have
management control). We find it extreordinary and in our view not in line with
norma business|ogic that Company G was never consulted prior to carrying out
such amgor decison.

c. TheTaxpayer ssolicitor urged usto take aglobd view of the financid picture
of the Taxpayer, the B Brothers and their rdlated companies. There was
insufficient evidence presented to usto enable usto take thisgloba view (even if
we had alowed the Taxpayer to reopen its case and present evidence from
Bank P, more on this follows in the later parts of this decison). More
importantly, the MD or the Taxpayer never took this globd view at the time of
acquigition of the Subject Property. No financid assessment or feashility
andyds was done a that materia time (and the MD testified that this was 0).
How redigic and redizable could the intention to purchase and keep the
Subject Property be if the Taxpayer was ignorant of its financid ability or the
funding avalableto it?

18. The MD tedtified that the B Brothers controlled 50% of Company F s board of
directors and that the daily management and operation of Company F rested on the B Brothers.
On re-examination, the MD confirmed that he had concrete and firm control of Company F and
that he was the person managing Company F. This was despite the Report of directors of
Company F for the period ended 31 August 1993 showing initidly that the Taxpayer andMr H as
directors but from 8 October 1992, Mr | was gppointed asathird director resulting in Company G
having two-third of the board voting power. On 3 August 1993 the elder B was appointed asthe
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fourth director. Between October 1992 and August 1993, which wasthe crucid timeframeinthis
gpped, Company G had two-thirds of the Board votes. No meaningful explanation was given by
the MD on this inconsstency between his testimony and the Report of directors of Company F.
Further, the ability of Company G to override the B Brothers decision regarding relocation of
Company F s office was dso inconggtent with the concrete and firm control aleged by the MD.

19. Paragraph 13 of aletter from the Auditor to the Revenue dated 14 December 1995
St out the reason why there was a change of decision to rent office space rather than to own office
space. Thereasons stated were the office-sharing agreement (titled* tenancy agreement’ ) reached
with Company G and the Taxpayer’ s opinion that it was more economic to share office premises
than to own one. If this were true and the Auditor correctly ingtructed, why was the Subject
Property purchased at al?

20. According to the MD in his examination in chief, he initidly stated that Company G
used about one-third of the space while the B Brothers and their companies and Company F used
two-thirds of the space after the MD could not refuse Company G s request to relocate to
PremisesK in July 1993 instead of moving Company F to the Subject Premises. Thissharing ratio
was changed when prompted by the Taxpayer’ s solicitor and reference was made to a document
titled * tenancy agreement’ which was dgned by the Company F. This * tenancy agreement’
showed that the space sharing ratio of Premises K was 25% by Company G, 37.5% by Company
F and 37.5% by the Taxpayer. The ‘ tenancy agreement’ document itsdlf is a curious piece of
documentetion. Despite its heading, it looked more like an office sharing agreement. It was not
stamped with stamp duty. Although Company G wasthe registered owner of the PremisesK asat
its purported date of 1 May 1993, it showed that the rent (with other recurring property occupation
expenses) was to be shared amongst the three Signing parties.

21. In paragraph 7 of the statement of facts set out in the Taxpayer’ s grounds of appeal
to this Board dated 11 February 1999, the Auditor stated that Company G approached the
Taxpayer for anew lease in March 1993 and that was when negotiations began with the result that
Company F and the Taxpayer increased its office space share in Premises K. However the MD
testified to the contrary in cross examination when he stated that he had mentioned Company F' s
possible relocation to the Subject Property al dong (but not serioudy) and that he formaly raised
the matter in February or March 1993.

22. TheMD asotedtified that if Company G had refused to alow Company F to moveto
the Subject Property, he was prepared to work harder and walk between the Subject Property
(which presumably would have been used for the Taxpayer and other B Brothers companies) and
Premises K (where Company F would have remained). The two properties were within 15
minutes waking distance of each other. Company G did refuse, yet the MD did not move the
Taxpayer and his other companies to the Subject Property despite his expressed willingness to
commute between the two premises.
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23. Therewas no satisfactory explanation of why the Taxpayer needed 2,600 square feet
which was the size of the Subject Property. Before the purchase of the Subject Property, the
Taxpayer together with Company C and Company D were using the Old Office which had a
combined gross floor areaof 1,100 square feet and usable floor area of around 700 to 800 square
feet. At the same time, the usable floor area occupied by Company F at Premises K was 400
square feet. The MD was of the view that Company F, the Taxpayer and the other B Brothers
companiesrequired only 1,200 to 1,300 square feet of office space. Thiswas about the Sze of the
usable floor area of Premises K. Why would the Taxpayer purchase 2,600 square feet (in the
Subject Property) when the MD was of the view that only half of that floor areawas required? The
MD dleged that the usable floor area of the Subject Property was 1,500 to 1,600 square feet. It
would have assgted the Taxpayer if further evidence on the usable floor area of the Subject
Property was produced; especialy when the Subject Property was an incomplete development
and the Taxpayer had never had the opportunity to inspect it.

Evidence on financial ability

24, We are not stisfied with the evidence presented in reation to the financid ability of
the Taxpayer to purchase and hold the Subject Property. After the hearing of this appeal was
completed, the Taxpayer sought to introduce further evidence reating to financid ability. Thiswill
be dedlt with in a separate section of this decison under the * Application to re-open hearing' .

25. According totheMD in hisora testimony, he was seeking to rely on three sources of
finandng.

a The first source was the trust receipts (TR) and letter of credit (L/C) facilities
which the Taxpayer had with Bank P. Somehow the Taxpayer would be able
to use these trading facilities without resorting to a mortgage or ingtalment
payments under amortgage. The MD dleged that the bank would welcome
thisuse of the TR and L/C facilitiessince thiswould attract ahigher interest rate
return for the bank. We had some difficultiesin understanding this curious use
of trading fadlities in the non-trading activities of the Taxpayer. It is highly
likely that the witness himsalf did not understand the exact intricacies of bank
financing; hence adding to the confusion.

The MD believed that Bank P was quite lax in its mortgage policies and that,
with thetrade linethat the Taxpayer had with the bank, it was expected that the
bank waswilling to lend not |less than 80% of the purchase price of the Subject
Property. It was odd that despite this belief, mortgage was not the method of
financing consdered. Instead the MD would have us bdieve tha the bank
would grant or increase the TR and L/C banking facilities to the Taxpayer
which would somehow alow the Taxpayer to finance the purchase price. Itis
common knowledge that TR and L/C facilities are granted to businesses to
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financethair trading activities. The Taxpayer sold goods on credit and with the
recaivables in its books, the bank was able to grant such trade financing
facilitiestothe Taxpayer. Theuseof trading facilitiesto finance the purchase of
the Subject Property would be, of itsdlf, indicative of atrading intent. Whet is
perhaps confusing to thisBoard ishow the MD was going to utilizethe L/C and
TR facilitiesto purchase what was supposedly afixed asset or investment asset
of the company. Was the Taxpayer going to drawdown the TR and/or L/C
facilitiesto obtain sufficient money to purchase or complete the purchase of the
Subject Property? If yes, how was this technicaly possible? How would the
supporting documentation have been done? The bank will need to be
cooperdtive and agree to changesin the norma documentation required or the
documentation would be donein such away that the bank would not know the
rea purpose for the drawdown.

While the Auditor was not a banker, he was examined in chief on how it was
possible that the Taxpayer could use L/C facilities to purchase property. His
answer wasthat it wasimpossible. His persond view wasthat the MD had an
incomplete knowledge of the banking process. The Auditor suggested that
because a company had trading facilities from a bank to finance its trading
activities, it freed up itsown available cash (if any) for itsown (and presumably
non-trading) purposes. Thisis common sense. The L/C or TR facilities had
nothing to do with financing the purchase of property. The Auditor did not
suggest that (and he was not questioned on whether), given thetrading facilities
and other loans granted to the Taxpayer by its lenders to finance its trading
business, the Taxpayer had the available cash to finance what was supposedly
the acquisition of afixed asset in the form of the Subject Property.

The second source was the proceeds that could be obtained from the sale of
Old Office by the Taxpayer and Company C. Both officeswere mortgaged to
the Bank Q at the time. There was no evidence as to how much was due to
Bank Q and whether there would have been sdle proceeds | eft after repayment
of the mortgages. Further we do not know what price the MD had expected
to sl these two premises for and how he would have planned the cash flow
resulting from such asde. From the MD’ s own testimony, no feasihility or
cash flow andysis was ever done by him to seeif the Taxpayer had sufficient
funds to purchase the Subject Property.

The third source was a sum of about $10,000,000 which was available from
the sde of the B Brothers persond interest in afactory in China. But thesde
was done in 1993 after the decision to purchase the Subject Property. There
was no evidence on how much the MD thought hewould be ableto get froma
possblesdein 1992. Eventheevidencerdating to theactud sdeand how the
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$10,000,000 was paid to the B Brothers was confusing. $2,000,000 was
paid through Company C and acompany caled New C whichwasreveaedto
this Board only in re-examination. The evidence relaing to the exact
relationship between the New C, Company C and the factory in China was
totaly confusng. Somehow 50% of the China factory was sold for the
$10,000,000 and the New C, which was owned 50% by the Chinese party,
ended up taking over the business of Company C. The baance of $8,000,000
was said to be paid in cash (using, asthe MD put it, the underground method)
to the B Brothers supposedly dueto foreign exchange controls. Therewasno
explanation on how such foreign exchange controls could have prevented
repatriation of legitimate sde of invesment in Chinaunlessthe investment itsdlf
was not structured in accordance with Chinese law. Furthermore, the
supposed manner of * cashi payment of the $3,000,000 (paid by installments)
was unclear and the MD could not recdl the exact mechanism asthe elder B
handled this matter.

26. According to the Auditor, the M D had only related to him two sources of financing for
the purchase of the Subject Property when the Auditor took ingtructionsto reply to queries by the
Revenue on this subject. The two sources as related to him were the sale proceeds from the Old
Officeand amortgage. The MD had never informed the Auditor about the possibility of sdling the
Chinese factory and utilizing the sde proceeds therefrom as a source of financing. That was the
reason why this financing source was not mentioned by the Auditor in his correspondence with the
Revenue and mentioned only during thisgpped. We have serious doubts on whether thisfinancing
source was redlly considered by the Taxpayer at the time of acquistion.

27. In the financid statement of the Taxpayer for the period ended 31 December 1992
(when the Subject Property was purchased), Note 12 stated that the Taxpayer had capita
commitments of $18,116,977 for ‘ investment in PRC subsidiary and $1,396,123 for ‘ motor
vehides . These were in addition to the capitd commitment of $12,872,230 for the purchase of
the Subject Property. In the same financiad statement, it could be seen that the turnover of the
Taxpayer had dramaticaly declined from $33,891,517 in 1991 to $15,312,898 in 1992. Its
operating profits were $259,802 in 1991 and $221,422 in 1992. Its balance sheet showed a net
current liability of $3,265,096. It had $223,408 liquid cash. Even without the additiona capita
commitments in respect of the PRC subsdiary investment and motor vehicle, it is obvious thet the
Taxpayer would not be able to sdf finance the acquidtion of the Subject Property. Even if the
Taxpayer had sold the Old Office with minimum repayment to the mortgagee (Bank Q), the tota
sde proceeds amounted to only $1,860,000 which was totaly inadequate to meet the projected
capital commitments.

28. According to the MD, $18,000,000 odd capitd commitment categorized as
“investment in PRC subddiay was for a factory in China He was of the view that everyone
makes double the money by sending machines to China and the money needed to purchase the
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machineswould have been financed by banks. Theevidenceinthisregard was particularly obscure
and too generdized for usto atach any sgnificance to the MD’ sviews. No feasbility sudy was
done by the MD in respect of this capitd commitment and no evidence was given as to how the
capita commitment was structured in 1992.

29. If the sale proceeds from the sale of the Old Office was insufficient to fund the capital
commitments, would the Taxpayer have been ableto useitsexidting facilitieswith banks? Thereis
conflicting evidence in respect of the extent of the banking facilities enjoyed by the Taxpayer as a
31 December 1992.

a. Ontheonehand, it can be seen from Note 11 of the 1992 financid statements
that the Taxpayer had pledged itsland and buildings with an aggregate net book
vaue of $2,229,117 to secure banking facilitiesfor itself, and even athird party.
Theland and building refersto the resdentia unit (* Property 2' ) purchased by
the Taxpayer for the MD’ s mother and elder sigter. It probably aso included
the Old Office. Both premiseswere acquired in 1990. Even if property prices
had dramatically improved between 1990 and 1992 (thereisno evidencein this
regard), it would be safe to assume that the banking facilities available to the
Taxpayer as at the end of 1992 would have been insufficient to meet its capita
commitments.

b. On the other hand, the Auditor was asked by the Taxpayer’ s solicitor to
prepare an available funds andyss of the Taxpayer and Company F for the
purpose of the Auditor giving evidence a the hearing. The Auditor stated that
these analyses were done based on accounting records, bank statements and
banking facility letters. The avalable fund andyss of Company F was
meaningless as Company F would not have agreed to finance the Taxpayer to
purchase the Subject Property due to reasons stated elsawhere in this decision.
Furthermore both analyses done were done for the purpose of the Auditor
giving evidence. This was aso meaningless because this sort of andyss was
never undertaken or commissioned by the MD or the Taxpayer at thetimewhen
the Subject Property was acquired. The MD had no idea what the available
cash pogition of the Taxpayer was at the rdevant timeswhen it mattered (at the
end of 1992 when the purchase agreement was sgned and in the early to mid
1993 when completion was to have taken placeif the Taxpayer had not sold as
confirmor). We do not see how the available funds andyss assigts us in
ascertaining theintention of the Taxpayer at thetime of acquisition of the Subject

Property.

Even if the avalable fund analyss was relevant, it provided an incomplete
picture. It does not show the capitad commitments to which the Taxpayer was
liable nor does it show the working capita available. The anadyss was dso
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inaccurate and conflicts with the MD’ stestimony. The available funds of the
Taxpayer sated in the anadlysis as at December 1992 was $8,700,000 (round
figures are used here) and as at May 1993 $7,700,000 with fluctuations in-
between from about $6,800,000 to $8,900,000. The Auditor was careful to
note that the analysis may show that the Taxpayer had the money but whether it
was sufficient to purchase the Subject Property depended on how the available
fund wasused. Theactud available fundsto pay the purchase price or any part
thereof was not as much as the $8,700,000 or 7,700,000 suggested on first
impresson. Much of the avallable funds was in the form of TR facilities which
could not be utilized to purchase the Subject Property. The only possible funds
which could be used was the apparently undravn Bank R overdraft of
$2,000,000 and in addition the undrawn overdraft facilities of Bank P in May
1993 of $1,400,000. The MD had never mentioned in his evidence the
existence of these two overdraft facilities nor using them to finance the purchase
of the Subject Property. From the availablefund andysisof the Taxpayer onthe
two relevant dates, the find available fund figures showed that the funds were
Inadequate on its own to purchase the Subject Property. Asfor the submission
by the Taxpayer’ s solicitor thet it was not required to show that funds for the
entire purchase price was available when the Subject Property itsdf could be
used as collateral in a mortgage covering 80% of the purchase price, we must
not forget tha the MD has tedified specificdly that mortgage was not
consdered by Bank P to which he looked as a source of financing.

Other sour ces of financing on re-examination

30. There were other sources of financing for the Taxpayer which the MD added on
re-examination. The Taxpayer attempted to show a‘ globd’ picture of itsfinancid strength. The
Taxpayer’ ssolicitor submitted that the Taxpayer had available fundsif the mortgaging plan did not
go smoothly (but, as we noted, there was no * mortgage’ plan in evidence). Those funds would
have come from money transferred from healthy associated companies by way of directors loan.
We note at thisjuncture how the picture relating to source of financing for the acquigition painted by
the Taxpayer through its previous tax representatives and the Taxpayer’ s solicitor was changing
and progressing in the course of time. Prior to the CIR Determination, the financing sources were
bank mortgage loan and sale proceeds from the Old Office. ThentheL/C and TR facilitiesand the
sde of 50% interest in afactory in Chinawas added at the hearing. And now the new globd view
of financing sought to be evidenced by the testimony and documents submitted in re-examination of
the MD.

3L Agan, much of this additiona evidence was led by the Taxpayer’ s solicitor which
damages its credibility. The Taxpayer’ s solicitor produced in re-examination a bundle of
documentsin an attempt to convince this Board to look at the financid Stuation ‘ globdly’ and not
confining oursalves to the Taxpayer. We accept the Taxpayer’ s submission that one can take a
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globa view of the financing of a corporate vehicle, especidly the family run and operated variety.
We have no doubt that shareholders and directors of such companies commonly provide financing
to their own companies and the finances of other associated companies under common control can
be consdered aswell. But the actua evidence presented in this regard fallsfar short of the global
picture submissions of the Taxpayer’ s solicitor.

32. The globd financid picture presented in re-examination was difficult to follow. The
evidencewasnot* globd’ assubmitted by the Taxpayer’ ssolicitor. It can be seen that the bulk of
such additiona documentary evidence produced was post-acquisition of the Subject Property (that
is, after December 1992 and mid 1993). Further, the evidence did not show what wasthefinancia
picture which confronted the MD at the time of and prior to his decison to purchase the Subject
Property in December 1992. As such, the evidence cannot assist this Board in trying to ascertain
what the intention of the MD, or the Taxpayer, was at or near thetime of acquigition. Inany event,
the attempt to show the increasesin the banking facilities post-acquisition clearly showed that such
Increases were more due to various relaives and related parties of the B Brothers putting up
various properties up as collatera rather than due to the good reputation and bank confidence as
testified by the MD. The evidence rdating to the finances of Company F was dso meaningless. If
the B Brothers could not persuade its Company F joint venture partner to relocate Company F’ s
office, itishighly unlikdly theat the B brothers could have utilized Company F' sfinancesto servethe
purpose of the Taxpayer or other companies belonging to B Brothers. The MD was evasve when
cross-examined on whether he could have reasonably expected Company F to support the
Taxpayer’ spurchase of the Subject Property and, even then, had to admit that he was not sure of
such support. Asnoted earlier, it would beasurpriseif Company G would have supported amove
whereby it would lose a well connected tenant; not to mention supporting the Taxpayer in
purchasing another premisesinto which Company Fwould berdocated. The Taxpayer could have
expected a distribution of Company F s 1992 accumulated profits of $1,100,000 as its 50%
shareholder and the Taxpayer would have been entitled to haf. Therewas mention of this potentid
source of financing inthe MD’ stestimony. Buit this assumes that Company G agreed to distribute
al of thisaccumulated profits. And thereisno reason to think that the B Brothers had sufficient say
in the affairs of Company F. Further evenif the full amount was distributed, it would have added
only alittle over $500,000 to the cash position of the Taxpayer.

History of property acquisitions

33. The Subject Property was not the Taxpayer’ s first purchase of property. It had
purchased the part of the Old Office which was sold on 1 July 1993. It had purchased Property 2
in January 1990 which was used as the residence of the MD’ s mother and elder sster. It had
purchased another residentid unit (* Property 3 ) in August 1993 which was used asthe residence
of the elder B and later rented to the Taxpayer’ s senior accountant when the Taxpayer purchased
aresdentid unit (* Property 4' ) for the use of the der B in July 1996. (Another inconsstency in
the evidence of MD should be noted here. The MD testified that the senior accountant rented the
Taxpayer’ s Property 3 around the end of 1994 when the elder B moved to Property 4. But
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Property 4 was acquired only one and haf years later in July 1996.) In September 1994, the
Taxpayer purchased another resdentia unit (* Property 5° ) which was used by the MD ashisown
resdence. This history of purchase and owning properties related more to the MD or the B
Brothers using the Taxpayer as the corporate vehicle for their own or family’ sresdentid use and
does not point to any tendency of the Taxpayer to hold on to property for business or investment
purpose. Such history does not assist the Taxpayer” s case.

Application to re-open hearing

34. After completion of the apped hearing, on 4 November 1999, the Taxpayer’ s
solicitor asked to reopen the apped in an attempt to introduce two witnesses and certain Bank P
records. There was aMs S who was the bank manager of Bank P in the District M branch and
who, according to the Taxpayer, was ableto asss in evidence rdating to the financid ability of the
Taxpayer to purchase the Subject Property and to service the mortgage loan. The solicitor aleged
that the materiad evidence was not known or available to the Taxpayer at the time of the hearing of
the apped asMs Swas away from Hong Kong. Therewasaso aMr T. At that point of time, we
had no ideawho Mr T was and what his evidence would be.

35. After congdering the Taxpayer’ srequest and the Revenue’ s objection to reopening
the case, this Board disdlowed the request on 12 November 1999. The financid ability of the
Taxpayer had dways been in issue and was one of the factors which must be considered in this
gpped. It was one of the factors consdered in the CIR Determination where the Commissoner
stated that ‘ | am not satisfied that the Company (Taxpayer) could be able to service the mortgage
loan, if any, on along term basis.” It isincumbent on the Taxpayer and those advising it to present
the Taxpayer’ scase properly. MsSand Bank P records have dways been rdlevant and available
to the Taxpayer. Itisnot new evidence. The notice of appeal wasfiled on 11 February 1999. The
notice of hearing of this gpped was sent to the partieson 24 June 1999. Thefirg hearing date was
refixed on the Taxpayer’ s gpplication. There was ample time to investigate and determine the
nature of Bank P’ s evidence and the avalability of Ms S prior to the firg hearing date.
Furthermore the Taxpayer had unique second opportunity to consider whether to tender any of
Bank P s evidence. The hearing took three separate non-consecutive days with one month
intervening between the second and third hearing dates. The Taxpayer’ s solicitor had even
indicated on the second hearing date that Ms S might be called as awitness. The Taxpayer had
given totaly inadequate, and in our view, wrong reasons to justify the reopening of the apped. As
for Mr T, no reasons were given a dl asto why we should dlow Mr T to give evidence &fter the
hearing.

36. After the Board' s rgjection of the hearing reopening gpplication, the Taxpayer’ s
solicitor asked this Board to review this rgection on 19 November 1999. The Taxpayer’ s
solicitor stated that the Taxpayer had not been given the opportunity to make a full submisson in
respect of the hearing reopening application. He aso stated that asfar ashe knew, the Revenue has
raised no objections to the application. Thiswas blatantly untrue as the Revenue had objected to
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the initid gpplication to reopen the hearing and had again objected to the request to review the
decision to regject the reopening gpplication. The Taxpayer was given the opportunity to reply to
the Revenue’ sabjections. The Taxpayer wasinformed by this Board that an actud hearing of the
aoplication will not be required unless the Taxpayer was of the view that the hearing will add
anything to the written submissonsin respect of the gpplication. The Taxpayer had not asked for
an actud hearing.

37. In its further written submissions, the Taxpayer’ s solicitor cited Ladd v Marshal
[1954] 1 WLR 1489 and submitted a copy of the relevant pages of O.59 .10 of the White Book
relating to appedls to the Court of Apped. The solicitor did not rely on the White Book passage
copied to us but relied on the three conditions set out in Ladd v Marshdl which must be satisfied
before further evidence can bereceived. According to Ladd v Marshdl, the three conditions are:

(1) “first, it must be shown that the evidence could not have been obtained
with reasonable diligence for use at the trial;

(2) secondly, the evidence must be such that, if given, it would probably have
an important influence on the result of the case, though it need not be
decisive;

(3 thirdly, the evidence must be such asis presumably to be believed, or, in
other words, it must be apparently credible though it need not be
incontrovertible.’

The Taxpayer’ s solicitor submitted that this Board is duty bound to hear dl evidence, tha the
goplication of these three conditions is more stringent in Ladd v Marshdl as judgment had been
given and that snce judgment had not been given in this goped (at the maerid time), Ladd v
Marshal should be applied less stringently.

38. As pointed out by the Revenue, this Board is empowered to admit or reject any
evidence adduced, whether oral or documentary under section 68(7) of chapter 112. We rgject
the submission that we are duty bound to accept al evidence. However our power under section
68(7) cannot be exercised injudicioudy nor arbitrarily. Even on the Taxpayer’ sown submissons,
it had been unable to establish that it had met thefirst condition set out in Ladd v Marshdll. Weare
of the view that the evidence which the Taxpayer sought to admit after the hearing hasfinished was
evidence which, with even the dightest of reasonable diligence, could have been obtained for the
hearing of this gpoped. Generd rules of evidence are followed by the Board dbet generdly more
laxed in their gpplication. There must be findity to evidence, submissons and arguments from
litigants.  In the circumstances, we do not consider it fair to dlow the Taxpayer to re-present its
ca= on financid &bility.

39. Moreover, the Taxpayer’ ssolicitor had clarified the status of the mysteriousMr T as
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an account executive of the Digtrict U branch of Bank P who could assigt. It was dleged that the
MD applied for amortgage from the Didtrict U branch of Bank P. Again the nature of the evidence
was such that it could have been obtained with reasonable diligence on the part of ather the
Taxpayer itsdlf or those advising it to be adduced at the hearing. Further, thisevidence, if admitted,
would have directly contradicted the MD’ s testimony both in chief and under cross examination
that he had spoken with Ms S of the District M branch about the financing the purchase of the
Subject Property, that mortgage financing was not considered and that Ms Stold him that aloan of
* 80 or 90 percent (of the purchase price) was no problen .

40. On 27 May 2000, we informed the parties that our initial regection of the gpplication
to reopen the case remained unchanged.

Conclusion

41. There were no minutes recording any board decision in respect of the purchase of the
Subject Property. According to the Taxpayer’ ssolicitor, thiswas understandable asthe Taxpayer
wasafamily run businesswith no forma meetings and the alasence of the minuteswas neutra to the
issue of intention. In the circumstances, the presence or absence of these minutes and what would
have been gated in these minutes would have no effect in our finding on intention.

42. The accounting treetment of the Subject Property by the Taxpayer in its accounting
records has been that of afixed asset. While this Board is entitled to look at accounting trestment
as part of the evidence which supports an intention to hold for investment for long term, we do not
consder the accounting trestment in the Taxpayer’ s case per se as sufficient to persuade us of its
long term intentions when we look at dl the surrounding circumstances of the case.

43. When cross-examined on the sudden decrease in the turnover of the Taxpayer stated
in its 31 December 1998 profit and loss accounts from $169,699,044 to $2,690,120, the MD
tetified that this was due to arestructuring whereby the Taxpayer became a holding company and
the operations were handed over to Company F. But this part of the MD’ s testimony was
contradicted by a specia resolution of Company F dated 29 September 1998 which resolved to
make an gpplication to strike off Company F from the Companies Regidiry.

44, The purchase and sde of the incomplete Subject Property within short time span of
about four and a half months and the sdle by the Taxpayer as confirmor are indicative of atrading
intention which needed explanation. In addition, the burden of proof rests on the Taxpayer. The
Taxpayer had neither provided us with the explanations nor discharged its burden of proof. After
consdering dl the evidence presented to us, we find that the intention of the Taxpayer wasto trade
the Subject Property. We agree with reasons set out in the CIR Determination and the evidence
produced to us has failed to persuade us to the contrary. This gpped is dismissed and the CIR
Determination confirmed.



