INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D108/02

Salariestax — home loan interest dlowance — whether a question of estoppel arose on an earlier
acceptance by the Commissoner that the appellant was using the property as her place of

residence— definition of * place of residence’ — whether the appellant was entitled to deduct home
|oan interest — whether the gppel lant could enjoy full benefit from the homeloan interest dlowance—
whether ‘owner’ under section 26E included abeneficia owner — sections 26E and 68 of the Inland
Revenue Ordinance (‘IRO’) — onus of proving assessment excessve or incorrect on the appdlant.

Pand: Ronny Wong Fook Hum SC (chairman), Ng Yin Nam and Paul Shieh Wing Tal.

Dates of hearing: 19 September and 19 November 2002.
Date of decison: 11 January 2003.

The gopdlant and Madam A purchased a property. By a declaration of trust, the
gopdlant as beneficiay and Madam A as trustee acknowledged that they shal accept an
assgnment of the said property as tenants in common with 2/10 shares in the gppellant and 8/10
sharesin Madam A but that Madam A shal hold al interest in the said property upon trust for the

gopellant.

The gppdlant submitted tax returns in which she clamed to deduct the full home loan
interest dlowance. The Commissioner reduced the deduction to 20% of the dlowance. The
gopellant appealed. The issues on apped are (1) whether the Commissoner can go behind an
earlier acceptance that the agppelant was using the property as her place of resdence during the
relevant years of assessment; (2) whether the appdlant did use the property as her place of
resdence at any time during the years of assessment so as to be entitled to deduct home loan
interest; and (3) whether the gppd lant as aregistered tenant in common to the extent of 20% but
enjoysin fact full beneficid ownership pursuant to the declaration of trust can clam 100% of the
home loan interest allowance under section 26E.

Hed:

1.  TheBoad is of the view that there cannot be any question of estoppel and the
Board's function is to ascertain the facts and determine what the correct
assessment should be. Moreover, section 68(8) of the IRO clearly permits the
Board after hearing an gpped, inter dia, to increase the assessment. Section 68(4)
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expredy putsthe onus of proving that the assessment is excessive or incorrect on
the appelant.

2.  Ontheissueof the place of residence, assistance can be derived from section 26E
itself which uses and defines the expresson ‘home loan interes’” and there is,
therefore, an implication that the concession only gpplies in relation to a place of
resdencewhichisused asa‘home’. That would aso be consgtent with one of the
meanings given to the phrase in Words and Phrases, third edition which states that
‘theresdence of apersonisby implication that person’ shome, where at least he or
she has a degping gpartment or shares one, athough merely deeping on the
premisesisnot conclusveof resdence . The question isessentidly one of fact and
degree. The Board is of the view that the appellant did use the property as her
residence.

3.  TheBoard is of the view that the context in which the word ‘owner’ is used in
section 26E is such that it does not include a beneficia owner for the following
reasons: (1) the IRO should not be construed wider than is necessary to give effect
to its intention; (2) the interests held by joint tenants and tenants in common are
legd interests and gpplying the gjusdem generis principle the reference to a‘ sole
owner’ ought to be construed conggtently as meaning the solelegd owner. Thisis
reflected inthe meaning of * homeloan in section 26E(9); (3) one cannot ignorethe
word ‘sole’ before ‘owner’. If owner in section 26E includes a beneficid owner,
then the full phrase would be congtrued as meaning a ‘sole beneficid owner’.
However such a congruction would create the absurd Situation that where there
was only one beneficid owner the provisons in section 26E(2)(b)(i) and (ii) and
26E(2)(c)(i) and (ii) would not gpply but would apply if there were two or more
beneficid owners even though thereisno mechanism for determining how much the
entitlement to deduct home loan interest should be reduced to reflect the extent of
a person's beneficid ownership; and (4) a redtrictive congruction of the word
‘owner’ dlows section 26E to be applied with certainty whereas a broader
congtruction so as to include beneficid owners creates uncertainty both asto the
application and extent of the entitlement to deduct home loan interest (D20/01,
IRBRD, vol 16, 187 and D94/01, IRBRD, vol 16, 792 considered).

Appeal dismissed.
Cases referred to:

D20/01. IRBRD, vol 16, 187
D94/01, IRBRD, vol 16, 792
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Fung Chi Keung for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

1 By a provisona agreement dated 1 October 1996, the Appelant and Madam A

purchased aflat & Housing Estate B (‘ the Property’) for $2,028,000. By adeclaration of trust of
the same date (the Dedlaration of Trugt'), the Appdlant as ‘Beneficiay and Madam A &
‘Trustee’ acknowledged that they shal accept an assgnment of the Property astenantsin common
with 2/10 shares in the Appellant and 8/10 sharesin Madam A but that Madam A shal hold &l

interest inthe Property upontrust for the Appellant. The purchase was completed on 9 November
1996 and the Property was registered as being owned by the Appd lant and Madam A as’ Tenants
In common asto 8/10 to the said [Madam A] and 2/10 to the said [Appdlant]’.

2. The Appdlant submitted tax returnsfor the years of assessment 1998/99, 1999/2000
and 2000/01 in which she clamed to deduct the full home loan interest alowance permitted by
section 26 of the IRO.

3. By his determination dated 16 May 2002, the Commissioner reduced the deduction
clamed by the Appdllant to 20% of the alowance. The Commissoner found that the Appellant
had ‘... moved to [the Property] on or around 1 July 1998 but reduced the home loan interest
allowance for the years of assessment 1998/99, 1999/2000 and 2000/01 from the 100% claimed
by the Appdlant to 20% on the basis that the Appdlant’s interest in the Property as atenant in
common was only 20% [see paragraph 3(3) of the determination]. He did so because he found
that “... sections 26E(2)(b)(i) and (c)(ii) of the Ordinance clearly provided that the amount of home
loan interest paid and the relevant amount specified in Schedule 3D shdll be regarded as having
been paid by her or reduced (asthe case may be) in proportion to her sharein the ownershipin[the
Property]’. He added that ‘... asmilar claim was consdered by the Board of Review in D20/01
(16 IRBRD 187) where the Board held that section 26E of the Ordinance did not contemplate
reductionin proportion to the beneficid interests of thejoint tenants . The Commissioner therefore
confirmed the assessment.

Grounds of appeal

4, The Appdlant gppeded againg the determination on three grounds as set out in her
Statement of grounds of apped.

(&  Herfirgt groundisthat the Declaration of Trust whereby the Property washeld
on trugt for her as sole beneficid owner was not a sham having been entered
into two years before the home loan interest deduction scheme wasintroduced
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as atax concesson. We do not understand the Inland Revenue Department
(‘IRD’) to be suggesting that the Declaration of Trust was such a transaction.
It istherefore unnecessary for usto ded any further with this ground.

(b)  Inher second ground of apped the Appellant contends that the IRO does not
deprive beneficid ownersfrom claming thefull entitlement to the deduction of
interest on home loan.

(c) The Appdlant’s third ground asserts that the Board's decison in D20/01,
IRBRD, vol 16, 187 referred to by the Commissoner is distinguishable
because it was concerned with the position of joint tenants.

The second and third grounds relied upon by the Appellant give rise to Issue 3 referred to below.
Hearing on 19 September 2002

5. On 9 September 2002, the IRD indicated that it wished to ask the Board to increase
the assessment on the basisthat the Appellant had not supplied any documentary evidence to show

that she had used the Property asher place of residence during the relevant years of assessment and,
therefore, was not entitled to deduct any home loan interest.

6. At the hearing on 19 September 2002, the Board heard arguments on the proper
congtruction of section 26E of the IRO. InreationtothelRD’ srequest to increase the assessment,
the Board invited:

(@ the IRD to make submissons as to whether it is open to them to seek an
Increase of assessment at this stage;

(b) the parties to try to reach agreement on the basic facts in relation to the
Appdlant’s claim that she used the Property as her place of resdence and to
have the matter restored before this Board in the absence of agreement.

Hearing on 19 November 2002

7. The partiesfailed to reach agreement on whether the Appelant did use the Property
as her place of resdencein the relevant years of assessment.

8. The Appdlant explained her position in a statutory declaration dated 16 October
2002. Shewas extensively cross examined on this declaration at the resumed hearing beforeuson
19 November 2002.

Theissues
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9. The apped raises three issues:.

(@ Issueliswhether the Commissioner can go behind an earlier acceptance that
the Appellant was usng the Property as her place of resdence during the
relevant years of assessment.

(b) Issue 2 iswhether on the evidence the Appellant did use the Property as her
place of resdence a any time during the years of assessment so as to be
entitled to deduct home loan interest.

(0 Issue3iswhether the Appellant as aregistered tenant in common to the extent
of 20% but enjoysin fact full beneficid ownership pursuant to the Declaration
of Trust can dlam 100% of the home loan interest allowance under section
26E.

Issue 1

10. On 25 September 2002, the IRD sent its submissions to the Appellant. It appears
from the Appdlant’ s response that she accepts:

(@ that the Commissioner is entitled to put new facts before this Board,;

(b) that the Board can increase the assessment on the evidence; and

(o) that theonusof proving that the assessment is excessive or incorrect ison her.
11. Given this stance of the Appellant, it is Strictly unnecessary to congder Issue 1 any
further. However, for the sake of completeness, we are of the view that the consensus between the
partiesiscorrect. Wedo not think that there can be any question of issue estoppel and the Board's
function isto ascertain the facts and determine what the correct assessment should be. Moreover,
section 68(8) of the IRO clearly permitsthe Board after hearing an gpped, inter dia, to increasethe
assessment. Section 68(4) expresdy puts the onus of proving that the assessment is excessve or
incorrect on the Appellant.

I ssue 2

12. In support of its pogtion that the Appdlant did not live in the Property the IRD relies
on three pieces of evidence:

(@ Firg, that dectricity and gas consumption at the Property was low.



(b)

(©
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Second, that the Appellant had been included in an application dated 2 March
1997 for aresdent’ scard in respect of aproperty at AddressC (‘ Property 1)
which was purchased in the name of a company controlled by Mr D. Mr D
was then the boy friend of the Appdlant. They subsequently married each
other on 18 February 2001. Madam A isthe mother of Mr D.

Third, the Appdlant’ s statementsin respect of the mortgage over the Property
was sent by Bank E to Property 1.

13. According to the Appellant’ s statutory declaration dated 16 October 2002 and her
sworn testimony before us:

@

(b)

(©

(d)

(€)

She purchased the Property by a provisona agreement dated 1 October
1996. The acquistion included various pieces of furniture and fixtures in the

Property.

She let the Property out as afurnished flat after completing her purchase on 9
November 1996. Her first tenant |eft at the end of April 1997.

In about June or July 1997, she let the Property to a second tenant for afixed
term of one year. She herself was then resding with her parents at aflat a
Housing Estate F (‘ Property 2'). Property 2 is about 421 square feet (gross).
It has two rooms. The Appdlant shared one of the two rooms with her
younger Sster.

Upon vacation of the Property by her second tenant, the Appelant moved into
the Property with her parents and her younger sster so that renovation works
could be undertaken in Property 2. Her three relatives moved back to
Property 2 in about July 1998. She hersdlf remained in the Property. Her
living conditions improved given the number of occupants in Property 2. She
a0 kept in the Property al her persond belongings.

She spent three months wholly away from her parents but had difficulties
coping with her household chores on top of her work. She began to spend
moretimein Property 2. ‘| would have my evening med there, hdp my mother
with the dishes, take a bath afterwards, watch TV with my family, and go back
to my placeonly when it wastimefor metogotobed’ . The Property is about
three blocks away from Property 2. She would go straight to bed upon her
return to the Property.
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() In October or November 1999, a friend from Beijing stayed with her in the
Property for about aweek. Three other friends from Chinaalso stayed for a
week or 0 in August or September 2000.

(@ She sold the Property because of the decline of the property market. The
Property was renovated prior to its sale in early November 2000.

(h)  She explained that she applied for a resdent’s card for Property 1 because
four cardswere givento each unit in that complex and she would like to use the
shuttle bus provided by that complex.

()  Shesought darificationsfrom the dectricity company asto the nil consumption
depicted in the statements furnished in respect of the Property. She wastold
that the practice of that cmpany is to record only the number of full units
shown.

14. The Appdlant is an honest and impressive witness. We accept her evidence in full.
Wergect theingnuations of the IRD that the Appellant might be residing in Property 1 or Property
2. TheAppdlant gppearsto usto beavery frugd lady with smpletastes. Thelow consumption of
gas and dectricity is condgstent with the bland life which she adopts.

15. Theprincipa chalenge of the IRD on thisissue hinges on the factud question whether
the Appellant did use the Property. No submisson was made on the question whether on the
totdity of the Appdlant’s evidence she did use the Property as her place of resdence. In this
regard only limited assstanceis derived from the IRO which defines * place of resdence’ in section
26E(9) as being, in relation to a person who has more than one place of residence, his * principa
resdence . However, the satutory definition does not answer the question asto what use must a
person make of a dwelling house for that use to properly be described as his place of residence.

16. Assgtance can be derived from section 26E itsdf which uses and defines the
expression ‘home loan interest’ and there is, therefore, an implication that the concession only
appliesin relaion to aplace of resdencewhichisused asa‘home’. That would also be consistent
with one of the meanings given to the phrase in Words and Phrases, third edition which states that
‘the residence of a person is by implication that person's home, where at least he or she has a
degping gpatment or shares one, athough merdy deeping on the premises is not conclusive of
resdence . The question isessentidly one of fact and degree.

17. Weare of theview that the Appelant did use the Property as her residence. We have
borne in mind her evidence that she ate, had her clothes laundered and watched televison in
Property 2. She aso used that flat as her correspondence address. However, she kept al her
persond belongingsin the Property. She spent substantiad amount of time each day in the Property.
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There is no evidence to suggest that any living space was reserved for her in Property 2 after July
1998. We are satisfied that the Appellant did use the Property as her residence.

Issue 3

18. The question iswhether on aproper congtruction of section 26E the Appellant asthe
sole beneficid owner of the Property pursuant to the Declaration of Trust isentitled to deduct dl the
interest she has paid subject to the statutory maximum.

19. ‘Owner’ is defined by section 2 of the IRO to mean ‘... in respect of land or
buildings or land and buildings includes a person holding directly from the Government, a
beneficial owner, a tenant for life, a mortgagor, a mortgagee in possession’. This definition
applics except where the context otherwise requires.

20. No other definition of ‘owner’ is given in section 26E and the IRD’ s stance has been
that because the Property isheld by the Appellant and Madam A astenantsin common, itisheld by
aperson otherwise than as a sole owner such that the amount of interest the Appd lant is entitled to
deduct under section 26E(2)(a) should be regarded as having been paid or reduced by the amounts
specified in section 26E(2)(b) or (¢) respectively. The Appellant’ s argument isthat the definition of
‘owner’ includes a beneficia owner; that under the Declaration of Trust she is the sole beneficiad

owner; and, therefore, section 26E(2)(b) and/or (c), which only applies where a dwelling is held
otherwise than as a sole owner, is not gpplicable.

21. Theissue can, therefore, be redefined as being whether the reference to ‘ sole owner’

in section 26E(2)(b) and (c) includes a sole beneficid owner or whether the context in which the
expression ‘sole owner’ is used in those subsections precludes that meaning. If the referenceto a
sole owner in section 26E(2)(b) or (c) includes a sole beneficia owner then the reduction of the
amount of home loan interest that a person can deduct under section 26E(2)(a) does not arise.

22. Thedefinition of ‘owner’ in section 2 of the IRO asincduding abeneficid owner isnot
preclusve. Theword can have adifferent meaning where the context requires. Weare of theview
that the context in which the word ‘owner’ is used in section 26E is such that it does not include a
beneficia owner for the following reasons.

(@  Firdly, the IRO should not be construed wider than is necessary to give effect
to itsintention.

(b)  Secondly, the interests held by joint tenants and tenants in common are legd
interests and applying the jusdem generis principle the reference to a ‘ sole
owner’ ought to be construed congstently as meaning the sole legal owner.
Thisis reflected in the meaning of ‘home loan in section 26E(9) where it is
defined asaloan of money which is applied wholly or partly for the acquisition
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of adweling which isheld by ‘... the person as a sole owner, or as a joint
tenant or tenant in common'.

(©)  Thirdly, onecannot ignoretheword* sole’ before*owner’. If owner in section
26E includes a beneficid owner, then the full phrase would be construed as
meaning a‘ sole beneficid owner’. However, such aconstruction would create
the absurd dituation that where there was only one beneficid owner the
provisonsin section 26E(2)(b)(i) and (ii) and 26E(2)(c)(i) and (ii) would not
aoply but would gpply if there were two or more beneficid owners even
though there is no mechanism for determining how much the entitlement to
deduct homeloaninterest should be reduced to reflect the extent of a person's
beneficia ownership.

(d)  Fourthly, aredtrictive congtruction of the word ‘owner’ alows section 26E to
be applied with certainty whereas a broader congtruction so as to include
beneficid owners creates uncertainty both as to the gpplication and extent of
the entitlement to deduct home loan interest.

23. InD20/01 and D94/01, IRBRD, val 16, 792 the Board has held that the reduction of
the entitlement to deduct homeloaninterest is cal culated in proportion to the number of joint tenants
and not in proportion to the beneficid interests of the joint tenants. Notwithstanding that the
Appellant contends that these decisions are not applicable, the construction of section 26E outlined
aboveis congagtent with the conclusion in those cases that the position of co-ownersis determined
by their legal interest and that on its proper congtruction ‘owner’ in section 26E does not include
beneficid owner.

24, For these reasons, we decide Issue 3 in favour of the Revenue.
Conclusion
25. Weare of the view that the Appellant is not entitled to deduct more than 20% of the

interest she has paid in each year of assessment to reflect her 20% legd interest as a tenant in
common.

26. We dismissthe Appdlant’s gpped.
27. The Appdlant informed us that she was asssted throughout by Mr G in the

preparation of her appea. We wish to record our appreciation for the written submissions
prepared by Mr G which helped consderably in darifying the issues.



