INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D105/00

Salaries tax — sdary income — rentd value of place of resdence provided by employer — the
exigence of landlord and tenant relationship — sections 8(1), 9(1), 9(1A), 9(2), 61 and 68(4) of the
Inland Revenue Ordinance (* IRO’).

Pand: Anna Chow Suk Han (chairman), Aarif Tyebjee Barmaand Paul Shieh Wing Tal.

Date of hearing: 26 September 2000.
Date of decision: 11 December 2000.

The taxpayer appealed againg the sdaries tax assessment for the year of assessment
1995/96 raised on him. He claimed that a part of the income assessed was not his salary income
but was the rent he received from Company B in respect of the Property.

It has been the taxpayer’ s contention that Company B agreed to provide him with a
rent-free quarter, and asaresult Company B rented the Property from him and hiswife and that the
amounts of $360,000 and $60,000 paid to him by Company B were respectively the rents of the
Property and reimbursement of utilities charges which were wrongly assessed as hisincome. He
claimed that he should be assessed as provided under section 9(2) of the IRO, at the rate of 10%
of his sdary of $225,000 for the year of assessment under review.

In support of his contention, the taxpayer asserted that he had () an employment contract
with Company B whereby Company B agreed to provide him with arent-free accommodeation, (b)
a tenancy agreement between him and his wife as the landlord and Company B as the tenant in

respect of the Property and (C) rent receiptsin respect of the Property.

The assessor disagreed that the sum of $360,000 represented the rent in respect of the
Property in that there was no evidence that the parties intended to enter into alandlord and tenant
relationship, nor it represented a refund of rent or ahousing alowance to the taxpayer. Asto the
amount of $60,000, the Respondent contended that even if it did represent a reimbursement of
utilities charges, it would il be taxable as a prerequisite under section 9(1)(a).

The assessor aso contended that the alleged | etting of the Property by thetaxpayer and his
wife to Company B was atificid and fictitious within the terms of section 61 of the IRO.

Thus, the question before the Board iswhether therewas alandlord and tenant relationship
between the taxpayer and his wife as the landlord and Company B as the tenant in respect of the
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Property, and if there was atenancy agreement between them, whether the agreement was artificia
or fictitious within the terms of section 61 of the IRO. The burden is on the taxpayer to show that
the determination was wrong.

Hdd:

1

The Board did not find that there was|andlord and tenant relationship between the
taxpayer and Company B:

@

(b)

©

(d)

C)

The letter dated 26 June 1995 did not congtitute a tenancy agreement.
Even if it were a tenancy agreement as it was not stamped, it is
inadmissible as evidence.

As to the submisson tha under the provisons of section 6 of the
Conveyancing and Property Ordinance, a tenancy agreement for aterm
not exceeding three years need not be in writing to be legdly vdid, the
Board ruled that the taxpayer knew well that atenancy agreement should
be samped in order that the respective rights and obligations of the
landlord and the tenant thereunder could be enforced in the court of Hong
Kong. Notwithstanding this the taxpayer chose not to stamp the
purported agreement. Thisstrongly suggeststhe fact that there was never
any intent on the pat of the paties to enter into a legdly binding
relationship.

The taxpayer has adso failed to prove that rentsin respect of the Property
had in fact been paid by Company B to him or hiswife.

An equd inference that no landlord and tenant relationship existed can be
drawn from the property tax return for the year of assessment 1995/96
filed by the taxpayer in respect of the Property on 7 May 1996. He
declared that the Property was self-occupied. Though this statement was
subsequently corrected by thetaxpayer’ srepresentatives, the subsequent
correction’ being not contemporaneous, carries little weight in favour of
the taxpayer.

More glaringly the dleged tenancy of the Property was not shown in
Company B’ sfinancid statements ended 31 March 1996. By contras!,
in those financid statements, Company B reported the rent paid by the
company to its other director, Mr C, but no rent was reported as paid to
the taxpayer and his wife.
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)] In response to a question from the Board at the hearing, the taxpayer’
with the assstance of hisrepresentative, explained that the amount of rent
paid by Company B in respect of the Property wasincluded in theitem of
‘ Sdaries  under the profit and loss account (D33/97 IRBRD, vol 12,
239 consdered).

2. Though it was not necessary for the Board to consder whether the letting of the
Property by the taxpayer and his wife to Company B amounted to a transaction
which was fictitious or artificid within the terms of section 61 of the IRO, had it
been necessary for the Board to do o, the Board would conclude that, on the
basis of the evidence before the Board, the tenancy agreement or the letting was
fictitious because the parties did not intend to be bound by the terms thereof.

Appeal dismissed and a cost of $3,000 charged.
Casereferred to:
D33/97, IRBRD, vol 12, 239
Cheung La Chun for the Commissioner of Inland Revenue.
David Yeung M K of Messrs David M K Yeung & Co for the taxpayer.

Decision:

The appeal

1. Thisisan gpped by Mr A (‘ the Taxpayer’ ) againgt the sdariestax assessment for the
year of assessment 1995/96 raised on him. He claims that a part of the income assessed was not
his sdlary income but was the rent he received from Company B in respect of the Property.

The background facts

2. Thefollowing are the facts upon which the Commissioner arrived at her determination
that the dleged rental vaue of the Property was assessable as the income of the Taxpayer. These
facts were not disputed by the Taxpayer.

3. The Taxpayer and his wife, Mrs A, were the joint owners of the Property. They
acquired the Property and Carparking Space No 1 on the second basement at the samelocation on
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31 August 1993 at a price of $6,800,000 and disposed of them on 2 August 1996 at a price of
$9,800,000.
4. At al relevant times, the Taxpayer was (and Hill is) adirector of Company B.

5. In his tax return for the year of assessment 1995/96 completed on 29 November
1996, the Taxpayer reported the following income particulars:

Employer : (Company B)
Capacity in which employed . director
Income— sdary : $225,000
(for July 1995 to March 1996)
Quarters provided
Address of quarter . (The Property)
Name of employer providing quarters . (Company B)
Period provided :July 1995 to March 1996
Rent paid by [the Taxpayer] to landlord : $360,000
Rent refunded to [the Taxpayer] by the : $360,000
employer
6. The assessor did not accept that the sum of $360,000 was refund of rent and issued

to the Taxpayer the following sdaries tax assessment for the year of assessment 1995/96:

$ $
Assessable income ($225,000 + $360,000) 585,000
Less: Married person’ salowance 158,000
Child dlowance 55,000 213,000
Net chargeable income 372,000
Tax payable 66,600
7. The Taxpayer, viahis representatives, Messrs David M K Yeung & Company (* the

Representatives ), objected against the salariestax assessment for the year of assessment 1995/96
in thefallowing terms

@ * We ... hereby object to the said assessment on the ground that the
assessable income of $585,000 is excessive and incorrect. We would like
to advise that the assessableincome of $585,000 hasincluded an amount of
$360,000 which isin the nature of housing benefit and should be caculated
at 10% on [the Taxpayer’ 5] sdaries of $225,000 for salaries tax purpose.
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In this regard, [the Taxpayer’ § employer, [Company B] has rented the
Property and provided it rent free to [the Taxpayer].’

(b) * Please notethat the 1995/96 BIR 60 section D2 [that is, that part of the
tax return relating to particulars of quarters provided] was wrongly
completed. The $360,000 renta should be completed in the column “ Rent
paid by my employer or associated corporation to landlord” . Weenclosea
copy of the BIR57B for this’

8. The assessor requested the Taxpayer to submit (&) acopy of hisemployment contract
with Company B, (b) acopy of the tenancy agreement with Company B in respect of the Property,
and (c) copies of rent receipts in respect of the Property.

In their reply dated 8 October 1997, the Representatives supplied the following documents:

(& A copy of aletter dated 15 June 1995 from Company B, signed by aMr C,
to the Taxpayer. Thefull contents of the letter are as follows

* With effect from 1 July 1995, your salarieswill be revised to $25,000 per
month. You are aso entitled to afree quarter provided by the company.’

(b) A copy of aletter dated 26 June 1995 from the Taxpayer to Company B.
The full contents of the letter are asfollows

‘ Thisisto confirm your renting of my property stated below together with
the detallsterms:

(1) Property ; [The Property]
(2 Ret ; $40,000 per month
(3 Period : Two years commencing on 1 July 1995
Either party can terminate the above terms by giving onemonth’ snoticeto
the other party.’
(© Copies of some papers described as receipts. Particulars shown on the
papers are summaized below
Receipt of rent for Date of receipt Amount
$
July 1995 1 August 1995 40,000
August 1995 1 September 1995 40,000

September 1995 29 September 1995 40,000
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October 1995 2 November 1995 40,000
9. The Representatives a so informed the assessor that the Taxpayer held 33 1/3% of
the share capita of Company B.
10. In aletter dated 9 October 1997, the Representatives, on behaf of Company B, gave

the following explanationsin connection with the aleged housing benefit provided to the Taxpayer:

@ * The amount of housng dlowance was determined by the board of
directors taking into account of the performance of [the Taxpayer] and his
overdl package of remuneration. The board findly decided to pay [the
Taxpayer] ahousing allowance between HK $30,000 and HK$50,000 per

month.’

(b) * AsCompany B directly entered into tenancy termswith the landlord (and
then provided the quarter to [the Taxpayer]), it was rather clear that the
rentd alowance was actudly expended in the payment of rent.’

(0 * Therentd dlowance was pad by cheques which are with the following

details:
Chequeno Date of cheque
521353 1 May 1996
521419 1 June 1996
521480 1 July 1996
521547 1 August 1996
521624 2 September 1996
521693 1 October 1996
521757 1 November 1996
521798 2 December 1996
521855 2 June 1997
521960 1 February 1997
521993 1 March 1997
119561 1 April 1997
The drawer bank isBank D’
11. The assessor pointed out to Company B that the paymentslisted in paragraph 10 (c)

above were not related to the year of assessment 1995/96. The assessor aso enquired the manner
of payment of the dleged rent and whether they were paid together with the monthly salary.
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12. In their reply dated 9 January 1998 on behdf of Company B, the Representatives
sad thefollowing:

(@ * Rentd waspaid by Company B tothelandlord, [the Taxpayer], by cheque.
Details of these chequesfrom 1 July 1995 to 31 March 1996 areasfollows.

Chequeno Date Amount (including salary)
$
520638 1-8-1995 60,000
520722 1-9-1995 60,000
520814 29-9-1995 60,000
520900 2-11-1995 60,000
520977 1-12-1995 60,000
521053 2-1-1995 60,000
521158 1-2-1996 120,000
521224 1-3-1996 60,000
521281 1-4-1996 60,000

(b) * Therentd dlowancewas paidto [the Taxpayer] together with hismonthly
sdary for convenience purpose — [the Taxpayer] is a saff [dc] recaiving
sday and dso the landlord recelving the rentd.’

13. The assessor wrote to the Representatives and expressed his view that the
information and documents supplied by them did not support the Taxpayer’ s clam that the sum of
$360,000 in dispute was rent paid by Company B to him. In aletter dated 19 May 1998, the
Representatives put forward the following contentions:

@ * [Company B] is owned by [the Taxpayer] and his two brothers, each
holding 33 1/3%. Itispurdy dueto such close rdationship, the payment of
sdary and housing dlowance is not made in aforma way as stated in your
letter, that is, it (the tenancy agreement) does not have the form of atenancy
agreement, for example, no agreement by both parties, no samp. Unlike
other tenancies, the monthly rent, instead of being paid in advance, was paid
in arrears’

(b) * However, we disagree with your comment namely he did not receive his
remuneration as prescribed by the employment contract dated 15 June
1995 nor the tenancy agreement dated 20 June 1995. For this, we advise
that as[the Taxpayer] isthe managing director of Company B, hefrequently
withdraws fundsfrom the company and pays expensesfor the company and
that al these transactions are recorded in his current account in the
company’ s books. Treating in the same manner, the salary ($25,000 per
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month) and housing alowance ($40,000 per month) [the Taxpayer] entitles
and the amount he withdraws from the company ($60,000 per month) were
credited and debited respectively into his current account. We are of the
view that, aslong as[the Taxpayer’ 5| employment terms, that is, $25,000
sdary and $40,000 housing alowance and hiswithdrawal of $60,000 were
agreed by the other directors, these employment terms are valid. With the
samelogic, the tenancy agreement which was agreed between the landlord,
[the Taxpayer’ 5] couple and the company’ s three directors was aso
enforceable’

(0 * The fact that [the Taxpayer 5 sday and housing dlowance were
credited to his current account and [the Taxpayer] has in fact withdrawn
funds from the company out of his employment package even not a the
same amount as stated in the employment contract can sufficiently gpprove
that he did recelve his remuneration as prescribed by the employment
Contract. It is because [the Taxpayer] can, at any time, withdraw dl the
money standing in his current account and the company hasto pay it.’

(d) * Accordingly we consder that [the Taxpayer’ 5] assessableincome should
be $308,000 ($280,000 x 110%) and that we cannot accept your
suggested amount of $600,000 [thet is, thetotal amount of thesumslisted in

paragraph 12(a) above].’
14. In response to the assessor’ sfurther enquiries, the Representatives, on behdf of the
Taxpayer, sad the following in aletter dated 14 August 1998:
@ * We confirm that the sdlary and rent were credited to [the Taxpayer’ 5|
current account and not through payments.”
(b) *  The additiona $60,000 [withdrawn in February 1996, see paragraph
12(a) above] was for [the Taxpayer] to meet his spending for the Chinese
New Year.’
(©) * [The Taxpayer’ g sdary wasraised to $18,000 per month starting from 1
April 1996. Breakdown of $280,000 [see paragraph 13(d) above] is as
follows
$
Sdary from April 1996 to March 1997
($18,000@12) 216,000
Bonus 64,000
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15. Despite the assessor’ s request, the Representatives did not supply any copy of the
ledgers of the Taxpayer’ s current account with Company B for the year ended 31 March 1996.

16. Despite the assessor’ s request, the Representatives did not supply copies of the
chequeslisted in paragraph 12(a) above.

17. The Taxpayer and his wife had submitted a property tax return for the year of
assessment 1995/96 in respect of the Property on 7 May 1996. In the return, they declared that
the Property was wholly used by the ownersfor residentia purposes and did not report any rental
incomereceived. Subsequent to the submission of thereturn, the Representatives, by aletter dated
9 December 1996, told the assessor that the Taxpayer and his wife had in fact received rent of
$360,000 for the year of assessment 1995/96. Based on such information, the assessor raised a
property tax assessment for the year of assessment 1995/96 with assessable vaue of $360,000.

18. The Commissioner of Reting and V a uation has advised the assessor that according to
his assessment, on the basis of an unfurnished flat the exclusive of rates and management charges,
the open market rent for the Property for a two-year tenancy commencing on 1 July 1995 was
$29,000 per month.

19. @ In its audited financid Statements for the year ended 31 March 1996,
Company B disclosed that total directors emoluments paid during the year
was $645,000.

(b) In its employer’ s returns submitted for the year ended 31 March 1996,
Company B did not report that emoluments had been paid to any director
other than the Taxpayer.

(© Despite the assessor’ s request, the Representatives did not provide a
breakdown of the total director’ s emoluments of $645,000.

20. Having examined the facts of the case, the assessor is of the views that the sum of
$360,000 was not rent paid to the Taxpayer for the Property and that the whole of the director’ s
emoluments of $645,000 charged in Company B’ s accounts should be assessed as the
Taxpayer’ sincome under section 9(1)(a) of theIRO. Accordingly, the assessor conddersthat the
assessment for the year of assessment 1995/96 should be revised asfollows:

$
Assessable income 645,000
Less Married person’ sand child dlowances 213,000
Net chargeable income 432,000
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Tax payable 78,600

Section 8(1) of the IRO provides that sdaries tax shdl be charged on income from

employment. Section 8(1) Sates:

22.

Salaries Tax shall, subject to the provisions of this Ordinance, be charged for
each year of assessment on every person in respect of hisincome arising in or
derived from Hong Kong from the following sources:

(@ any office or employment of profit; and

(b) anypension.’

Income from employment is defined in section 9(1) of the IRO toinclude perquisite or

dlowance. The definition is non-exhaudtive and it Sates

23.

Income from any office or employment includes:

(@) anywages, salary, leave pay, fee, commission, bonus, gratuity, perquisite,
or allowance, whether derived from the employer or others, ...

(c) where aplace of residence is provided by an employer or an associated
corporation at a rent less than the rental value, the excess of the rental
value over such rent;’

The rentd value of any place of residence shdl be deemed to be 10% of theincomes

as defined in section 9(1)(a) of the IRO. Section 9(2) of the IRO provides.

24,

The rental value of any place of residence provided by the employer or an
associated corporation shall be deemed to be 10% of the income asdescribed in
subsection (1)(a) derived fromthe employer for the period during which a place
of residenceis provided ...’

Where rent refunds are made in respect of a place of resdence, section 9(1A) of the

IRO dtipulates that the rent refunds shal be deemed not to be income. Section 9(1A) reads as

follows
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(@) Notwithstanding subsection (1)(a), where an employer or an
associated corporation:

() paysall or part of the rent payable by the employee; or
(i) refundsall or part of the rent paid by the employee;

such payment or refund shall be deemed not to be income;

(b) a place d residence in respect of which an employer or associated
corporation has paid or refunded part of the rent therefore shall be
deemed for the purposes of subsection (1) to be provided by the employer
or associated corporation for a rent equal to the difference between the
rent payable or paid by the employee and the part thereof paid or
refunded by the employer or associated corporation.’

25. Section 61 of the IRO further provides.

‘ Wherean assessor isof opinion that any transaction which reduces or would
reduce the amount of tax payable by any person isartificial or fictitious or that
any disposition is not in fact given effect to, he may disregard any such
transaction or disposition and the person concerned shall be assessable
accordingly.’

26. Section 68(4) of the IRO dtipulates.

The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

Theevidence

27. At the hearing, the Taxpayer was represented by Mr David Y eung of Messrs David
M K Yeung & Co, certified public accountants. The Taxpayer gave evidence on his own behdf
and aso caled Mr E, adirector of Company B and aso hisbrother, to give evidence on his behalf.
28. The Taxpayer adduced the following evidence.

29. The Taxpayer confirmed that the letter containing tenancy terms in respect of the
Property and the four receipts produced to the assessor in the course of the investigation, were
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signed by him. He aso confirmed that prior to the purported letting of the Property to Company B,
he and his wife were resding at the Property.

30. He explained to the Board that Company B was owned by him and his other two
brothers. The company was run by him while his two brothers were * slent partners  not
participating in the day-to-day management and operation of the busness. He obtained his
brothers consent to thetenancy of the Property and he had only signed one copy of the agreement.
Asto therent of the Property, he obtained an estimate from an estate agency in Digtrict F, the name
of which he had forgotten. That estate agency was no longer at Didtrict F. Since there was abig
garden atached to the Property, its monthly rent should be more that $29,000, the figure suggested
by the Rating and Vduation Department. The Taxpayer had forgotten the amount of his previous
sdary. He sad that it was about the same as the revised sdary plus the rentd vaue of the free
quarter provided and what happened was that under the revision, Company B classified part of the
former sdary as’ freequarters  and decreased theamount of sdlary. The Taxpayer confirmed that
there were other terms of his employment which were not included in the employment contract,
such as his entitlement to traveling expenses and double pay a Chinese New Year. Inresponseto
a question from this Board, the Taxpayer said that his tenancy with Company B in respect of the
Property should have been stated in the company’ s financid statements and its aosence from it
must be amistake. With the assstance of Mr Y eung, the Taxpayer told the Board that the amount
of rents paid to the Taxpayer by Company B wasincluded intheitem * Salaries of $1,196,600' in
the profit and loss account of the company. Again with the assstance of Mr Yeung, he told the
Board that the credit balance due to him under the director’ s current account was included in the
item * Sundry creditors and accruals of $1,311,319" under the balance sheet. The Taxpayer aso
told the Board that the outgoings of the Property were the responshility of Company B. He
explained that hiswife firg settled the outgoings of the Property, such as management fees, water,
electricity and gas charges and was subsequently reimbursed by the company. He said that those
charges should come to more than $60,000 and the reimbursement of $60,000 was only a‘ round
sum estimate . As to the cheque payment of $120,000 on 1 February 1996, he explained that
$60,000 represented the double pay. Asto the declaration that the Property was wholly used by
the owners for residentia purposes, the Taxpayer said that the declaration was a mistake.

31. The Taxpayer cdled Mr E who isadirector of Company B and aso the Taxpayer’ s
brother, to give evidence on hisbehaf. Mr E confirmed that he knew the terms of the Taxpayer’ s
employment contract with Company B which provided the Taxpayer with a monthly sdary of
$25,000 and a free quarter commencing on 1 July 1995 and it was just about before the summer
break 1995 that Company B agreed to provide arent free quarter to the Taxpayer. He said that
the amount of the Taxpayer’ s sdary prior to the employment contract was $25,000 but without
any free quarters. He agreed that that was a substantial increase but said that this increase was
because of the ‘ efforts of the Taxpayer’ . This, we pause to observe, isin stark contrast with the
Taxpayer’ s evidencesummarized a paragraph 30 above. He explained that it wasfor that reason
Company B rented the Property from the Taxpayer and hiswife. He admitted that he did not Sign
atenancy agreement but he knew about the tenancy. Hetold the Board that hetoo lived at Digtrict
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F and was familiar with the rentd market there. He said he dso made an enquiry with an estate
agent in Didtrict F and wastold that the rents of the flats there should be about $30,000 per month
but since the Property had agarden of about 2,000 square feet, he thought the rent of the Property
at afigure between $40,000 and $45,000 would be appropriate.

Our decison

32. Thelaw isthat incomefrom any office or employment istaxable and the rental vaue of
any place of residence provided by the employer shdl be deemed to be 10% of theincome derived
from the employer for the period during which a place of resdenceis provided.

33. It isthe Taxpayer’ s contention that Company B agreed to provide him with a rent-
free quarter, and as a result Company B rented the Property from him and his wife and that the
amounts of $360,000 and $60,000 paid to him by Company B were respectively the rents of the
Property and reimbursement of utilities charges which were wrongly assessed as hisincome. He
claimed that they should be assessed as provided under section 9(2) of the IRO, at therate of 10%
of his sdary of $225,000 for the year of assessment under review.

34. In support of his contention, the Taxpayer asserted that he had (a) an employment
contract with Company B whereby Company B agreed to provide him with a rent-free
accommodation, (b) atenancy agreement between him and hiswife as the landlord and Company
B as the tenant in respect of the Property and (c) rent receipts in respect of the Property. The
documentswhich herdied on arethe copy documents supplied to the assessor on 8 October 1997,
mentioned in paragraph 8 above.

35. The Respondent disagreed that the sum of $360,000 represented the rent in respect
of the Property in that there was no evidence that the parties intended to enter into a landlord and
tenant relationship, nor it represented arefund of rent or ahousing alowance to the Taxpayer. As
to the amount of $60,000, the Respondent contended that even if it did represent areimbursement
of utilities charges, it would il be taxable as a perquisite under section 9(2)(a).

36. The Respondent aso contended that the aleged letting of the Property by the
Taxpayer and hiswifeto Company B was artificid andfictitiouswithin thetermsof section 61 of the
IRO.

37. Thus, the question before the Board is whether there was a landlord and tenant
relaionship between the Taxpayer and his wife as the landlord and Company B as the tenant in
respect of the Property, and if there was a tenancy agreement between them, whether the
agreement was atificid or fictitious within the terms of section 61 of the IRO. Theburdenisonthe
Taxpayer to show that the determination was wrong.
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38. Having carefully consdered dl the documents and materid before us and the sworn
evidence adduced by and on behalf of the Taxpayer, we reach the conclusion that the Taxpayer has
faled to discharge the burden of proving that alandlord and tenant rel ationship existed between the
Taxpayer and hiswife asthelandlord and Company B asthe tenant in respect of the Property. Our
concluson is supported by the following facts.

39. Firgtly, we do not accept that the letter from the Taxpayer to Company B dated 26
June 1995 referred to in paragraph 8(b) above, condtituted a tenancy agreement between the
parties. Itisadocument which lacksthe usud flavour of agenuine tenancy agreement. It does not
dtipulate when the rent was payable by the tenant nor the parties rights and obligations under the
tenancy. It was only signed by one party and only one copy of the document was signed as
opposed to two. It had not been produced for stamping. Thus, we do not accept that this
document condtituted a tenancy agreement. Even if it were atenancy agreement which we do not
accept, since it has not been stamped, it is inadmissble as evidence for the purpose of this
proceeding.

40. The Taxpayer contended that in view of the provisons of section 6 of the
Conveyancing and Property Ordinance, atenancy agreement for aterm not exceeding three years,
evenif it was not in writing, would still belegdly vaid. We would accept thet there was a tenancy
agreement if there is sufficient evidence to subgiantiate the existence of a landlord and tenant
relationship between the parties.

41. In the present case, the Taxpayer on behdf of the landlord and Mr E on behdf of the
tenant, confirmed the existence of a tenancy agreement between the Taxpayer and his wife and
Company B in respect of the Property. The statements by the Taxpayer and his brother were
self-serving and cannot be relied upon. In order to ascertain the true picture, we need to look into
the surrounding facts and evidence.

42. The Taxpayer claimed that he did not have the letter referred to in paragraph 8(b)
above stamped because of the specid relationship between the parties and that the chances of there
being a dispute between them over the tenancy and the same being required to be brought before
the court were remote. The Taxpayer knew well that a tenancy agreement should be slamped in
order that the respective rights and obligations of the landlord and the tenant thereunder could be
enforced in the court of Hong Kong. Notwithstanding this the Taxpayer chose not to slamp the
purported tenancy agreement. Thisstrongly suggeststhefact that there was never any intent on the
part of the partiesto enter into alegdly binding rdationship. Our view isfurther fortified by the fact
that despite the Taxpayer’ s clam that Company B was responsible for the payment of the
outgoings of the Property, this term was not dipulated in the aleged tenancy agreement; the
outgoings were nonethel ess settled by the Taxpayer’ s; and the dleged reimbursement was only a
‘ round sum estimate€ . For present purposes, it suffices for us to find that the Taxpayer has not
proved the intent on the part of the parties to enter into a legaly binding landlord and tenant
relationship.
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43. The Taxpayer has aso failed to prove that rentsin respect of the Property had in fact
been paid by Company B to him and his wife. The Taxpayer produced a few purported rent
recei pts which borne no detail of the Property in respect of which they were supposed to relate.
Also, these receipts were prepared and signed by the Taxpayer and are self-serving. Thus, weare
unable to accept that on the basis of these purported receipts rents had indeed been paid.
Company B through its Representatives informed the assessor that the rents to the Taxpayer were
paid by way of cheques. Upon request by the assessor for proof of such cheque payments, the
company had failed to provide any but then informed the assessor that the payment of sdlary and
rent to the Taxpayer was recorded under the Taxpayer’ scurrent account with the company. Upon
request for record of the Taxpayer’ s current account with the company, again the information
requested for was not forthcoming. The inconsstency in the information given and the lack of
documentary proof of the aleged rent payment, poorly reflect the Taxpayer’ s case.

44, An equd inference that no landiord and tenant relationship existed, can be drawn
from the property tax return for the year of assessment 1995/96 filed by the Taxpayer in respect of
the Property on 7 May 1996. He declared that the Property was self-occupied. Though this
satement was subsequently corrected by the Taxpayer’ s Representatives, the subsequent
correction being not contemporaneous, carries little weight in favour of the Taxpayer.

45, More glaringly, the aleged tenancy of the Property was not shown in Company B’ s
financid statementsended 31 March 1996. By contragt, in thosefinancial statements, Company B
reported the rent paid by the company toits other director, Mr C, but no rent was reported aspaid
to the Taxpayer and his wife. Asto the amount of $282,586 recorded as the * Rent, rates and
management fee pad by the company, this amount could not possibly represent the rent of
$360,000 and refund of the utilities charges of $60,000 alegedly paid to the Taxpayer.

46. Itisaso important to note that in response to aquestion from the Board &t the hearing,
the Taxpayer with the assstance Mr Y eung, explained that the amount of rent paid by Company B
in respect of the Property, wasincluded intheitemof * Sdlaries under the profit and loss account.

47. The credibility of the Taxpayer' s caseis not helped by the discrepancy between his
and hisbrother’ sevidence asto how the revision came about, as pointed out in paragraphs 30 and
31 above. Wethereforefind that the Taxpayer hasfailed to discharge hisburden. Infact wewould
even say that there is overwheming evidence that no legd relationship of landlord and tenant was
ever created between the Taxpayer and Company B. It must therefore follow that the amount of
$360,000 in dispute cannot be classified as* rent” paid by Company B nor arefund of ‘ rent’ nor
ahousing benefit and the amount of $60,000 in dispute cannot be reimbursement of the payments
of outgoings of the Property under atenancy agreement which did not exist. Thusthe two amounts
are assessable asincome of the Taxpayer from Company B.



INLAND REVENUE BOARD OF REVIEW DECISIONS

48. Perhaps, it is gppropriate for us at this juncture to quote what the Board saysin a
Board of Review Decisonin D33/97, IRBRD, vol 12, 239

‘.. itisrelevant to note that salaries tax advantages of housing assistance
being assessed under these provisionsiswell known. Equally well known isthe
commissioner’ spragmatic policy in administering these provisions (see D92/95,
IRBRD, vol 11, 173). But, in order to achieve the desired benefit, it must be
clear to both employers and employees alike that simply designating an
allowance as a rental benefit will not necessarily achieve that objective.’

49, It isnot enough Smply to rely on (asin this case) a purported employment contract, a
purported tenancy agreement and afew rentd receipts.

50. Having dismissed the apped as aforesaid, it is not necessary for us to consder
whether the letting of the Property by the Taxpayer and his wife to Company B amounted to a
transaction which wasfictitious or artificia within the terms of section 61 of the IRO. Had it been
necessary for us to do so, we would conclude that, on the basis of the evidence before us, the
tenancy agreement or the letting wasfictitious because the parties did not intend to be bound by the
terms thereof.

51 The gpped is obvioudy unsustainable and bound to fal. The Taxpayer has faled
poorly to discharged the burden of proof placed upon him to prove that the amountsin dispute was
assessed wrongly as hisincome. Pursuing an obvioudy hopeless gpped isawaste of the Board' s
time and resources and an abuse of the process of the Board. Inthe circumstances, wefed that this
IS a case where an order of costs againgt the Taxpayer should be made. Accordingly, we dismiss
thisappea and order the Taxpayer to pay the costs of this proceedingsin the sum of $3,000, which
the Taxpayer ought to know, only represents asmal portion of the costsinvolved.



