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The wife of the taxpayer was the owner of a plot of land on which a building was
congructed at theend of 1972. All of the units of the building were offered for sde but at the same
time, a poster was displayed in the sales office to attract potential tenants. Between 6 July 1972
and 1 March 1973, 22 of the 30 units were s0ld leaving eight units unsold. By a determination
dated 30 March 1978, the Commissioner rued that the unsold units were part of trading stock
offered for sdlein the sdle brochures. However, at dl times, the unsold units were treated asfixed
asstsin dl of the tax computations prepared by the Accountant and submitted to the Revenue.
Pursuant to these returns, profits tax was raised againg the rental income derived from the unsold
units which profits tax was duly paid.

On 4 April 1985, the taxpayer sgned a business registration form 1(a) stating that he had
carried on a sole proprietorship business in the name of hiswife. The business was described as
‘Property Investment’ and the date of commencement of that business was stated as 2 June 1970.

On 8 November 1996, the taxpayer disposed of one of the unsold units. The assessor
raised on the taxpayer profits tax assessment on the estimated profit of the sde of the unit. The
taxpayer objected but the Commissioner confirmed the profits tax assessment. The taxpayer then
appedled to this Board.

The sole question on gpped waswhether the taxpayer had carried on atrade of any kind as
regards the unsold units and if so whether the sde of the unit was within the trading activities of the
taxpayer. Inthisrespect, the Board disregards the Businesswhich is agreed not to have anything to
do with the development, sde or letting out of any of the units of the Building.

The Board issatisfied that thetaxpayer’ s evidence is truthful and finds that there was never
any intentionto sall any of theunsold unitsin 1970 or 1973. At thevery lowest, the taxpayer clearly
had formed an intention not to sl the unsold units after the sde of the 22 units in 1973 and
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theregfter never changed hisintention. The Board aso findsthat the taxpayer did not carry on any
business of development and sale of the unsold units. If he is prevented from disputing he had
carried on abusiness of renting out the unsold units, the sde of the unit was asdle of acapital asset
and the taxpayer is not liable for profits tax in respect of any profit arising therefrom.

Hed:

1. Theintention of the taxpayer isto be ascertained objectively from dl the surrounding
circumgtances. In this repect, the declaration of the taxpayer is self-serving and not
binding on ether the Revenue or this Board (All Best Wishes Ltd v CIR [1992] 3
HKTC 750 applied).

2. Once an intention was formed, it can be changed. Wha was an investment can
thereafter be put into the trading stock and vice versa. Alternatively, an investment
can be sold in order to replace it with or to maintain another investment. A sdein
these circumstancesis not part of any trading activities of abusnessinvolving trading
stock (Marson v Morton [1986] 1 WLR 1348, Liond Smmons Properties Ltd v
CIR [1980] 53 TC 461 considered).

3. TheBoadisof the view that it is not bound by the determination of the profits tax
arisang from the sde of the 22 units for the year of assessment 1973/74 since it was
not an assessment ether of the income or profits arising from the unsold units and a
determination of their nature asto whether they formed along term investment or part
of any trading stock of busness of sde of the units. It smply forms part of the
circumstances from which the Board must ascertain theintention of the taxpayer but is
not conclusive.

4. Thefalureto obtain the rebuilding alowance is quite equivocd. It could be due to
oversght, which was origindly suggested; or an acceptance that none would be
alowed, or an acknowledgement that the unsold units formed part of the trading
stock. However, given the cons stent stance of the wife and the firm, the Board thinks
that the lagt dternativeistheleast likdy one. The Board, therefore, amply regardsthe
fact that no alowance was claimed as one of the factors to consider.

5.  Toholdaproperty for rental isan investment and is not atrade any more than holding
afixed depost or ashare portfoliois. Furthermore, if thereisabusiness of |etting out
properties, the properties are capital assets and not trading stocks. Profits arising
from sale of propertiesin these circumstances are not taxable. The Board considered
that it was highly questionable that even on the documents before the Board the
taxpayer had carried on any trade or businessin the sde of any of the unsold units.
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Appeal allowed.
Cases referred to:
All Best Wishes Ltd v CIR [1992] 3HKTC 750
Marson v Morton [1986] 1 WLR 1348
Lione Simmons PropertiesLtd v CIR [1980] 53 TC 461
Tse Yue Keung for the Commissioner of Inland Revenue.
CY Li Counsd ingructed by Messrs C P Lin & Co for the taxpayer.

Decision:

Agreed facts
1 The background factsto this appedl are largely agreed.

2. The taxpayer is now 79 years old. He was educated in China up to the levd of
secondary school. Heismarried to one Ms A (‘the Wife').

3. In 1953, the Taxpayer started his import and export business under the name of
Company B (‘the Busness). Heis4ill carrying on the Businessto date.

4, The Wifewasthe owner of aplot of land in Digtrict C and, after several exchangeswith
the Government, was subsequently granted a piece of land registered as Didtrict C town ot number
XX (‘the Lot’) in 1969.

5. The Lot was eventudly devel oped with the money of the Taxpayer and in this apped,
he is treated as the owner of both the Lot and the development therest.

6. Towards the end of 1972, a building known as Building D (the Building') was
congructed onthe Lot. The Building conssted of atota of 30 units: some of them are shop units,
others are resdentia units.

7. Between 6 July 1972 and 1 March 1973, 22 of the 30 units were sold leaving eight
units (‘ the Unsold Units):

(@ ShopsB, Cand D of ground floor;
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(b) Thewhole of firgt floor;
(c) Ha B of fourth floor; and
(d) HasA, B and C of fifth floor.

8. All of the units of the Building were offered for sale but a the same time, a poster was
displayed at a conspicuous place in the sales office to attract potentia tenants.

9. On 23 July 1974, Messs W M Sum & Co (the Accountant’) prepared a tax

computation of a ‘ Property Trading Account’ of the Wife (‘the 1974 Tax Computation'). The
1974 tax Computation hasanumber of curiousfegatures. It purportsto account for the profitsof the
sde of the 22 units but expenditure relating to the Unsold Units were taken out of the computation.
It gavea ' Date of Commencement of Business: 2 June 1970 (being date of submission of building
plan to Building Authority)’, without specifying what that ‘busness’ was. It dso gave a ‘Date of
Cessation of Business: 1 March 1973 (being date of |ast sdes of flats)'.

10. On 15 September 1975, the assessor issued a profits tax assessment for the year of
assessment 1972/73 based on the 1974 Tax Computation againgt the Wife and sought to revalue
both the cost of land and the Unsold Units,

11. By a letter dated 8 October 1975, the Accountant objected to the profits tax
assessment for the year of assessment 1972/73 on two dternative grounds.

(@ the Wife had not carried on a business in respect of the development of the
Building;

(b) dternaively, if she did, the development was for ‘investment purpose and the
business did not cease on 31 March 1973,

Mogt important of dl, it was stressed that there never was an intention to sdll the Unsold Units.

12. Wenotein passing, dthough thisis not an agreed fact, that theletter of 8 October 1975
was completely inconsstent with the 1974 Tax Computation.

13. The assessor then proposed in a letter of 3 June 1976 to revise the profits tax
assessment for the year of assessment 1972/73 to nil but to raise a profits tax assessment for the
year of assessment 1973/74 on the Wife at $694,346. Therewasa‘Note' inthe sad letter which
indicated that the Wife' s business was treated as * continuous’ and any sales of the Unsold Unitsin
future would be subject to profits tax assessment.
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14. By aletter dated 5 June 1976, the Accountant offered to accept the assessment of
$694,346 ‘ provided that [the assessor] would concede that':

(@ theUnsold Units‘never formed part of thetrading stock from the very inceptiort;
ad

(b) the Wifewould not be lidble for profits tax in respect of the renta income of the

Unsold Units.
15. The offer was not accepted by the assessor. It followed that there was never any
agreement as to whether:

(@ therewasabusness,
(b) the Unsold Units were part of atrading stock.

16. On 1 March 1977, the assessor did raise the profits tax assessment for the year of
assessment 1973/74 on the Wife with assessable profits of $694,346.

17. On 3 March 1977, the Accountant objected against the profits tax assessment for the
year of assessment 1973/74 on the grounds that the profits tax assessed was excessve and that the
business ‘had aready ceased’ in the year of assessment 1972/73. He did not contend that there
was no business.

18. It isimportant to note here that the profits tax assessment for the year of assessment
1973/74 was based on the 1974 Tax Computation save for the cost of land which the Revenue
revalued downwardsto $240,000. In particular, the taxable profits were arrived at by deducting a
fraction of the cogt of the development attributable to the 22 units only. In other words, the Wife
did not obtain any tax advantage as regards the cost of the Unsold Units. Furthermore, there was
no determination as to whether the Unsold Units were part of any trading stock.

19. By adetermination dated 30 March 1978 (‘ the Determination’ ), the Commissioner of
the Inland Revenue (*the Commissioner’) determined againgt the Wife’ s objections by annulling the
profitstax assessment for the year of assessment 1972/73 but confirming the profits tax assessment
for the year of assessment 1973/74. 1n the Determination, the Commissioner ruled that:

(@ thedevelopment and sale of the flatsin the Building was an adventure in the
nature of trade;

(b) the contention that the Unsold Units were not part of any trading stock was
rglected on the ground that dl units were offered for sale in the sale brochures,
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(c) the Wife caried on ‘one composte trade of sdlling and letting the units in [the
Building]” and there was no cessation of business on or before 31 March 1973.

20. The Wife did file a notice of goped againg the Determination but the apped was
withdrawn thereafter so that the profitstax assessment for the year of assessment 1973/74 became
find and conclusive under section 70 of the Inland Revenue Ordinance (‘(IRQO’) ‘as regards the
amount of such assessable income or profits of net assessable value'.

21. Thereefter in 1978, the Wife filed profits tax returns for the years of assessment
1974175, 197576, 1976/77, 1977/78 and 1978/79 in relation to the rental income received from
the Unsold Units. In each of the returns, the business of the Wife was stated as ‘ Property
Invesment’. At dl times the Unsold Units were trested as fixed assats in al of the tax
computations prepared by the Accountant and submitted to the Revenue.

22. Pursuant to these returns, profitstax was raised againg the renta income derived from
the Unsold Units which profits tax was duly paid.

23. On 22 November 1979, the Taxpayer applied for personal assessment and stated that
he and the Wife were ‘ proprietors or partners inthefirmsof ‘Madam A’ and the Business.

24, On 4 April 1985, the Taxpayer Sgned abusiness registration form 1(a) stating that he
hed carried on a sole proprietorship business in the name of the Wife (‘the Firm?). The business
was described as* Property Investment’ and the date of commencement of that businesswas sated
as 2 June 1970.

25. On 8 November 1996, the Taxpayer disposed of one of the Unsold Units known as
Hat B, fourth floor of the Building (‘the Unit’) at a consideration of $710,000. In histax return for
the year of assessment 1996/97, he did not report any profit or loss of the Firm.

26. The assessor raised on the Taxpayer profits tax assessment on the estimated profit of
the sde of the Unit. The Taxpayer objected but the Commissoner confirmed the profits tax
assessment for the year of assessment 1996/97 as subsequently revised by the assessor. The
Taxpayer then gppeded to this Board.

27. Findly, we should record thet it isnot in disoute that the Taxpayer and hisWifewerein
fact not in Hong Kong throughout the materia period having left Hong Kong for Country E from
1970 to 1996.

28. Throughout this materia period, dl the affars of the Taxpayer including the dedings
with the Revenue were conducted by the Accountant on ingtructions from the Taxpayer’s brother
who passed away in 1996.
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The question on appeal

29. The sole question on gppeal was whether the Taxpayer had carried on atrade of any
kind as regards the Unsold Units and if so whether the sale of the Unit was within the trading
activities of the Taxpayer. In this respect, we disregard the Business which is agreed not to have
anything to do with the development, sale or letting out of any of the units of the Building.

Thelaw

30. The law as regards the aforesaid question iswell settled and there does not appear to
be any dispute between the parties to this apped.

3L The relevat legd principles can be summarized as follows. The intention of the
taxpayer isto be ascertained objectively from al the surrounding circumstances. Inthisrespect, the
declaration of the taxpayer is sdlf-serving and not binding on ether the Revenue or this Board.

32. Mortimer J (as he then was) in All Best Wishes Ltd v CIR [1992] 3 HKTC 750
summed up the position well (at page 771):

* The Taxpayer submitsthat thisintention, once established, is deter minative of
theissue. That there has been no finding of a change of intention, so a finding
that the intention at the time of acquisition of the land that it was for
development is conclusive.

| am unable to accept that submission quite in its entirely. | am, of course,
bound by the Decision in the Smmons case, but it does not go quite asfar asis
submitted. Thisisa decision of fact and the fact to be decided is defined by the
Satute — was this an adventure and concern in the nature of trade? The
intention of the taxpayer, at the time of acquisition, and at the time when heis
holding the asset is undoubtedly of very great weight. And if theintentionison
the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvestinginit, then| agree. But asitisa question of fact, no single test can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence. Indeed, decisions upon a person’ sintention are commonplace in
the law. It is probably the most litigated issue of all. It is trite to say that
intention can only be judged by considering the whole of the surrounding
circumstances, including things said and things done. Things said at the time,
before and after, and things done at the time, before and after. Often it is
rightly said that actions speak louder than words.’
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33. Furthermore, once an intention was formed, it can be changed. What was an
investment can thereafter be put into thetrading sock andvice versa. Alterndively, an investment
can be sold in order to replace it with or to maintain another investment. A sde in these
circumstancesis not part of any trading activities of abusnessinvolving trade sock. In Marsonv
Morton [1986] 1 WLR 1348, Sir Nicholas Browne-Wilkinson V-C said (at page 1348 of the

report):

It is clear that the question whether or not there has been adventure in the
nature of trade depends on all the facts and circumstances of each particular
case and depends on the interaction between the various factors that are
present in any given case. The most that | have been able to detect from the
reading of the authoritiesisthat there are certain features or badges which may
point to one conclusion rather than another.’

34. The learned Judge then went on to list out (at pages 1348 to 1349 of the report) some
of these features or badges, which are of course by no means exhaudtive:

(8 Whether the transaction was a one-off transaction?
(b) Wasthetransaction related to the trade which the taxpayer otherwise carrieson?
(©) What isthe nature of the subject matter?
(d) What was the way in which the transaction was carried out?
(6) What was the source of finance of the transaction?
(f) Waswork done to the item purchased before it was resold?
(9 Wastheitem resold in onelot or broken down into salegble lots?
(h)  What were the purchasers' intentions at the time of purchase? And
() Didtheitem provide enjoyment for the purchaser?
In gpproaching these questions, common sense must be applied.

35. InLiondd SmmonsPropertiesLtdv CIR [1980] 53 TC 461, Lord Wilberforce said (at
page 491G):

Trading requires an intention to trade: normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
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acquired with the intention of disposing of it at a profit, or wasit acquired asa
permanent investment? Often it is necessary to ask further questions. a
permanent investment may be sold in order to acquire another investment
thought to be more satisfactory; that does not involve an operation of trade,
whether the first investment is sold at a profit or at a loss. Intentions may be
changed. What wasfirst an investment may be put into the trading stock— and,
| suppose, vice versa. If findings of this kind are to be made precision is
required, since a shift of an asset from one category to another will involve
changesin the company’ s accounts, and possibly, a liability of tax (cf Sharkey
v Wernher [1956] AC 58). What | think isnot possibleisfor an asset to be both
trading stock and permanent investment at the same time, nor to possess an
indeterminate status — neither trading stock nor permanent asset. It must be
one or other, even though, and this seems to me legitimate and intelligible, the
company, in whatever character it acquiresthe asset, may reserve an intention
to change its character. To do so would, in fact, amount to little more than
making explicit what is necessarily implicit in all commercial operations,

namely that situations are open to review.’

Effect of the Deter mination

36. Our difficulty in this goped , however, isnot confined to ascertaining the intention of the
Taxpayer in accordance with the legd principlesrecited above. The Revenue strongly relieson the
Determination. It issad that it conclusvely determined that the Unsold Units formed part of the
trading stock. This arose out of the rejection of one of the objections of the Wife a the time.

37. It is important to see exactly what the Determination is. It is a determination of the
profits tax assessment for the year of assessment 1973/74. That assessment was an assessment of
the profitsarising from the sale of the 22 unitsand nothing e se. The Unsold Unitswere not sold and
no income had been derived from them up to that point. Indeed, the tax computation prepared by
the Accountant and accepted by the assessor and the Commissioner, apart from the vauation of
the cost of the land, was on the basis that the cost of the Unsold Units were excluded from the
computation so that the assessment had grictly spesking little to do with the Unsold Units.

38. In any event, we are of the view that we are not bound by the Determination. The
Revenue is not suggesting that the Taxpayer is precluded from arguing the case that there was no
trade carried on in relaion to the Unsold Units but even if it were, it would not be right for usto
ignore dl the surrounding circumstances as regards intention.

39. Section 70 was prayed in ad. But dl that section providesisthat the assessment is
deemed to be find and conclusive * as regards the amount of such assessable income or profits or
net assessable vaue'.
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40. As we have noted above, the profits tax assessment for the year of assessment

1973/74 was not as assessment either of the income or profits arising from the Unsold Unitsand a
determination of their nature asto whether they formed along terminvestment or part of any trading
stock of abusiness of sde of the units was not necessary for the Determination of the profits tax

assessment for the year of assessment 1973/74.

41. It is dso important to bear in mind the extent of informed consent of the Taxpayer in
meking any ‘admission or acceptance’ of any ruling as regards the Unsold Units, atopic to which
we will return later.

42. Neverthdess, it isafact that the Wife (if there was indeed atrading firm in the name of
the Wife) abandoned an appeal from the Determination wherein the Commissioner had rgjected an
objection that the Unsold Units were not part of the trading stock of abusiness. The abandonment
of the gppeal can amount to evidence of an intention that the Unsold Units were, after dl, intended
to be sold and an acceptance that any apped would be fruitless at least in relation to thisissue.

43. In other words, the Determination smply forms part of the circumstances from which
we must ascertain the intention of the Taxpayer but is not conclusive.

Rebuilding allowance

44, Anather fact the Revenue rdied on heavily isthefailure on the part of the Accountant to
goply on behdf of the Wife for arebuilding alowance (‘the Allowance') in respect of the Unsold
Units. Itissadthat if the Unsold Units were truly capital assets, the Wife would be entitled to the
Allowance and there was no reason why she should not claim the benefit of the Allowance.

45, We do not agree thisisavadid point to make. All of the tax computations show the
Unsold Units were treated as capitd assets. In dl of the correspondence and tax returns, ‘the
busness of the Wife and subsequently the Firm was described as ‘ Property Investment’. The
stance taken by the Accountant on behaf of the Wife and subsequertly the Firm was clear. The
Revenue, however, determined againg the Wife in the Determination and ruled that the Unsold
Unitsformed part of thetrading stock of ‘the business . In these circumstances, it is difficult to see
how the Accountant would have been able to obtain the Allowance on behdf of the Wife or the
Hrm.

46. In any event, the failure to obtain the Allowanceis quite equivocd. It could be dueto
overgght, which was originaly suggested; or an acceptance that none would be dlowed, which is
the evidence of Mr F, a representative of the Accountant, who gave evidence; or an
acknowledgement that the Unsold Units formed part of the trading stock. However, given the
consstent stance of the Wife and the Firm, we think the last dternative isthe least likely one.
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47. We, therefore, amply regard the fact that no Allowance was claimed as one of the
factorsto consider.

What business?

48. Onething is clear from the facts. From the very first document right up to this apped,
over a span of some 28 years, the Taxpayer and his Wife had steadfastly maintained that they
intended to keep part of the Building and, after the sale of the 22 units, the Unsold Units as long
term investment and not for sdle.

49, Even the Accountant, confused in his submissons to the Revenue as he was, never
once conceded that the Unsold Units were originally intended to be sold. Nor indeed were they
sold until the Unit was sold in 1996. The remaining units are dill held by the Taxpayer asin
investment.

50. The'business of the Firm or the Taxpayer, if ever therewas one, was aways stated to
be that of ‘ Property Investment’.

51 What busnessis‘ Property Investment’? Isit atrading busness? No one seemed to
have consdered this question. The Revenue was tregting the business of the Taxpayer as one of
development of property for sde, dbeit the property is let out for the time being. But that isa
business of sale not a business of ‘ Property Investment’.

52. If abusiness of ‘ Property Investment’ meant investing in property in order to receive
rentd out of it, how is it different from collecting interest out of a fixed depost account? Or
collecting dividends and bonus shares out of ashare portfolio? Is such activity trading activity from
which profitstax can be levied?

53. Section 14 of the IRO provides that profits tax shal be charged on every persons
‘carrying on a trade, profession or business ... from any trade, profession or business
(excluding profitsarising fromthe sale of capital assets)’. ‘Busness isdefined under section
2(1) asincluding letting of any premises and ‘trade’ is defined as including every adventure and
concern in the nature of trade.

54, To hold aproperty for rentd isan investment and is not a trade any more than holding
afixed depost or ashare portfoliois. Furthermore, if there is a business of |etting out properties,
the properties are capital assets and not trading stocks. Profits arisng from sde of propertiesin
these circumstances are not taxable.

55. Inour view, it ishighly questionable that even on the documents before usthe Taxpayer
had carried on any trade or businessin the sde of any of the Unsold Units.
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The Taxpayer’ sevidence

56. We have carefully observed the Taxpayer’s demeanor in the witness box. We are
satisfied hisevidenceistruthful. Hewasinternaly consstent throughout. Hisevidenceredly isvery
sample and can be summarized in afew key points.

57. Firg, his intention has aways been that he would like to keep whatever units of the
Building he could asalong term investment. Thisis supported by thefacts. He only sold so many
unitsof the Building aswas sufficient to repay themortgage. Hewastherefore salling not for aprofit
inatrade but seling in order to maintain an investment. He admitted aso sdling two more unitsto
cover losses he suffered from the stock market. 1n our view, that was merely asdeinreationto an
investment in shares. That was not trading ether.

58. Secondly, the fact that he had kept seven of eight of the Unsold Units for 28 years
gpeaks volumes about his true intention as regards the Unsold Units. There is no suggestion or
evidence that he waswaiting for the market to improve. Thereisno suggestion or evidencethat he
could not sl any of the Unsold Units over this long period of time. Indeed, there is independent
evidence from property agents that he refused to sall despite being asked to do so on quite afew
occasions.

59. Asfor thesdeof the Unit, hetold usthat wasto raise money to purchase hisown office
premises. Inour view, that was merdly to replace one investment by another.

60. Thirdly, hewas not in Hong Kong between 1970 and 1996 when hisbrother died. He
cannot read English. He never properly understood any of the documents generated by the
Accountant, which we must say, are confusing at times and inapt at others. He was never sent any
draftsand certainly left everything to hisbrother and the Accountant. The only thing heinssted was
that he was holding the Unsold Units for the purpose for long term holding. He never changed his
ingtructions to the Accountant. When the gpped in 1978 was abandoned he was smply told that
the Determination would not in any case matter as far as his holding went. All the representations
were no doubt made by the Accountant and the Taxpayer either did not gppreciate the sgnificance
of such representations or smply went along with it at the advice of the Accountarnt.

61. For example, the Accountant represented therewas a‘ business which commenced in
1970 and ‘ceased’ in 1973. There never was any evidence that there was any business being
undertaken by ether the Wife or the Taxpayer or both other than the Business at any time let done
such busness ‘ceasng’ in 1973. The Taxpayer was never properly explained any of the tax
computations. He smply signed them as advised by the Accountant.

62. Another example isthat the Taxpayer Sgned a business regidiration form 1(a) in 1985
gating that the Firm had traded from 1970 to date. But he never understood what was the nature
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of the busness sated therein. He understood smply that he was asked to sign the document for the
purpose of making representations to the Revenue.

63. Likewise, when the Accountant represented recently that the Taxpayer had ‘ changed
hisintention on 10 October 1979 that was a complete fabrication no doubt to suit some argument
which the Accountant, for some reason which we can never understand, thought appropriate to put
to the Revenue.

64. Inour view, other than relaying the Taxpayer’ sintention to hold on to the Unsold Units,
none of the things said by the Accountant was redlly supported by the true circumstances.

Estoppe ?

65. Nevertheless, these representations were made by the Accountant as agent of the
Taxpayer. What then are the consequences? In our view, if the Revenue was mided, it was
becauseit refused to consder the truefacts. Wemust say, however, that the Revenue’ sreection is
entirdy understandablein view of the 1974 Tax Computation. The Revenue did not in any event
suffer any disadvantage asaresult of these representations. Indeed, the Government had benefited
inone sensein that profitstax over the years had been collected where it was questionable whether
they were due in thefirst place.

66. We do not think any estoppel can arise in these circumstances if the Revenue never
suffered any detriment as aresult of the representations made by the Accountant.

Other evidence of trade

67. Apat from the documents generated by the Accountant, there redly was little to
support there was atrade of some kind being carried on by the Taxpayer in relaion to the Unsold
Units.

68. It was said by the Revenuethat dl the units of the Building were put up for sdein 1973.
So they were. But the Revenue aso accepted that at the time of promotion for sale, therewasaso
aposter displayed at a conspicuous place in the sdes office to attract potentia tenants and indeed
the Unsold Unitsweretheregfter let out onlongterm basis. So plainly, therewasno intention to sl
all theunits.

69. In our view, the fact that dl the units were offered for sde in these circumstancesis a
best a neutral or equivocd fact in ascertaining what was the true intention of the Taxpayer as
regards the Unsold Units.

Conclusion
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70. We have consdered the evidence very carefully and in particular that of the Taxpayer.
We find there was never any intention to sal any of the Unsold Unitsin 1970 or 1973.

71. At thevery lowest, the Taxpayer clearly had formed an intention not to sdll the Unsold
Units after the sde of the 22 unitsin 1973 and thereafter never changed his intention.

72. We dso find that the Taxpayer did not carry on any business of development and sde
of theUnsold Units. If heis prevented from disouting he had carried on abusiness of renting out the
Unsold Units, the sde of the Unit was a sde of a capital asset and the Taxpayer is not lidble for
profitstax in respect of any profit arisng therefrom.

73. We are therefore of the view that the gpped must be alowed and the profits tax
assessment for the year of assessment 1996/97 as wel as the determination below confirming the
assessment must be set aside.



