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Case No. D10/05

Profitstax —real property —whether acquired as capital asset or trading asset — badges of trade —
whether expenses should be alowed — sections 16(2), 17(2)(b) and 68(4) of the Inland Revenue
Ordinance (‘IRO’).

Pand: Ronny Wong Fook Hum SC (chairman), Arthur Chan Ka Pui and David Yip Sai On

Dates of hearing: 16, 17 Augus and 20 December 2004.
Date of decison: 29 April 2005.

The appdlant was a carpenter. He became a partner in ared estate agency businessin
May 1989. By an agreement dated 1 June 1997, thegppellant agreed to sdll to Mr AJand Mr AK
the 1% and 2 Floors of the house to be erected on the Subject Lot for $3,510,000. By an
agreement dated May 1997, Mr X agreed with the appdlant to erect a three storeys house on the
Subject Lot for $1,100,000.

Hed:

1.  Thegppdlant was no stranger to the property market. He was apartner inared
estate agency between 1989 and 1993. He bought and sold flats in regular
intervals. Given the short periods of ownership, it is not convincing to assart that
those dealingswerein the course of locating asuitable home. There was no cogent
evidence that thegppelant wasin afinancid postion to hold the redevelopment on
the Subject Lotsonalongterm basis. Taking aglobd view of dl the circumstances
of thiscase, the Board is not satisfied that the gppellant has discharged his onus of
proof. The Board therefore holds againgt the gppellant on the issue whether heis
ligble to profits tax on the disposd of the subject units.

2.  Theappdlant’ sgpped, save and in so far asit rdates to the issues of congtruction
costs and commission, is therefore dismissed.

Appeal dismissed.

Casesreferred to:
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Simmonsv IRC (1980) 53 TC 461
All Best WishesLtd v CIR (1992) 3HKTC 750
Marson v Morton [1986] 1 WLR 1343

Lui Su Tang of Mess'sLui Su Tang & Company for the taxpayer.
Leung Wing Chi and Poon So Chi for the Commissoner of Inland Revenue,

Decision:

Background

1. The Appdlant was a carpenter. He took up that career in 1975.

2. Commencing from 1 May 1989, the Appellant became a partner with Madam A ina

red estate agency business by the name of Agency Company B. Agency Company B ceased
business on 13 October 1993.

3. The Appdlant and Madam A began living together in 1990. Madam A had by then
three children from her first marriage born respectively in 1980, 1982 and 1983.

4, By an assgnment dated 14 December 1990, the Appellant and Madam A acquired
asjoint tenantsthe Hat C for $566,000. They soldthe Flat Con 12 April 1991 for $670,000. The
Hat Cisof an areaof about 394 square feet. By letter dated 28 December 1994, the Appellant
informed the Revenue that he disposed of thisflat because it wastoo small.

5. By an assgnment dated 23 June 1991, the Appelant, Madam A and Mr D
purchased asjoint tenants the Flat E for $1,225,000. They sold the Flat E on 15 April 1992 for
$1,890,000. TheFlat E isof an area of about 599 square feet.

6. On 15 January 1992, Madam A, Mr F and Mr G as joint tenants purchased the
Ground, the 1% and the 2" Floors of the premises erected on Address H for $2,750,000. They
resold the 2™ Floor on 25 March 1992 for $1,400,000; the 1% Floor on 9 June 1992 for
$1,160,000 and the Ground floor on 13 August 1992 for $1,280,000.

7. On 16 June 1992, the Appellant and Madam A asjoint tenants purchased the Flat |
for $2,280,400. TheFlat | isof an area of about 709 square feet.

8. By an agreement dated 12 August 1992, the Appellant purchased the 2™ Floor and
the Main Roof of Address J['the Lot K Flat'] for $1,150,000. He resold the Lot K Flat on 1
September 1992 for $1,350,000. TheLot K Flat isof an area of about 550 square feet. By letter
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dated 28 December 1994, the Appellant informed the Revenuethat he sold the Lot K Flat because
it wastoo smdll.

0. By an assignment dated 8 September 1992, Madam A and Madam L purchased Lot
M for $430,000.

(@ By aDividon Plan dated 25 September 1992, Lot M was sub-divided into
two parts:

(i)  Section A [*Section A of Lot M’] with anarea of 988 square fest.

(i)  TheRemaining Portion[*the Remaining Portion of Lot M’] with an area
of 1,190 square fest.

(b) By an assgnment dated 26 October 1992, one Mr N ostensibly purchased
Section A of Lot M for $100,000. By aloan agreement dated 26 October
1992, Madam A agreed to make advances with interest at 15% p.a. to Mr N
to acquireSection A of Lot M; to erect a village house thereon and to pay the
premium in order to facilitate sde of the completed units. The benefit to be
retained by Mr N from the completed village house was fixed at $180,000.

(©0 By anassgnment dated 26 October 1992, one Mr O ostensibly purchased the
Remaining Portion of Lot M for $100,000. By aloan agreement aso dated 26
October 1992, Madam A agreed to make advances with interest at 15% p.a
to Mr O to acquire the Remaining Portion of Lot M; to erect a village house
thereon and to pay the premiumin order to facilitate sale of the completed units.
The benefit to be retained by Mr O from the completed village house was aso
fixed at $180,000.

(d) On 29 October 1992, each of Mr N and Mr O applied to the Didtrict Lands
Office, Digrict P for abuilding licence to erect avillage house on respectively
Section A and the Remaining Portion of Lot M.

(60 On300ctober 1992, Mr O dlegedly engaged Madam A as his consultant for
the congtruction of a village house on the Remaining Portion of Lot M for a
consideration of $200,000.

10. By an agreement dated 24 September 1992, the Appellant purchased the 2 Floor
andtheM ain Roof of the premiseserected on Address Q[ ‘theLot R Flat’] for $770,000. He sold
the Lot R Flat on 24 December 1992 for $1,150,000.
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11. On 19 January 1993, the Appdlant acquired Lot S. Lot Swas aso divided into two
parts:

(@ SectionAof LotS. The Appdlant transferred thisportionin favour of Mr T by
an assgnment dated 2 November 1993.

(b)  The Remaining Portion of Lot S[*the Subject Lot'].

12. On 2 November 1993, the Appdlant entered into an agreement [‘the Ding
Agreement’] with Mr U. Mr U isan indigenous villager of the Village V in Digtrict P with right to
erect avillage housetherein. By the Ding Agreement, Mr U agreed to gpply in hisnameto erect a
village house on land provided by the Appdlant. Inreturntherefor, the Appellant agreed to pay Mr
U $180,000. Onthesameday, the Appellant transferred the Subject Lot to Mr U who proceeded
to gpply for abuilding licence from the Didrict Lands Office, Didtrict P. The Appdlant clams that
Mr U wasaDing introduced by Madam L. Madam L was alegedly paid $60,000 for her service.
Madam L acknowledged payment by areceipt dated 13 January 1993.

13. The Appellant married Madam A on 8 June 1994. Madam A gave birth to their son
on 29 November 1994.
14. In hisreturn for 1994/95 dated 13 June 1995, the Appdlant informed the Revenue

that he had no income since 12 October 1993. He anticipated sde of the Flat | on 15 August 1995
as he did not have any income to meet the mortgage repayments. The gppellant further indicated
that the proceeds from sde of the Flat | would be used for his future living expenses.

15. On 8 June 1995, certificates of exemption were granted in favour of Mr N and Mr O
in respect of their gpplications for village houses to be erected on Section A and the Remaning
Portion of Lot M.

(& By anagreement dated 15 June 1995 [‘ the Supervison Agreement’], Madam
A engaged the Appdlant to supervise the congruction in the Remaining
Portion of Lot M at asalary of $18,000 per month.

(b) Byanagreement dated 1 July 1995, Mr N agreed to borrow from Madam A
$1,000,000 for the development of Section A of Lot M. Hefurther authorised
Madam A to overlook the congruction and sde of the units on that Ste.
Madam A was to recoup from the sde proceeds the amount advanced
together with $150,000.

(© On20July 1995, Building Contractor W submitted a quotation to Madam A
for building works on Section A of Lot M.
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(d)

(€

()

@

W)

0

(k)

0

On 30 July 1995, Building Contractor W submitted a quotation to Madam A
for building works on the Remaining Portion of Lot M.

Various receipts were placed before us whereby Building Contractor W
acknowledged paymentsin 1995 and 1996 from Madam A.

On 2 October 1995, Madam A and Mr O entered into an agreement whereby
Mr O agreed to provide hisright asanindigenousvillager for aconsderation of
$180,000.

By an agreement dated 25 October 1995 between Mr X and Madam A, Mr
X of Company Y agreed to dter the superstructure on the Remaining Portion
of Lot M for a consderation of $730,000. Commencing from about 26
December 1995, Company Y issued receipts for payments from Madam A
for congtruction works in the Remaining Portion of Lot M.

By an agreement dated 10 May 1996, Madam A sold to Mr Z the 2" Floor
and the Roof of the house on Section A of Lot M for $1,280,000.

By letters dated 3 June 1996, Mr N and Mr O informed the Didtrict Lands
Office, Didrict P of completion of building works on Section A and the
Remaining Portion of Lot M. They invited representatives from the Didtrict
Lands Office to ingpect the dte with the view of issuing a certificate of
compliance.

By an agreement dated 19 June 1996, Madam A sold to Mr AA the Ground
Floor of the house on Section A of Lot M for $1,100,000.

By an agreement dated 18 March 1997, Madam A sold the 1¥ Floor of the
house on Section A of Lot M for $1,400,000.

By an agreement dated 29 March 1997, Madam A sold the 1* Floor of the
house on the Remaining Portion of Lot M for $1,728,000.

16. Throughout the course of 1995 and 1996, Madam A entered into loan agreements
with various personsin order to raise fundsto support the devel opment in the Remaining Portion of
Lot M. Her lendersincluded Madam AB, Mr AC, Madam AD and Mr AE.

17. By aprovisona agreement dated 29 May 1995, the Appellant and Madam A sold
the Flat | for $2,780,000. The sale was completed on 15 August 1995. The consideration
depicted in the assgnment was $2,670,000. After repaying the mortgage secured over thisflat, the
net proceeds amounting to $1,058,753.46 were deposited on 16 August 1995 into the joint
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account of the Appelant and Madam A with Bank AF. Thelast entry in the copy passbook of this
account placed before usis 23 September 1995. We do not know the movement of this account
after that date.

18. By atenancy agreement dated 24 June 1995, the Appellant rented the Flat AG for a
period of oneyear with rentd at $8,000 per month. Madam A paid the rent due under thistenancy.
The monthly paymentswere st off againg sdary dlegedly duein favour of the Appellant under the
Supervison Agreement.

19. On 30 May 1996, the Appellant submitted his return for 1995/96. No income was
declared in that return. The Appdlant informed the Revenue that he falled to find suitable work
sgnce November 1993.

20. By atenancy agreement dated 4 July 1996, the Appellant rented the Hat AH for a
period of two years from 15 July 1996 with rentd at $9,300 per month.

21. By letter dated 23 October 1996, Didtrict Lands Office, Digtrict Pinformed Mr U of
the grant of abuilding licence. The building licence was eventualy issued on 28 January 1997. By
letter dated 7 November 1996, Mr U applied to Didrict Lands Office, Digtrict P for exemptionsin
respect of building works to be carried out on the Subject Lot.

22. It isthe case of the Appdlant that he entered into a written tenancy agreement dated
8 January 1997 [ ‘ the Alleged Tenancy | with Madam Al for theletting of the 1% Floor of the village
houseto be erected on the Subject L ot for two yearsfrom date of occupation with rentd at $4,000
per month. The Alleged Tenancy was however terminated by another written agreement dated 1
June 1997. A $20,000 deposit dlegedly paid by Madam Al was returned together with a sum of
$10,000 allegedly by way of compensation.

23. By an agreement dated 1 June 1997 [ ‘the Sde Agreement’], the Appellant agreed to
sdl to Mr AJand Mr AK the 1% and 2™ Floors of the house to be erected on the Subject Lot for
$3,510,000. 10% of the price was payable on signing of this agreement. Another 10% was
payable on completion of theroof. A further 10% was payable on issuance of the certificate of
compliance. The baance of $2,457,000 was payable upon notification of the premium payable for
dienation of unitsinthe Subject Lot. The Sale Agreement was witnessed by Estate Company AL.
Clause (16) of this agreement provided that the Appellant would pay Estate Company AL
commission of $35,100.

(&  The Appdlant submitted to the Revenue a receipt no 0507 issued by Estate
Company AL for $53,300. The wordings on this receipt was dtered in two
respects. First, the date appearsto have been amended from 30 May 1997 to
30 July 1997. Secondly, the subject matter gppearsto have been dtered from
the whole block to just the 1% and the 2™ Floors.
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24,

The Appd lant submitted to the Revenue afurther receipt no 277477 issued by
Property Company AM for $30,000 said to be commission in respect of the
Subject Lot.

On 30 June 1997, Madam A alegedly reached agreement with Madam AB, Mr AC,

Madam AD and Mr AE for extension of their subssting loans so asto facilitate the construction of
the house onthe Subject Lot. Agreementswere reached with the lendersthat they would berepaid
from proceeds of sale of the completed unitsin the Subject Lot.

25.

By an agreement dated May 1997 between the Appelant and Mr X [‘the

Congtruction Contract'], Mr X agreed to erect a three storeys house on the Subject Lot for
$1,100,000. Commencing from May 1997, the Appellant made paymentsin favour of Mr X said
to be in respect of congtruction works on the Subject Site.

Date Payments made Receiptsissued by Mr X
Amount | Mode of payment | Description Amount Description
29-5-1997 $100,000in | Being 3“
cash ingament
with atota of
$300,000
pad
7-7-1997 | $100,000 | Cheque 74989 Being 3¢
ingtament
21-7-1997 | $100,000 | Cheque 749897 Being 4"
ingtament
4-8-1997 | $100,000 | Cheque 824167 Being 5"
drawn by the ingtalment
Appdlant with atota of
$500,000
pad
2-9-1997 | $100,000 | Cheque 824176
4-10-1997 | $100,000 | Allegedly padin
cash
6-11-1997 | $100,000 | Cheque 824193 Being 7"
drawn by the ingament
Appdlant withatotd of
$700,000
pad
10-12-199 | $100,000 | Cheque 824197 Being 8"
7 drawn by the indament
Appdlant with atota of
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$800,000
paid
14-1-1998 | $50,000 | Cheque 790906 Tota pad
drawn by the $850,000
Appdlant
24-8-1998 | $150,000 | Cheque 782303

The Appellant sought to rely on paymentson 29 May 1997 ($50,000), 1 June 1997 ($50,000) and
13 June 1997 ($100,000) in favour of Mr X. The Revenue was previoudy informed that those
payments were in respect of works pertaining to Lot M.

26. By atenancy agreement dated 28 May 1998, the Appellant renewed histenancy over
the Flat AH for afurther term of two years from 15 July 1998.

27. The certificate of compliance in respect of the village house erected on the Subject
Lot was granted on 23 June 1998. By letter dated 3 July 1998, Legad Firm AN enquired with
Didtrict Lands Office, Didrict P asto the amount of premium payable for remova of the redtriction
of dienation governing the Subject Lot. By letter dated 29 October 1998, Didtrict Lands Office,
Digtrict P assessed the premium payable at $811,000.

28. In about November 1998, Madam A started repaying her debtors. Thesaeby the
Appdlant of the 1% and 2™ Floors of the village house on the Subject Lot was completed on 18
December 1998.

29. By letter dated 1 February 1999, the Appe lant gave notice terminating histenancy in
respect of the Flat AH. He moved into the Ground Hoor of the village house erected on the
Subject Lot in about April 1999. The Ground Floor is about 49.8 n? with two bedrooms, two
bathrooms, akitchen and aliving room. The1* Floor of that houseis of an area of 56.3 n? with a
bedroom, abathroom, a kitchen and aliving room. The 2™ Floor of that houseis of an area of 56.3
n? with three bedrooms and two bathrooms.

30. By an assgnment dated 3 February 2000, the Ground Foor of the village house on
the Subject Lot wasassigned in favour of the Appellant and Madam A. They borrowed $380,000
from Bank AO on the strength of that unit. Various repayments were made to Madam AB in
February and March 2000.

Theissues

31. Therearetwo issuesbeforeus. Thefirgt issueis whether the Appelant is assessable
to profitstax in repect of the gainshe made from hisdisposa of the 1% and 2™ Floors of the village
house on the Subject Lot. The second issue is the extent to which the Appelant should be
permitted to deduct various items of expenditure from such assessable profits (if any).
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Oral testimony before us

32.

33.

The Appdllant, Madam A and Madam Al gave evidence before us.

According to the Appdllant:

@
(b)

(©

(d)

(€

(®

@

W)

He studied up to primary 6.

He has vague recollection that the Ding right was purchased well in advance
which accounts for the payment of $60,000 which Madam L acknowledged
on 13 January 1993.

He himsalf completed the returnsfor 1994/95 and 1995/96. He explained that
he had little knowledge of the fiscd provisons.

He cannot recdl whether he ever received the payments which he
acknowledged as alegedly due under the Supervison Agreement.

His circumstances were changing dl the time. At one point he planned to
occupy dl the unitsin the village house on the Subject Lot. He could not say
why he decided to sell. Heistotally confused on re-reading the materials.

Madam A drafted the Construction Contract. He had known Mr X for over
10 years. He had to move hisfunds around in order to meet the construction
Ccosts.

He took a two years renewa of the tenancy over the Flat AH as the
development on the Subject Lot was till uncompleted and he had an ord
understanding with the landlord for early termination.

Both Estate Company AL and Property Company AM were involved in the
sdeof the1¥ and 2™ Floors of the village house on the Subject Lot. He could
not shed any light on the amendmentstothereceipt issued by Estate Company
AL. He could not explain the discrepancy between the entitlement of Estate
Company AL under the Sale Agreement ($35,100) and the sum of $53,300 as
acknowledged by Estate Company AL in that dtered receipt. He confirmed
the explanation given by histax representative in aletter dated 24 March 2004
whereby the tax representative asserted that Estate Company AL was
responsble for persuading the Appellant to sdll the rlevant units and Property
Company AM was responsible for locating the purchaser.
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According to the Madam A:

@

(b)

(©

(d)

(€)

()

@

W)

She became acquainted withaMs AP in 1984. MsAP resded in Village V.
Shetook aliking of that village in 1989.

The Appdlant became her partner in the real estate agency in the name of
Agency Company B when her former partner left as a result of the 4 June
incident. Agency Company B ceased business as she could not afford the
increased renta demanded for its business premises.

She purchased the Hat C with the Appdlant in 1990. Her mother was then
assigting her in looking after her three children from the former marriage who
were then resding in Didrict AQ.

They purchased the Hlat | with the ad of amortgage. The monthly repayment
was about $17,000. The Appellant did not have much incomein 1994/95. It
was a burden to meet those monthly repayments.

She undertook the construction on the Remaining Portion of Lot M as Mr O
did not have fund to support its development. She borrowed from othersin
order to fund her advancesto Mr O.

She dected not to repay her creditors but had the loans extended in order to
finance the Appellant’ s development of the Subject Lot.

The initid plan was to retain two storeys in the completed premises on the
Subject Lot as her home.  All her children and her mother would reside
together.

She was present when the Alleged Tenancy was concluded with Madam Al.
She knew Madam Al from her days as an edtate agent. They were mere
acquai ntances and were not good friends. She met Madam Al by chance and
learned that Madam Al was resding in a dilgpidated village house with her
daughter. It was therefore proposed that Madam Al should rent aunit in the
completed development.

According to Madam Al:

@

She moved from Didrict Pto live in House XX XX in Village V in December
1996. It wasavery smal house of about 200 odd squarefeet. The rental was
$1,000 per month.
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(b)  Shewould go pass the Subject Lot when entering the Village V. When the
Alleged Tenancy was signed, congtruction on the Subject Lot wasmoreor less
complete. She did not ingpect any unit to see its layout.

() Shepad the deposit of $20,000 as Madam A said she wasin need of fund to
construct the house.

(d)  The Alleged Tenancy was cancelled when Madam A told her that the units
could be sold.

(e Sheisdill resdinginVillageV.
The applicable principles
36. Thereislittle dispute between the parties as to the gpplicable principles.
37. Theintention of the Appd lant a the time of acquigtion of the Subject Lot iscrucid in

determining whether that he acquired the same as capital asset or trading asset. As stated by Lord
Wilberforcein Smmonsv IRC (1980) 53 TC 461

‘ Trading requires an intention to trade: normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Was it
acquired with the intention of disposing of it at a profit, or wasit acquired as
a permanent investment? .

38. An intention to hold property as a capitd investment must be definite. The stated
intention of thetaxpayer isnot decisve. Actud intention can only be determined objectively. In All
Best WishesLtd v CIR (1992) 3 HKTC 750 Mortimer J gave the following guidance:

‘ The intention of the taxpayer, at the time of acquisition, and at the time when
heisholding the asset isundoubtedly of very great weight. And if the intention
is on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
single test can produce the answer. In particular the stated intention of the
taxpayer cannot be decisive and the actual intention can only be deter mined
upon the whole of the evidence ... It is trite to say that intention can only be
judged by considering the whol e of the surrounding circumstances, including
things said and things done. Things said at the time, before and after, and
things done at the time, before and after. Often it isrightly said that actions
speak louder than words'.
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39. Under section 68(4) of the Inland Revenue Ordinance (‘IRO’), the onus of proving
the assessment appealed againgt is excessive or incorrect is on the Appdlant.

Our decison

40. The Appd lant submitted that the relevant date is 2 November 1993. We think not.
Heacquired Lot Son 19 January 1993. We are of the view that thislatter date isthe relevant date.
Little however turns on this disagreement.

41. The Appd lant placed considerable reliance on the Alleged Tenancy as supportive of
hisinvesment intention in 1993. The Revenue chalenged the authenticity of that document on the
basis that it was not stamped. We are of the view that there are other and more fundamenta
objections to the Alleged Tenancy:

(@ The Alleged Tenancy was said to have been concluded on 8 January 1997.
Thiswas well prior to the Construction Contract of May 1997.

(b) Madam Al sad that when the Alleged Tenancy was concluded, the
development on the Subject Lot wasin an advanced state of completion. This
iswholly contrary to the date of the Congtruction Contract.

(© In the Appdlant’s letter to the Revenue dated 28 September 2001, the
Appdlant explained asfallows ‘During the congtruction period | had to vidt
the Ste every day to supervise the congtruction and to select construction
materidsfor the building. On sale of the premises on that lot, | had to show
clients and estate agents the location and the premises. On completion of
congruction, | had to gpply for certificate of completion. There was no
mention & al of the Alleged Tenancy.

42. We have however seen Madam Al as awitness. Sheis a very plain and smple
person. Although there were repeated promptings by the tax representative of the Appellant, our
overdl impresson is that she gave her evidence in a direct and forthright mamer. Despite our
reservations as outlined in the preceding paragraph, we are disposed to accept the Alleged

Tenancy.

43. The Alleged Tenancy is merely one factor to be consdered in assessng the
Appdlant’sintention in 1993. That factor has to be weighed in the overdl circumstances of this
case. The tax representative of the Appellant relied on the ‘badges of trade’ as outlined in the
judgment of Sir Nicolas Browne-Wilkinson (as he then was) in Marson v Morton[1986] 1 WLR
1343. We shdl adopt those badgesin our analys's of the overal circumstances.

44. Was the transaction a one-off transaction?



45.

46.

47.

48.
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@

(b)

The Appellant was no stranger to the property market. He was apartner ina
red estate agency between 1989 and 1993. He bought and sold flats in
regular intervals. Given the short periods of ownership, it is not convincing to
assart that those dedings were in the course of locating a suitable home.

Lot S cannot be divorced from Lot M. We recognise that the Appellant was
not the registered owner of any part of Lot M. We further recognise that

practicdly al the agreements rdating to Lot M were Sgned by Madam A as
opposed to the Appellant. Those documents are digtinctly smilar to the
documentsrelaing to Subject Lot. The entitlements of Mr O and Mr N were
crygtallised at $180,000 which wasthe Ding fees payableto Mr U. Madam A
did in fact enter into a Ding agreement with Mr O on 2 October 1995. All

these are suggestive of the fact that Madam A was the true owner behind one
if not bothsub-lotsin Lot M. The Appellant was engaged as supervisor for the
development of the Remaining Portion of Lot M. Units in the completed

developments on Lot M were disposed of a a profit. Madam A took a
Szegble share of such profits ostensibly as loan repayments. Madam A was
aso aggnificant moving force behind the development of the Subject Lot. Itis
artificid therefore to regard the Subject Lot as a one-off transaction.

Is the transaction in question in some way related to the trade which the taxpayer
otherwise carries on?

@

(b)

The Appdlant is a carpenter by training.

Whilgt he reported no incomein his returns, the Appellant was dlegedly pad
for supervising congtruction works on the Remaining Portion of Lot M.

The nature of the subject matter:

(&  The Subject Lot should be viewed in the context of Lot M.

(b)

Madam A and the Appdlant were no srangers in turning village plots into
profitable redevel opments.

The way in which the transaction was carried through: The development of the
Subject Lot followed largely the same pattern as that applicable to Lot M.

What was the source of finance of the transaction?
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@

(b)

(©

(d)

(€

We are of the view that thisis a Sgnificant wesknessin the Appelant’s case.
There is no cogent evidence before us that the Appdlant was in a financid
position to hold the redevel opment on the Subject Lots on along term basis.

According to the returns of the Appedlant, he had no income from any
professon or occupation. He subsequently submitted to this Board a
breakdown of income for the year 1987/88 to 1996/97 asserting that he
earned $300,000 for each of 1993/94 and 1994/95 and $200,000 for
1996/97. We do not know whether the Supervison Agreement wasthe basis
for this breskdown.

The Appellant maintained that the proceeds of sde of theHat | would be used
to support the development. Thisis contrary to the assertion he made in his
1994/95 return. His evidence shed no light on how, apart from the proceeds
of sde, he supported his family throughout the relevant years.

The redevelopment was financed by loans which Madam A borrowed from
relativesand friends. Proceeds of salefrom the compl eted development on the
Subject Lot were ear-marked to repay those loans. Those loans were repaid
from proceeds of sde of the completed units.

We are not persuaded that the Appelant was in a financid podition to
redevelop the Subject Lot and then retain the completed development on a
long term basis.

49, Was the interest which was purchased resold as it stood or was work done on it
relating to it for the purposes of resde?

@

(b)

The Appelant stressed that he put in condderable amount of work in the
redevelopment of the Subject Lot.

We accept that the Appellant did spend time and energy in the redevelopment.
This however is equdly consagtent with the Appdlant embarking upon an
adventure in the nature of trade.

50. Was the item purchased resold in one lot as it was brought, or was it broken down
into sdlegble lot?
(@ Thecompleted village house was divided into three floors. The 1% and the 2™

(b)

Floors were sold on 1 June 1997.

We do not place much weight on this and the preceding factor.
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51. What were the purchasers' intentions as to resale as the time of purchase:

(& Nether Madam A nor the Appellant gave usacogent account of their intended
use of the development on the Subject Lot. They ended up residing in the
Ground Floor of no more than 49.8 nf* (about 536 square feet). Thisismuch
smdler thanany of theHats1,AG and AH. In the absence of any explanation
asto how the family was housed in the intervening years and in the completed
development, we are not in aposition to accept the bare assertions of Madam
A and the Appdlant.

(b)  The Appdlant maintained that the Alleged Tenancy is a strong pointer that he
had an investment intention in 1993. We disagree. Madam Al said she was
informed by Madam A that she was in need of fund to support the
congtruction.

(¢ TheAppdlant himsdf said that his circumstances were changing dl the time.
At one point he planned to occupy dl the units in the village house on the
Subject Lot. He could not say why he decided to sdll. Heistotdly confused
on re-reading the materids.

52. Did theitem purchased provide enjoyment to the Appdlant?

(@ The Appdlant is now redding in the Ground Hoor of the completed
redevel opment.

(b) We refer to the amendment on the receipt of Estate Company AL. The
apparent dteration from ‘the whole block’ to the 1% and 2™ Floors casts a
shadow over the nature of the Appdlant’s occupation of the Ground Floor.

53. Taking agloba view of dl the circumstances of this case, we are not satisfied that the
Appdlant has discharged his onus of proof. We therefore hold againgt the Appellant on the issue
whether heisliable to profits tax on the digposa of the subject units.

Construction costs — extent deductible

54, Werefer to paragraph 25 above. The Appdlant had unfortunately mixed up some of
the payments he made for congtruction worksin Lot M with construction worksin Lot S. We have
however reviewed the chegque payments made in favour of Mr X in respect of Lot S. Whilst the
Appellant had not gathered together al the cheques, we are satisified by the copy chequesthat are
avalable and the notations a the back of the cheques that the Appdlant duly pad Mr X
$1,100,000 being the price due under the Construction Contract.
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55. Thereisno credible evidence in relation to other paymentsto Mr X in repect of Lot
S. Wetherefore alow deduction only to the extent of $1,100,000.

Commission for sale— extent deductible

56. No satisfactory explanaion has been given to us on the dleged roles of Edtate
Company AL and Property Company AM; on the amendmentsto the receipt of Estate Compary
AL and on the rdationship between the commission dlegedly paid and the provisons in the Sde
Agreement. We do not accept the account given in the tax representative’ s letter dated 24 March
2004. It wasthere suggested that the Appellant was paying Estate Company AL for successfully
persuading him to l.

57. We would therefore only dlow commission to the extent as provided in the Sde
Agreement, namely, $35,100.

Ding feeto Madam L — extent deductible

58. According to the receipt issued by Madam L dated 13 January 1993, the aleged
payment of $60,000 was by way of cash. On the same day, the Appellant drew cheque 389014
on his Bank AR account for $250,000 in favour of Madam L said to be payment on behdf of
Madam A to acquire a haf share in the Remaining Portion of Lot M.

59. Asat 13 January 1993, the Appd lant had yet acquired any interest in Lot S. There
was congtant confusion in the evidence before usin relaion to expenditure incurred for Lot M and
Lot S. We are not satisfied that the saim in question was incurred for the development of the
Subject Lot.

Interest paid — extent deductible

60. The Appdlant admitted in cross examination that the loans were borrowed by Mrs
AS from friends and rdatives and Mrs ASin turn lent the funds to her.

61. In these circumstances, the conditions for deduction as prescribed by section 16(2)
and 17(2)(b) of the IRO are not satisfied and no deduction can be dlowed for the interest paid.

62. For these reasons, we dismissthe Appd lant’ sapped saveand in so far asit relaesto
the issues of congdruction costs and commission. We remit this case to the Commissioner for
assessment of the Appellant on the basis as outlined in this decison.



