INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D100/00

Salaries tax — dependent parent dlowance — other clamants for the dlowance — re-open
assessment — section(s) 33(3)(c), 60 and 70A of the Inland Revenue Ordinance ( IRO’ ) —
additional assessment.

Pand: Ronny Wong Fook Hum SC (chairman), Lam Andy Siu Wing and Edmund Leung Kwong
Ho.

Date of hearing: 3 August 2000.
Date of decison: 7 December 2000.

Mr A and Mrs A are hushand and wife. MsB and MsE arethe children of Mr A and Mrs
A. Thetaxpayer isthe husband of MSE. Mr Cisthe husband of MsB and Mr D isthe children
of MsB. For theyears of assessment 1992/93 to 1995/96, the taxpayer was assessed onthebasis
of adependent parent alowance being granted in respect of the parents of each of Mr A and Mrs
A. For the year of assessment 1996/97, Mr D submitted a clam for dependent grandparent
alowance in respect of Mr and MrsA. The taxpayer agreed to the claim of Mr D for the year of
assessment 1996/97. The taxpayer was therefore assessed without the benefit of any dependent
parent allowance for the year of assessment 1996/97.

The taxpayer protested againgt the withdrawa of his allowance for the year of assessment
1997/98 by letter dated 16 January 1998. By a hotice of assessment dated 7 August 1998, the
taxpayer was assessed on his income for the year of assessment 1997/98 with alowance being
mede in hisfavour in respect of both Mr and Mrs A. By letter dated 10 November 1998, Mr C
and Ms B applied for dependent parent alowance in respect of both Mr and Mrs A for the year of
assessment 1997/98. This was followed by a smilar application on 18 November 1998 for the
years of assessment 1992/93 to 1996/97.

The taxpayer was additionally assessed for the years of assessment 1995/96 and 1997/98
arisng from withdrawa of dlowance attributable to Mr and Mrs A. The taxpayer appeded and
submitted thet it is inequitable for the Revenue to open up his tax liability yeers after the revant
notices of assessment smply by virtue of the beated dams of Mr C and MsB. MsE dso gave
evidence that she and the taxpayer were the sole support of Mr A and Mrs A and that Mr C and
Ms B made no contributions.

Hdd:
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The additiona assessment on the taxpayer is within the jurisdiction of the Revenue
by section 33(3)(c), not by section 70A of the IRO. Section 33(3)(c) providesthe
sequentid conditions upon which additional assessment under section 60 may be
raised.

In relation to the year of assessment 1995/96, the taxpayer was assessed by notice
dated 9 December 1996 with the benefit of dependent parent allowance. Mr Cand
Ms B made no clam until 18 November 1998. Thisiswell beyond the six months
period as envisaged by section 33(3)(c). There is therefore no bass for the
additiona assessment on 25 March 1999.

By the notice of assessment dated 7 August 1998, the taxpayer was granted
dependent parent alowance in respect of both Mr and Mrs A. Mr C and Ms B
made their gpplication on 10 November 1998. This is within Sx months period.
The Commissioner istherefore fully entitled to call upon the taxpayer and Mr C to
seek a compromise between them. Reasonable time elgpsed and the partiesfailed
to reach agreement. The Commissioner isentitled to raise additiona assessment on
the taxpayer.

Appeal allowed in part.

Ngan Man Kuen for the Commissioner of Inland Revenue.
Taxpayer in person.

Background

Mr A and Mrs A are husband and wife. Amongst their children are:
@ Ms B who ismarried to Mr C. Mr D isthe son of MsB and Mr C.
(b) MsEwhoismaried to the Taxpayer.

(© Ms F who is suffering from mentd disabilities.
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2. MsB and Ms E are not on good terms. The present dispute stems from their failure
to reach any agreement in respect of dependent parent alowance vis-a-vis the upkeep and
maintenance of Mr and MrsA.

3. By a notice of assessment dated 20 August 1993, the Taxpayer was assessed in
respect of hisincome for the year of assessment 1992/93 computed on the basis of a dependent
parent allowance being granted in respect of each of Mr and MrsA. Mr C had also laid claim for
such alowance. By letter dated 2 December 1993, the Revenue invited the Taxpayer to reach
agreement with Mr C asto who amongst them is to have the allowance. By agreement dated 12
December 1993. Mr C and the Taxpayer agreed that the dependent parent allowancein respect of
the year of assessment 1992/93 be claimed by the Taxpayer.

4, By a notice of assessment dated 18 August 1994, the Taxpayer was assessed in
respect of hisincome for the year of assessment 1993/94. This assessment was computed on the
basi s of the Taxpayer being granted dependent parent alowance in respect of both Mr and MrsA.

5. By a notice of assessment dated 4 January 1996, the Taxpayer was assessed in
respect of hisincomefor the year of assessment 1994/95. This assessment was likewise computed
on the basis of the Taxpayer being granted dependent parent alowance for both Mr and MrsA.

6. By a notice of assessment dated 9 December 1996, the Taxpayer was assessed in
respect of hisincome for the year of assessment 1995/96 which was computed on the same basis
asthe two preceding years.

7. By anotice of assessment dated 17 December 1997, the Taxpayer was assessed in
respect of hisincomefor the year of assessment 1996/97. Mr D had by then submitted aclaim for
dependent grandparent dlowance in respect of Mr and Mrs A. The Taxpayer was therefore
assessed without the benefit of any dependent parent allowance. By letter dated 16 January 1998,
the Taxpayer protested againgt the withdrawal of hisalowance. He pointed out that MsB and Ms
E were not on good terms and * Promise between them gppears to be highly unlikely. Thus, your
decisgon of granting such tax allowance to him a my expenses appearsto be unfair. On the other
hand, | have no objection to Mr C' sclaming DPA for [Mr A] as he might contributed [sic] some
for his maintenance . By letter dated 27 February 1998, the Revenue invited the Taxpayer to
reach agreement with Mr D in relation to the clam of dlowance pertaining to MrsA. They pointed
out to the Taxpayer that in default of agreement, the adlowance granted to Mr D * will dso be
withdravn.” The Taxpayer and Mr D came to an agreement in about mid-March 1996. The
Taxpayer agreed that the dlowance in respect of Mrs A be claimed by Mr D.

8. By anotice of assessment dated 7 August 1998, the Taxpayer was assessed on his
income for the year of assessment 1997/98 with alowance being made in his favour in respect of
both Mr and MrsA.
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9. By letter dated 10 November 1998, Mr C and Ms B gpplied to the Revenue for
dependent parent alowancein respect of both Mr and Mrs A for the year of assessment 1997/98.
This was followed by a smilar gpplication on 18 November 1998 for the years of assessment
1992/93 to 1996/97.

10. By letter dated 10 December 1998, the Revenue pointed out to the Taxpayer that
‘ there are other clamants for the dlowances for [Mr and Mrs A]’ . The Taxpayer was asked
whether he would be maintaining his clam for alowance in repect of the years of assessment
1992/93 to 1997/98. The Taxpayer was asked to forward documentary evidence to support his
clamif the samebemaintained. The Taxpayer informed the Revenue by |etter dated 22 December
1998 that he would not abandon hisclaim for alowancein respect of both Mr and MrsA for dl the
years of assessment in question. Ms E submitted evidence on behdf of the Taxpayer to
Ubgtantiate his clam.

11. The Revenue acknowledged the evidence submitted by the Taxpayer by letter dated
10 February 1999. The Revenue informed the Taxpayer that the case officers handling the tax
afarsof Mr C and Ms B had been asked to examine ther digibility of claming the dlowance in
respect of Mr and MrsA. It was pointed out to the Taxpayer that * If they aredso digibletodam
the allowance and you cannot compromise with them concerning the claims, the allowance granted
may be withdrawn.’

12. By anoticedated 4 March 1999, the Taxpayer was additionally assessed for the year
of assessment 1997/98 arising from withdrawa of dlowance attributable to Mr and Mrs A. The
Taxpayer protested againgt thiswithdrawal by letter dated 17 March 1999.

13. By notice dated 25 March 1999, the Taxpayer was additionaly assessed for the
years of assessment 1992/93; 1993/94; 1994/95 and 1995/96 by virtue of the withdrawa of the
relevant allowances in those years of assessment. By letter dated 7 April 1999, the Taxpayer
reiterated his protest againgt the Revenue’ sdecison to withdraw hisalowance® with retrospective
effect from the year of assessment 1992/93' . In their letter dated 10 May 1999, the Revenue
adverted to the provisons in section 33 of the IRO (Chapter 112). The Revenue explained that
 As no agreement has been reached among the claimants, the dependent parent alowance or the
dependent grandparent alowance ... have been withdrawn from the years of assessment 1992/93
t0 1997/98." On 12 August 1999, the Taxpayer wasinformed by the Revenuethat therepliesfrom
the various clamants were being examined in respect of the years of assessment 1992/93 to
1995/96.

14. In the meantime, Ms E made various efforts to meet Ms B with the view of settling
their dispute. Ms B made no response to these approaches.

15. By letter dated 27 January 2000, the Revenue told the Taxpayer that:
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@ He was additionaly assessed for the years of assessment 1992/93 to
1995/96 and 1997/98 as Mr C and Ms B made application for alowance
within the six years period prescribed by section 70A of the IRO.

(b) ° ... the Deputy Commissioner is however prepared to exercise her
powers under section 33(4) of the Ordinance by granting the dependent
parent allowance to you for the years of assessment 1992/93 to 1994/95.

(© In respect of the year 1992/93, * Both you and Mr C have reached an
agreement on 12 December 1993 ... In claiming back the allowance for that
year, Mr C should produce a fresh agreement jointly sgned with you for
replacing the previous one made in 1993. In the absence of the new
agreement, the Deputy Commissioner is prepared to accept the dlowance
previoudy granted to you pursuant to the agreement made on 12 December
1993 should not be disturbed.’

(d)  Inrespect of theyearsof assessment 1993/94 and 1994/95,‘ Although [Mr
Cand MsB] aredigibleto damthealowance... information now available
shows that the allowance has not been given to more than one person even
if dlowanceisgivento you. Itistherefore decided that you are alowed to
keep the allowance ...’

(60  The Revenue mantans its stance in reldion to the years of assessment
1995/96 and 1997/98.

16. The issue before usis whether the additiona assessments levied on the Taxpayer for
theyears of assessment 1995/96 and 1997/98 arevdid or invalid. Thisin turn depends on whether
the Taxpayer is entitled to dependent parent alowance for those yearsin default of any agreement
with Mr C and MsB.

The hearing before us

17. At the hearing before us, the Taxpayer submitted that it isinequitable for the Revenue
to open up his tax ligbility years after the relevant notices of assessment smply by virtue of the
belated clams of Mr C and MsB. MsE aso gave evidence before us. She asserted that she and
her husband were the sole support of Mr A, Mrs A and Ms F and that Mr C and Ms B made no
contribution.

18. The Revenue maintains that, in respect of the two years of assessment, both the
Taxpayer and Mr C are entitled to claim dependent parent dlowance. In view of the clam by Mr
C and the absence of any agreement between the Taxpayer and Mr C, they are entitled to raise
additiona assessments on the Taxpayer.
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Thereevant provisonsin the RO

19. Part V of the IRO regulates dlowancesthat shall be granted to persons chargeableto
sdariestax under Part |11 of the IRO.

20. Section 27(2) of the IRO provides that:

*  Every person who claims an allowance under this Part shall makehisclaimin
the specified form and an allowance shall be granted only if the claim contains
such particulars and is supported by such proof as the Commissioner may
require.’

21. Section 30 of the IRO provides:

‘ Q) An allowance (“ dependent parent allowance”) shall be granted
under thissection in any year of assessment if the person ... maintainsa
parent ... of his... spouse in the year of assessment ...

2 A dependent parent allowance may be granted in respect of each such
parent who is so maintained.

©)
4) For the purposes of this section

(@ aparent shall only be treated as being maintained by a person ...
if

(i)

(i) the person ... contributes not less than the prescribed
amount in money towar ds the maintenance of that parent
in the year of assessment.

) Where a deduction has been allowed to a person under section 26D for
any year of assessment in respect of a parent ... of his ... spouse, no
person shall be granted a dependent parent allowance under thissection
for that year of assessment in respect of the some person.’

22. Section 30A of the IRO containslike provisonsin relation to dependent grandparent
alowance.
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23. Section 33 of the IRO provides that:

(1A)

2
©)

(3A)

(1) ... a dependent parent allowance, a dependent grandparent
allowance ... shall not be given to more than one personin any year of
assessment in respect of the same parent, grandparent ...

In any year of assessment —

(@ a dependent parent allowance and a dependent grandparent
allowance; or

(b)

shall not both be given for the same dependent person.

Where a dependent parent allowance, a dependent grandparent
allowance ... has been granted —

(@)
(b)

(© to a person and, within 6 months of such allowance being
granted, another person appears to the Commissioner to be
eligible to be granted that allowance in respect of the same
parent, grandparent ... for the same year of assessment ...

the Commissioner shall invite the persons to whom the allowance has
been granted and any other individual who appears to the
Commissioner to be eligible to be granted the allowance to agree
which of themis to have the allowance ... and the Commissioner may
In consequence of such agreement, or if the individuals do not so agree
within a reasonable time, within the period specified in section 60,
raise additional assessments under that section.

Where the Commissioner has reason to believe that there are persons
eligible to claim, respectively —
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(@) a dependent parent allowance and a dependent grandparent
allowance; or

(b)

in respect of the same dependent person for the same year of
assessment, the Commissioner shall not consider any claimuntil heis
satisfied that the claimants have agreed which of the allowances shall
be claimed in that year.’

We pause here to observe that the Revenue made no reference to the provisionsin section 33(3)(c)
in the course of thelr submissonsto us. Thisis a highly rdevant section. The omisson of the
Revenue is mideading and regrettable.

24, Section 60 of the IRO providesthat :

‘ (1) Whereit appearsto an assessor that for any year of assessment
any person chargeable with tax ... has been assessed at less than the
proper amount, the assessor may, within the year of assessment or
within 6 years after the expiration thereof, assess such person at the
amount or additional amount at which according to hisjudgment such

person ought to have been assessed ...’
25. Section 70A of the IRO providesthat :
‘(D Notwithstanding the provisions of section 70, if, upon application

made within 6 years after the end of a year of assessment or within 6
months after the date on which the relative notice of assessment was
served, whichever isthelater, it is established to the satisfaction of an
assessor that the tax charged for that year of assessment is excessive
by reason of an error or omissionin any return or statement submitted
in respect thereof ... the assessor shall correct such assessment.’

Our decison

26. We have condderable reservation as to the stance of the Revenue for the year of
assessment 1992/93 asoutlined initsletter of 27 January 2000. In view of the agreement between
the parties dated 12 December 1993, we find it difficult to see how the issue can be re-opened by
subsequent agreement superseding the agreement of 12 December 1993. However, asthe matter
is not before us, we do not wish to express any concluded view onit.



INLAND REVENUE BOARD OF REVIEW DECISIONS

27. It is not within our jurisdiction to adjudicate on the competing clams between the
Taxpayer and Mr C. The Taxpayer agreed to the clam of Mr D for the year of assessment
1996/97. Quite gpart from the issue of jurisdiction, it would not be right for us to act on the
emotiona evidence of Ms E and made pronouncement without hearing Mr C, Ms B and Mr D.
The present gpped is not an occason for the vindication of persond grudge.

28. The Revenue saysthat Mr C and Ms B were entitled to re-open their assessment by
virtue of section 70A. We are, however, not concerned with the liability of Mr C and MsB. What
we are concerned with is whether the additiond assessment on the Taxpayer is within the
jurisdiction of the Revenue. In our opinion, that additiona assessment falls to be tested, not by
section 70A, but by section 33(3)(c). Section 33(3)(c) providesthat additional assessment under
section 60 may be raised upon compliance with the following sequentid conditions:

(& adependent parent alowance has been granted to Mr I;

(b) within 6 months of such alowance being granted to Mr |, Mr |1 gppearsto be
eligible to be granted that alowance in respect of the same parent for the same
year of assessment.

(¢) theCommissoner shdl invite Mr | and Mr 1l to agree which of them isto have
the dlowance.

(d) the Commissioner may raise additiona assessment under section 60 ether
()  inconsequence of such agreement between Mr | and Mr 11 or
@)  if Mr 1 and Mr Il do not so agree within a reasonable time.

29. In relation to the year of assessment 1995/96, the Taxpayer was assessed by notice
dated 9 December 1996 with the benefit of dependent parent alowance. Mr C and MsB madeno
clamuntil 18 November 1998. Thisiswell beyond the Sx months period as envisaged by section
33(3)(c). The second condition outlined above has not been complied with. Thereistherefore no
basis for the additional assessment on 25 March 1999.

30. The pogition is different for the year of assessment 1997/98. By the notice of
assessment dated 7 August 1998, the Taxpayer was granted dependent parent alowance in
respect of both Mr and MrsA. Mr C and Ms B made their application on 10 November 1998.
Thisiswithin the 9x months period outlined above. The Commissoner istherefore fully entitled to
call upon the Taxpayer and Mr C to seek a compromise between them. Reasonable time elgpsed
and the parties faled to reach agreement. The Commissioner is entitled to raise additiond
assessment on the Taxpayer.
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3L For these reasons, we alow the Taxpayer’ s goped in relaion to the year of
assessment 1995/96. We dismiss his appeal in relation to the year of assessment 1997/98.



