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Case No. D22/16

Case stated — application requiring the Board to state a case on a question of law — section
69(1) of the Inland Revenue Ordinance (‘IRO’)

Panel: Chui Pak Ming Norman (chairman), Chow Lap San Edward and Fu Mee Yuk
Shirley.

Date of hearing: Stated case, no hearing.
Date of decision: 15 August 2016.

The Board dismissed the appellant’s appeal against the determination of the
Deputy Commissioner of Inland Revenue on 18 January 2016 (Case No. D23/15). The
Clerk to the Board of Review received a letter from the appellant on 17 February 2016
purported to be an application requiring the Board to state a case on law for the opinion of
the Court of First Instance on question of law (the ‘Application’). There were 5 parts in
the Application.

Held:

1. A proper question of law was an arguable question and would not be an
abuse of process for such a question to be submitted to the Court of First
Instance (Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2
HKLRD 275, and Honorcan Limited v Inland Revenue Board of Review
[2010] 5 HKLRD 378 followed, Tungtex Trading Co Ltd v Commissioner
of Inland Revenue [2012] 2 HKLRD 456 considered, and Ahn Sang Gyun
v Commissioner of Inland Revenue (2008-09) IRBRD, Vol 23, 780 cited).

2. The question set out in Part D of the Application by the appellant was
vague, imprecise, ambiguous and incomprehensive. The findings of the
Board were not open for the appellant to challenge as such findings were
based on the facts found by the Board after evaluating the witnesses’
testimony involved. The Board could not identify any legal position which
was proper or fit for the opinion for the Court of First Instance (Ahn Sang
Gyun v Commissioner of Inland Revenue (2008-09) IRBRD, Vol 23, 780
applied).

Obiter

3.  The comments and attacks made in Part A to Part C of the Application
were personal and irrelevant and should not appear in the application for a
case stated.

273



(2017-18) VOLUME 32 INLAND REVENUE BOARD OF REVIEW DECISIONS

Application dismissed.
Cases referred to:

Commissioner of Inland Revenue v Inland Revenue Board of Review and another
[1989] 2 HKLR 40

Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2 HKLRD 275

Honorcan Limited v Inland Revenue Board of Review [2010] 5 HKLRD 378

Tungtex Trading Co Ltd v Commissioner of Inland Revenue [2012] 2 HKLRD
456

Ahn Sang Gyun v Commissioner of Inland Revenue (2008-09) IRBRD, vol 23,
780

Decision:

Introduction

1. The appeal was brought by the Appellant against the determination of the
Deputy Commissioner of Inland Revenue (*Commissioner’) dated 10 December 2013. We
heard the appeal on 15, 16 and 19 June 2015 and handed down our decision on 18 January
2016 (‘Decision’) and dismissed the appeal. A copy of the Decision is annexed hereto.

2. The Clerk to the Board of Review on 17 February 2016 received a letter
from the Appellant and dated 17 February 2016 which purported to be an application
under section 69(1) of the Inland Revenue Ordinance, Chapter 112 (‘Ordinance’),
requiring the Board to state a case on law for the opinion of the Court of First Instance on
the questions of law set out in the paragraphs to follow (‘Application’).

3. We then gave directions to the parties to file submissions. The Respondent
made his submissions to the Board on 22 March 2016, commenting on the purported
questions of law set out in the Application (‘Commissioner’s Submission’).

4. Although the Appellant had leave until 20 April 2016 to file its reply
submission on the Commissioner’s Submission, it failed to do so.

5. The Board has duly and carefully considered the Application and
Commissioner’s Submission.

Relevant Laws and Guiding Principles on Applications for Cases Stated

6. Under section 69(1) of the Inland Revenue Ordinance, the Appellant or the
Commissioner of Inland Revenue may make an application requiring the Board to state a
case on a question of law for the opinion of the Court of First Instance.
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8.
when he said®:

Broadly speaking, there are only three types of challenge that a party can
mount against the Board’s decision under section 69(1) according to the Aspiration Case®,
namely:

(@)

(b)

(©)

The Board’s decision can be impugned if it has misdirected itself in
law, for example, upon the burden of proof, or by misinterpretation
of a statute.”

The Board’s decision can be challenged if it has drawn inferences or
come to conclusions which cannot stand because the primary facts
found by it do not admit of such inferences or conclusions, or
because the primary facts or inferences, or a combination, do not
admit of the final conclusion.’

A challenge can be made to the Board’s decision where there was no
evidence on which the primary facts themselves could be based.
Alternatively, it may be contended that the Board should have made
findings of other relevant facts.*

In the Aspiration case, Barnett J also laid down the following principles

‘After reviewing the authorities and carefully considering the arguments
which have been addressed to me, | am satisfied of the following matters:

(1)

)

(3)

(4)

()

An applicant for a case stated must identify a question of law which
it is proper for the High Court to consider.

The Board of Review is under a statutory duty to state a case in
respect of that question of law.

The Board has a power to scrutinize the question of law to ensure
that it is one which it is proper for the court to consider.

If the Board is of the view that the point of law is not proper, it may
decline to state a case.

If an applicant wishes to attack findings of primary fact, he must
identify those findings.

a o~ W N

CIR v Inland Revenue Board of Review and another [1989] 2 HKLR 40 (commonly referred to as the

Aspiration case)
at 57F

at57F
at57G
at 57H-58A
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(6)

(7)

Only in the most exceptional circumstances should a complete
transcript of the evidence and the documents produced before the
Board be attached to or incorporated in the case stated.

Both an Applicant and the Board should be astute to use ““facts”
and ““evidence” correctly.’

It is clear from the Aspiration case that:

It is incumbent on an applicant for a case stated to identify a
question of law which is proper for the Court of First Instance to
consider. It is not for the Board to frame questions for an applicant.
The reason is obvious: the parties know better than anyone else what
points they wish to take on the appeal®.

A satisfactory question has to be identified so as to trigger the
preparation of the case. It is not permissible for the applicant simply
to say that there must be a point of law which will arise for
consideration by the Court of First Instance’.

The questions the Court is asked to answer ‘should be stated clearly
and concisely and care should be taken to ensure that the questions
are not wider than is warranted by the facts’®,

An applicant for a case stated may not rely on a question of law
which is imprecise or ambiguous®.

The Board is not to be treated as a mere cipher™.

It is wholly impermissible to go beating about the evidential
undergrowth in the hope of flushing out some useful pieces of
evidence that support an applicant’s view, in total disregard of
settled law that the Board’s findings of primary fact, in so far as
there is any evidence to support them, are sacrosanct.

As per Chung J in Aust-Key Co Ltd case'?, a proper question of law is one

is a question of law;

relates to the decision sought to be appealed against;

Q.
(a)
(b)
(©
(d)
(e)
()

10.

which:
(1)
2)

6 at4s8l

" at47H

8 at48E

° at50G

10 5t 54H

1 4t 58F

12 Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2 HKLRD 275 at 283B
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11.

12.

(3)
(4)

is arguable; and

would not be an abuse of process for such a question to be submitted
to Court of First Instance for determination.

Chung J further observed that*® :

‘There is no complaint that the Board’s finding is irrational or perverse
and | do not consider any such complaint can be validly made. As a
tribunal of fact:

(@)
(b)
(©)

The extent to which a piece of evidence should be accepted;
The extent to which a piece of evidence should be rejected;

The use to which the evidence which has been accepted by the Board
should be put;

are all the matters falling within the Board’s jurisdiction and are matters
for it to decide’.

A proper question of law is one which is not just a question of law and
relates to the decision sought to be appealed against, but also an arguable question and
would not be an abuse of process for such a question to be submitted to the Court of First
Instance for determination. As per Fok J (as he then was) in Honorcan Limited case™*:

(@)

(b)

(©)

The question here is whether the Board was correct in holding that
section 69(1) of the Ordinance required it to apply a qualitative
assessment to the proposed questions of law which the applicant
sought to have referred to the Court for its opinion and, if so,
whether the Board correctly applied the relevant test in reaching the
conclusion that the proposed questions of law were not proper ones
for the opinion of the Court.*

As will be apparent from the cases cited above, it has not been held
that the right of appeal under section 69(1) of the Ordinance is
unqualified and absolute.*

In my judgment, the Board is duty bound to decline to state a case if
the question of law proposed to be stated is not a proper one, as the
authorities have consistently held. A gquestion proposed to be stated

3 at page 281G-H

 Honorcan Limited v Inland Revenue Board of Review [2010] 5 HKLRD 378

5 paragraph 34
18 paragraph 49
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(d)

may, it seems to me, be improper for various reasons, as illustrated
in the cases discussed above: it may be irrelevant or premature; it
may be academic to the outcome of the appeal; it may be
embarrassing; it may be plainly and obviously unarguable.*’

If the Board did not have a duty to decline to state a case where a
party sought to require it to state a case on a wholly unarguable
question of law, there would inevitably be a risk of frivolous appeals
being pursued in the Court of First Instance by way of the case
stated procedure. | do not discern any intention in section 69(1) of
the Ordinance that this should be the position.*

In Tungtex Trading Co Ltd v Commissioner of Inland Revenue®®, Barma J

applied Honorcan and held that if the Board is satisfied that the argument has no prospect
of success, it is not bound to include it amongst the questions that it poses for
consideration of the Court.?

14.

pages 789-790 said:

‘10.

11.

13.

Burrell J in Ahn Sang Gyun v CIR (2008-09) IRBRD, vol 23, 780, at

Section 69 of the Ordinance states that the Board’s decision shall be
final subject to an application to the Board “to state a case on a
question of law for the opinion of the Court of First Instance”.

... For it to be a question of law, it must fall into one of the following
three categories (as per Barnett J in [the Aspiration Land Case]):

(@) The Board misdirected itself in law.

(b) The Board made a finding of fact that no person acting
judicially and properly instructed as to the relevant law could
have found.

(c) The Board made a finding of primary fact which was
unsupported by any evidence or the Board failed to make a
finding of primary fact where the evidence pointed only to
such a finding.

In short, reasonable findings of fact based on credible evidence
cannot be challenged. The evaluation of the evidence and

e~
© ©

Paragraph 50
Paragraph 53
[2012] 2 HKLRD 456
Paragraph 31
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assessment of the witnesses are wholly matters for the tribunal. ...’
Analysis of the Application
15. There are 5 parts in the Application.

16. Part A with the title ‘Opening Remarks against the BOR Decision of 18
January 2016’ runs from page 1 to page 3. As indicated in the title, this Part focuses to
make adverse and fierce comments on the Board in various ways. Part A does not disclose
any question of law proper or fit for the opinion of the Court of First Instance.

17. Part B with the title “‘Our Company’s Case as Presented to the Board of
Review’ runs from page 3 to page 17. This part mainly summarizes or repeats again its
case as presented in the appeal hearing. We agree with the Commissioner’s Submission
that the appeal to the Court of First Instance is not an avenue for the Appellant to reargue
its appeal again. The appeal to the Court of First Instance is to require the Board to state a
case on law for the opinion of the Court of First Instance. Having read Part B again and
again, we cannot find any question of law proposed which is fit for the opinion of the
Court of First Instance.

18. Part C with the title ‘Points of Findings & Arguments by Members of the
Hearing Committee and Our Corresponding Comments’ runs from page 17 to page 28.
Through this part, the Appellant renders its comments on the findings of the Tribunal (as
written in the Decision). For the reasons set out in the previous paragraphs, there is no
question of law set out.

19. Part D with the title *Legal Questions for the Board, in its own capacity as
the Board, to state the Present Case for Opinion of the Court of First Instance’ runs from
page 28 to page 44. Part E with the title ‘Closing Remarks’ only consists of one paragraph
on page 44. Part E is a closing paragraph of the whole application.

Analysis of Part D of the Application

20. The following question is set out in paragraph 23 of Part D:

‘Has the Board erred in law to officially underwrite and announce on 18
January 2016 the respective following two (2) decisions of the members of
the hearing committee with respect to the case of B/R 62/13 (including Mr.
CHUI Pak Ming Norman JP (as Chairman), Mr. CHOW Lap San Edward,
Barrister-at-law and Dr. FU Mee Yuk Shirley (as members)), each decision
of which was based upon the following facts that were presented and
substantiated to the Board and then derived from the following legal
inferences and actual actions and behaviors of the members of the hearing
committee:’

21. The Board did not render two decisions on 18 January 2016 as alleged. We
only rendered one decision, namely, the Decision. The number D23/15 represented the

279



(2017-18) VOLUME 32 INLAND REVENUE BOARD OF REVIEW DECISIONS

decision number while the number B/R 62/13 mentioned in the Decision is in fact the
proceedings number, both the decision number and proceedings number refer to the same
case, the Appellant’s appeal case.

22, Following the question set out (in paragraph 23 of Part D), the Appellant
used the rest of page 28 and page 29 to the middle part of page 44 to set out its arguments
and comments on why and how the Board erred in its Decision.

23. The question set out in paragraph 23 of Part D of the Application is vague,
imprecise, ambiguous and incomprehensive. It does not identify precisely the findings of
the Board upon which the Appellant attacks. Even if the Appellant challenges the findings
of the Board, such findings were based on the facts found by the Board after evaluating
the witnesses’ testimony and the documents involved. As such, it is not open for the
Appellant to challenge®’. Since the Appellant is not legally represented, to the extent
possible, the Board would render its assistance to the Appellant in setting out a proper
question. Having applied the legal and guiding principles as set out in paragraphs 6 to 14
above on the whole Part D, the Board cannot identify any legal question which is proper
or fit for the opinion of the Court of First Instance.

24, In the circumstances, the Appellant’s application for a case stated for the
opinion of the Court of First Instance is hereby declined. In passing, the Board puts it on
record that the comments and attacks made in Part A to Part C of the Application are
personal and irrelevant in the Application and should not appear in the application for a
case stated. As such, the Board does not propose to deal with the same even though some
of them amount to personal attack on the Board.

21 Ahn Sang Gyun v CIR (2008-09) IRBRD, vol 23, 780, at pages 789-790
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Annex
(D23/15)
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Case No. D23/15

Profits tax — excluded fixed assets — 50:50 apportionment of profits — sections 2(1), 16,
16G, 18F, 39B, 39E, 64(2), 66 and 68(8) of the Inland Revenue Ordinance (Chapter 112)
(‘IRO’) — Departmental Interpretation and Practice Notes No 21 (‘DIPN No 21°)
(Revised) [Decision in Chinese]

Costs — frivolous arguments — unduly prolonged the hearing — sections 68(9) of the Inland
Revenue Ordinance (Chapter 112) [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Chow Lap San Edward and Fu Mee Yuk
Shirley.

Dates of hearing: 15, 16 and 19 June 2015.
Date of decision: 18 January 2016.

The Taxpayer company’s principal business was trading mobile phone SIM
cards. Company E is a sole-proprietorship set up by the Taxpayer in City F of Mainland
China. All machinery facilities for the manufacturing and printing of cards were purchased
by the Taxpayer and delivered to Company E’s plant in City F. The machinery facilities
were non-priced imported equipment and the Taxpayer received rent from Company E for
the use of such machinery facilities. The Taxpayer would buy raw materials from outside
China, sell the same to Company E for manufacturing in the latter’s plant in City F and
then buy back the finished products from Company E for onward selling to its clients. The
Taxpayer contended that the assessed profits were higher than the actual and appealed.
The relevant issues for the Board were: (a) the nature and modus operandi of the
Taxpayer’s business in the relevant tax years; (b) whether the Taxpayer’s 8 items of
‘non-priced imported equipment’ were entitled to section 16G deductions and Part 6
depreciation allowance; (c) whether interests under the hire-purchase arrangements of the
Taxpayer’s 8 items of ‘non-priced imported equipment’ were entitled to deduction; and (d)
whether 50% of the Taxpayer’s chargeable profits/(losses) could be determined as having
sourced from a place outside Hong Kong.

Held:

1. The Board held that the 8 items of ‘non-priced imported equipment’
were provided by the Taxpayer to Company E in the form of a lease. In
accordance with section 16G(6) of the IRO, deductions were not
allowable for the 8 items of ‘non-priced imported equipment’ as they
were excluded fixed assets and not specified capital expenditure. Nor
should the initial and annual allowances under section 39B(1) and (2) of
Part 6 be made available to the Taxpayer.
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As the 8 items of ‘non-priced imported equipment’ were held to be
excluded fixed assets, they were therefore not prescribed fixed assets. In
accordance with sections 16(1) and 16(2)(e)(i)(C), the interests under the
hire-purchase arrangements of the 8 items of “non-priced imported
equipment” were not deductible under section 16(1).

The Board held that in the relevant tax assessment years the Taxpayer
was trading mobile phone SIM cards. The Taxpayer would add 5-6% on
the purchase price of the raw materials it bought and sold them to
Company E for the latter to manufacture and print card products, and the
Taxpayer would buy back the finished products from Company E and
sell them to the ultimate clients. The Taxpayer never provided any
evidence in support of its contention of 50:50 apportionment, i.e. what
part of the Taxpayer’s profit was derived from Hong Kong and what part
from outside Hong Kong. As such, the Taxpayer failed to satisfy the
burden of proof in support of its contention. Although the Taxpayer has
not clearly stated that it had relied on DIPN No 21 (Revised) in support
of its 50:50 apportionment contention, the Revenue would, in accordance
with DIPN No 21 (Revised), only allow Hong Kong enterprises having a
contract processing arrangement an apportionment of profits on a 50:50
basis. As the arrangement between the Taxpayer and Company E was
one of import processing, the Taxpayer could not rely on DIPN No 21 to
avail itself of the 50:50 apportionment.

Generally speaking, the Board could use its discretion not to order costs
against a taxpayer who had lost if the appeal was based on arguable
grounds. The Board was of the view that it is the absolute discretion of
the taxpayer to decide what documents to tender and what witnesses to
call in support of its contention. The Board would not draw any adverse
influences against the taxpayer because of any documents not tendered
and any witnesses not called by the Taxpayer for its appeal. In
considering the question of costs, the Board would consider in all the
circumstances whether the contentions of the Taxpayer would be
frivolous because of the lack of strong supportive evidence, or the
hearing was unduly prolonged because of the lack of certain statements
or testimonies. Having considered the above matters, the Board deemed
it appropriate, and decided in accordance with section 68(9), to order the
Taxpayer to pay costs of the Board. The amount would be the maximum
specified in Schedule 5, Part 1, i.e. $5,000.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Cases referred to:

D61/08,

(2009-10) IRBRD, vol 24, 184
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Commissioner of Inland Revenue v Hang Seng Bank Limited [1991] 1 AC 306

ING Baring Securities (Hong Kong) Limited v Commissioner of Inland Revenue
[2007] 10 HKCFAR 417

Braitrim (Far East) Limited v Commissioner of Inland Revenue [2013] 4
HKLRD 329

Commissioner of Inland Revenue v Datatronic Ltd [2009] 4 HKLRD 675

A non-executive Taxation Director of the Appellant, for the Appellant.

Mike Lui, Counsel, instructed by Department of Justice, for the Commissioner of Inland
Revenue.
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