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Case No. D2/15

Case stated — application for stating a case — proper question of law — section 69(1) of the
Inland Revenue Ordinance

Panel: Cissy K S Lam (chairman), Chui Pak Ming Norman and Liu Man Kin.
Date of hearing: Stated case, no hearing.
Date of decision: 15 April 2015.

On 29 August 2014, this Board dismissed the Appellant’s appeal (Annexure A —
D15/14).

On 26 September 2014, the Appellant made an application under section 69(1)
requiring this Board to state a case on a question of law for the opinion of the Court of First

Instance.

On 20 November 2014, the Commissioner submitted that the Application raised no
proper question of law.

By letter of 18 December 2014, the Appellant made a reply.

Held:
1. Findings of facts are within the realm of the Board.

2.  To qualify as a question of law, it must fall into one of the following three
categories:

(@ The Board misdirected itself in law.

(b) The Board made a finding of fact that no person acting judicially and
properly instructed as to the relevant law could have found.

() The Board made a finding of primary fact which was unsupported by

any evidence or the Board failed to make a finding of primary fact
where the evidence pointed only to such a finding.
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3. The Application do not contain in any coherent or succinct form any proper
question of law for a case to be stated and the arguments advanced are plainly
unarguable.

Appeal dismissed.
Cases referred to:

Commissioner of Inland Revenue v Inland Revenue Board of Review [1989] 2
HKLR 40

Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2 HKLRD 275

Ahn Sang Gyun v CIR, (2008-09) IRBRD, vol 23, 780

Honorcan Limited v The Inland Revenue Board of Review [2010] 5 HKLRD 378

Re Same Fast Ltd (unreported) HCAL 122/2006

D3/09, (2009-10) IRBRD, vol 24, 231

CIR v The Board of Review, ex parte Herald International Limited [1964] HKLR
224

Braitrim (Far East) Limited v CIR [2013] 4 HKLRD 329

CIR v Common Empire Limited [2007] 1 HKLRD 679

Decision:
Introduction

1. The appeal was brought by the Appellant against the Commissioner of the
Inland Revenue (‘the Commissioner’). At the Appellant’s request, the appeal was heard in
Chinese by this Board. We handed down our decision in Chinese on 29 August 2014
(‘Decision’) and dismissed the appeal. 5 issues were identified and set out in paragraph 35
of our Decision.

A copy of the Decision is annexed and marked *Annexure A’ which the Board incorporates
by reference.

2. On 26 September 2014, the Clerk to the Board of Appeal received a letter in
English which purported to be an application under section 69(1) of the Inland Revenue
Ordinance, Chapter 112 (‘IRQ’), requiring this Board to state a case on a question of law for
the opinion of the Court of First Instance ‘with respect to the questions of law set out
hereinbelow’ (‘the Application’). There followed eight different *Parts’ — Part A to H, with
paragraphs and sub-paragraphs, running a total of 19 pages. It is immediately apparent that
these so-called ‘questions of law’ are totally misconceived and misguided, as is the abrupt
switch of language from Chinese to English. Although section 69 of the IRO does not
stipulate the choice of language used in an application thereunder, it is only logical that the
application should follow the language used in the Decision, as a properly stated case would
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have necessitated references to the Decision.

3. In any event, we invited the Commissioner to comment on the Application.
The Commissioner’s submission dated 20 November 2014 (‘the CIR Submission’) was that
the Application raised no proper question of law.

4. The Appellant was given a chance to reply, which they did, by letter of
18 December 2014 (‘the Reply’).

The Law

5. Section 69(1) of the IRO stipulates that ‘the decision of the Board shall be

final: Provided that either the appellant or the Commissioner may make an application
requiring the Board to state a case on a question of law for the opinion of the Court of First
Instance ... ... ’

6. Barnett J in Commissioner of Inland Revenue v Inland Revenue Board of
Review [1989] 2 HKLR 40, or commonly known as ‘the Aspiration Land Case’, laid down
the following principles at pages 57-58:

* After reviewing the authorities and carefully considering the arguments which
have been addressed to me, | am satisfied of the following matters:

(1) An applicant for a case stated must identify a question of law which it is
proper for the High Court to consider.

(2) The Board of Review is under a statutory duty to state a case in respect of
that question of law.

(3) The Board has a power to scrutinize the question of law to ensure that it
is one which it is proper for the court to consider.

(4) If the Board is of the view that the point of law is not proper, it may
decline to state a case.

(5) If an Applicant wishes to attack findings of primary fact, he must
identify those findings.

(6) Only in the most exceptional circumstances should a complete transcript
of the evidence and the documents produced before the Board be
attached to or incorporated in the case stated.

(7) Both an Applicant and the Board should be astute to use “facts” and
“evidence” correctly.’
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7. As per Chung J in Aust-Key Co Ltd v Commissioner of Inland Revenue [2001]
2 HKLRD 275 at 283B, a proper question of law is one which:

(1) isaquestion of law;
(2) relates to the decision sought to be appealed against;
(3) isarguable; and

(4) would not be an abuse of process for such a question to be submitted to
CFI for determination.

8. Further at page 281G-H, Chung J in Aust-Key Co Ltd observed that:

* There is no complaint that the Board’s finding is irrational or perverse and | do
not consider any such complaint can be validly made. As a tribunal of fact:

(@) the extent to which a piece of evidence should be accepted;
(b) the extent to which a piece of evidence should be rejected,;

(c) the use to which the evidence which has been accepted by the Board
should be put;

are all the matters falling within the Board’s jurisdiction and are matters for it
to decide.’

9. Burrell J in Ahn Sang Gyun v CIR (2008-2009) IRBRD, vol 23, 780, at pages
789-790:

“10. Section 69 of the Ordinance states that the Board’s decision shall be final
subject to an application to the Board “to state a case on a question of
law for the opinion of the Court of First Instance”.

1. ... ... For it to be a question of law, it must fall into one of the following
three categories (as per Barnett J in [the Aspiration Land Case]:

(@ The Board misdirected itself in law.

(b) The Board made a finding of fact that no person acting judicially
and properly instructed as to the relevant law could have found.

(c) The Board made a finding of primary fact which was unsupported
by any evidence or the Board failed to make a finding of primary
fact where the evidence pointed only to such a finding.
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12. Counsel at this hearing ... ... have helpfully referred me to a number of
authorities in which the legal principles have been considered at length.
Ultimately there was little or no dispute between counsel concerning the
above principles. ... ...

13. In short, reasonable findings of fact based on credible evidence cannot
be challenged. The evaluation of the evidence and assessment of the
witnesses are wholly matters for the tribunal. ... ...~

10. Fok J (as he then was) in Honorcan Limited v The Inland Revenue Board of
Review [2010] 5 HKLRD 378, at page 392, paragraph 50:

...... In my judgment, the Board is duty bound to decline to state a case if the
question of law proposed to be stated is not a proper one, as the authorities
have consistently held. A question proposed to be stated may, it seems to me,
be improper for various reasons, as illustrated in the cases discussed above: it
may be irrelevant or premature; it may be academic to the outcome of the
appeal; it may be embarrassing; it may be plainly and obviously unarguable.’

11. The case which he examined and which he considered illustrated the principle
that a question proposed to be stated may be improper if it is embarrassing is the case of Re
Same Fast Ltd (unreported) HCAL 122/2006 where ‘Reyes J dismissed an application for
judicial review against the Board’s refusal to state a case on the grounds that the questions
were prolix, argumentative, not easy to understand and embarrassing as a whole.” ([2010] 5
HKLRD 378, at page 390, paragraph 45)

12. Further, we agree with and adopt the approach of the Board of Review’s
decision in Case No. D3/09 (2009-10) IRBRD, vol 24, 231, which was subsequently
approved by the Court of Appeal, see (2009-10) IRBRD, vol 24, 566.

13. In both the Application and the Reply, the Appellant repeatedly made
reference to a 1964 Court of Appeal judgment in CIR v The Board of Review, ex parte
Herald International Limited [1964] HKLR 224. In that case, the taxpayer, dissatisfied with
the decision of the Commissioner, brought an appeal to the Board of Review. One of the
grounds of appeal before the Board was that the Commissioner came to certain findings of
fact contrary to, or unsupported by, the evidence. After hearing certain evidence, the Board
refused to proceed further, taking the view that they could not determine the said ground of
appeal without having at hand the notes of evidence taken by the Commissioner in the
hearing before him (see page 227), and demanded the production of a transcript of the notes
of evidence taken by the Commissioner. The Court of Appeal held that the Board of Review
was wrong to do so. There were extensive discussions of the function and role of the
Commissioner and the Board of Review and how they related to each other. In essence, the
Court of Appeal held that the Board of Review was not an appellate tribunal from findings
of fact made by the Commissioner (page 236). Rather, the Board of Review was the
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ultimate fact finding body (see page 244). The question the Board needed to answer was not
whether the Commissioner was in error, but whether the assessment was excessive. The
Board resolved conflict of evidence on the basis of the evidence before them, not on the
basis of the evidence before the Commissioner (see page 237). The Board should hear and
weigh the whole of the evidence forming its own conclusions on the facts and thereby
equipping itself to determine whether the onus, namely, the taxpayer’s onus of proving that
the assessment was excessive, had been discharged (page 242).

14. In the Application, the taxpayer quoted part of the judgment in page 236 and
page 237:

* The first judicial tribunal to consider an assessment is the Board of

Review. ... ... If the taxpayer has made a full disclosure in his return to the

assessor, ordinarily there should be no issues of fact ... ... To that extent, the

Board is truly a reviewing body. But, | do not agree that the Board sits as an
appellate tribunal from “findings of fact” made by the Commissioner; and, is
so far as the facts are not agreed by the parties when the case has been dealt
with by the Commissioner, in my view the Board is the fact-finding
body. ... ...

If certain facts are not agreed, the onus of introducing evidence before the
Board in the first instance lies upon the taxpayer. If he gives no evidence, the
Board should deal with the case on the material before it. The assessor is
entitled to have his assessment confirmed unless it is satisfactorily challenged
by the taxpayer and shown to be excessive. If the taxpayer has given prima
facie evidence of disputed facts, the assessor will be entitled to introduce
evidence in rebuttal; and the Board will then resolve any conflict of evidence
in the ordinary way on the basis of the evidence before them—not on the basis
of the evidence called by the Commissioner. It is the Board of Review which
states the case for purposes of any subsequent appeal to a judge on a point of
law. No tribunal can resolve disputed questions of fact except by evidence
called before itself ..... ....

15. This decision confirms that findings of facts are within the realm of the Board
of Review. We fail to see how this judgment advances the appellant’s arguments.

16. Bearing the authorities in mind, we now turn to examine the Application.

The Application

17. Part A, paragraph 1 of the Application complains that this Board accepted the
facts stated by the Commissioner in his determination, but does not state how this Board had
erred in law in so doing. The paragraph does not state how this Board misdirected itself in
law; or what finding of fact this Board made which no person acting judicially and properly
instructed as to the relevant law could have made; or what finding of primary fact this Board
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made which was unsupported by any evidence; or what finding of primary fact which this
Board failed to make where the evidence pointed only to such a finding. The paragraph
alleges no more than that this Board was wrong because this Board accepted the facts stated
in the Commissioner’s determination . It is an attack on our findings of fact which does not
fall into any one of the three categories in the Aspiration Land Case as expounded by Burrell
Jin Ahn Sang Gyun. It does not raise any valid question of law, and the complaint is in any
event ill-founded and untenable.

18. Part B, paragraph 2 of the Application lists the six factual witnesses (as
opposed to the so-called ‘expert witnesses’) produced by the Appellant and question how
this Board dealt with their evidence or their witness statements. The very manner in which
this paragraph is drafted is defective as posing no coherent question. This Board cannot
discern precisely what question of law, if any, is asked by the Appellant. The allegation
seems to be that because this Board did not accept the witness’s evidence and witness
statements in total, this Board had thereby abused the authorities given to us by section 68(7)
of the IRO. That sub-section reads: ‘At the hearing of the appeal the Board may, subject to
the provisions of section 66(3), admit or reject any evidence adduced, whether oral or
documentary, and the provisions of the Evidence Ordinance (Cap 8), relating to the
admissibility of evidence shall not apply.” That sub-section makes it clear that it is the very
power and authority of this Board to reject as well as admit evidence. If the Appellant
alleges that this Board has made findings of fact or failed to make findings of fact which fall
into any one of three categories in the Aspiration Land Case as expounded by Burrell J in
Ahn Sang Gyun, the Appellant must identify the particular finding or findings and spell out
how this Board has erred. This, the Appellant has failed to do. A wholesale attack on all our
findings is not a valid question of law for a case to be stated.

19. Paragraph 3 of the Application is drafted in the same manner as paragraph 2
thereof and question how this Board dealt with the evidence or witness statements of the ten
so-called ‘expert witnesses’ produced by the Appellant. This paragraph is likewise
defective as posing no coherent question. This Board cannot discern precisely what
question of law, if any, is asked by the Appellant. It questions why the Board rejected some
of the witnesses as qualified to give expert evidence, or which parts of the witness
statements were not relevant or acceptable. This Board was perfectly entitled to disallow
any witnesses purportedly called as expert witnesses when not qualified to do so, and this
Board was entitled to reject evidence for want of relevance and admissibility under
section 68(7) of the IRO. The Appellant has not particularised any findings of fact which
this Board made or failed to make which falls into any one of three categories stated in the
Aspiration Land Case as expounded by Burrell J in Ahn Sang Gyun. This paragraph does
not contain any proper question of law for a case to be stated.

20. Paragraph 4 with its sub-paragraphs refer to various paragraphs of our
Decision and allege that they were incorrect and biased, but the basis of this complaint is no
more than that we should have accepted the Appellant’s case. It is again a blanket attack on
our findings of fact without particularising how we had erred in law. This paragraph does
not contain a proper question of law for a case to be stated.
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21. Part C, Paragraph 5 of the Application complains that this Board applied just
the statements and explanations made by two witnesses in arriving at the mode of operation
of the Appellant. This is a mis-apprehension of our Decision. This Board examined all the
evidence before us, though in our Decision, it was only necessary for us to state the evidence
which were relevant to our findings. The complaint is erroneous and fallacious. This
paragraph does not contain a proper question of law for a case to be stated.

22, Paragraph 6 of the Application with its sub-paragraphs and
sub-sub-paragraphs running over 4 pages long is ‘prolix, argumentative, not easy to
understand and embarrassing as a whole.” It is an attempt to rehearse the Appellant’s
evidence and arguments and even to adduce new arguments. It seeks to reopen all our
findings of fact which were unfavourable to the Appellant. In essence, the complaint is that
we should have preferred and accepted the Appellant’s evidence, and in so far as we failed
to do so, we were wrong and had abused our power as the fact finding tribunal. Such
complaint is erroneous, fallacious and ill-founded. To quote the language of Reyes J in
Same Fast Limited (paragraphs 13 and 14), in effect, the Appellant ‘is contending that this
Board ought to have accepted entirely their version of events, as opposed to the facts which
this Board actually found’. This is ‘a blatant attempt to ask a massive question of fact’. This
paragraph does not contain a proper question of law for a case to be stated.

23. Paragraphs 7, 8 and 9 of the Application which follow on the arguments made
in paragraph 6 thereof are likewise attempts to rehearse the Appellant’s evidence and
arguments and to attack our findings of facts. They do not state any proper question of law
for a case to be stated.

24, In Part D, paragraphs 10 to 13 of the Application, the Appellant rehearse their
arguments concerning issue (1) identified in paragraph 35 of our Decision. These
paragraphs state evidence and arguments and impugn our findings of facts on the basis that
we did not accept the Appellant’s evidence. These do not raise any proper question of law
which falls into any one of the three categories in the Aspiration Land Case as expounded by
Burrell J in Ahn Sang Gyun. These paragraphs do not contain any proper question of law for
a case to be stated.

25. Further, and in any event, this Board have dealt with the Appellant’s
arguments on issue (1) in our Decision. Given the very clear authority of the Court of
Appeal’s judgment in Braitrim (Far East) Limited v CIR [2013] 4 HKLRD 329, we do not
consider the Appellant’s arguments tenable and following the above authorities, in
particular, Aust-Key Co Ltd and Honorcan Limited, we decline to state a case on these
paragraphs.

26. Paragraph 14 of the Application question whether this Board knew that the
other issues would become academic if the Appellant succeeded in issue 5. This is a
question asked of this Board, insinuating that this Board had not even the basic
understanding of the issues. This question is contemptuous, unfounded and designed more
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to ridicule than to pose any genuine question of law for a case to be stated. We reject and
rebuke this paragraph.

217, In Part E, paragraph 15 of the Application, the Appellant rehearse their
arguments concerning issue (2) identified in paragraph 35 of our Decision. It is
argumentative and does not state any proper question of law for a case to be stated.

28. Further, and in any event, the predominant reason we held against the
Appellant on issue (2) was that the Appellant had failed to adduce sufficient evidence to
discharge their onus of proof. For the Appellant to now simply contend that if we had
accepted their witnesses’ evidence and arguments in total, we would have found sufficient
evidence, is plainly not a viable contention. Following the above authorities, in particular,
Aust-Key Co Ltd and Honorcan Limited, we decline to state a case on these paragraphs.

29. Paragraph 16 of the Application resembles paragraph 14 thereof. We repeat
our decision in paragraph 26 above. We reject and rebuke this paragraph.

30. In Part F, paragraphs 17, 18 and 19 of the Application, the Appellant rehearse
their arguments concerning issue (3) identified in paragraph 35 of our Decision. They are
argumentative and they complain that this Board were wrong and had abused our power as
the fact finding tribunal because we did not find the facts in the Appellant’s favour. These
paragraphs do not raise any proper question of law which falls into any one of the three
categories in the Aspiration Land Case as expounded by Burrell J in Ahn Sang Gyun, and
thus, do not contain a proper question of law for a case to be stated.

31. Further, and in any event, this Board have dealt with the Appellant’s
arguments on issue (3) in our Decision. Given the very clear authority of the Court of
Appeal’s judgment in CIR v Common Empire Limited [2007] 1 HKLRD 679, we do not
consider the Appellant’s arguments tenable and following the above authorities, in
particular, Aust-Key Co Ltd and Honorcan Limited, we decline to state a case on these
paragraphs.

32. Part G, paragraph 20 of the Application, resembles paragraph 14 thereof. We
repeat our decision in paragraph 26 above. We reject and rebuke this paragraph.

33. In Part H, paragraphs 21 to 29 of the Application, the Appellant rehearse their
arguments concerning issue (5) identified in paragraph 35 of our Decision. These
paragraphs state evidence and arguments and seek to re-open all our findings of facts which
were unfavourable to the Appellant. These paragraphs, though purportedly end with a
question mark somewhere, are in effect a series of arguments running into 8 pages long.
They are “prolix, argumentative, not easy to understand and embarrassing as a whole.” They
are ‘a blatant attempt to ask a massive question of fact’. They do not state any proper
question of law for a case to be stated.

34, In conclusion, we find that the Application do not contain in any coherent or
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succinct form any proper question of law for a case to be stated. Further and in any event,
the arguments advanced are plainly unarguable and we decline to state a case on those
arguments.
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Case No. D15/14

Profits tax — additional assessment — specified capital expenditure — lease — depreciation
allowance — amount of loss carried forward — bad debts — correction of error in assessment —
source of profits — sections 2, 14, 16, 16G, 18F, 19C, 33A, 39B, 39E, 60(1), 64, 68(4), 70 and
70A of the Inland Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Cissy K S Lam (chairman), Chui Pak Ming Norman and Liu Man Kin.

Dates of hearing: 16-20 December 2013 and 3 March 2014.
Date of decision: 29 August 2014.

The Appellant was a Hong Kong company. According to the documents provided
by it, the Appellant engaged in transactions in the sale and purchase of moulds in Hong
Kong. It set up factories in the Mainland, and provided the required equipment to the
mainland factories as a foreign investor, so as to supply the products as specified by its
customers. The Appellant claimed that it had participated in activities relating to the
technical design of products, the purchase of raw materials and the manufacturing.

The Appellant was of the view that in the relevant years of assessment, it should be
allowed deduction of the capital expenditure in the prescribed fixed assets, depreciation
allowance in respect of the machinery or plant, allowance for commercial building, and bad
debts. The Appellant also objected to the decision of the Inland Revenue Department to
cancel the deduction of the amount of loss carried forward in the relevant year of assessment.
Besides, the Appellant claimed that its profits in the relevant years of assessment were
arising in or derived from an offshore source, and demanded that its tax returns be corrected
under section 70A.

Held:

1. The relevant machinery and plant were fixed assets in which the concerned
mainland factories held rights as a lessee under a lease. Thus they were
‘excluded fixed assets’, and did not belong to “prescribed fixed assets’. The
capital expenditure incurred on the provision of them therefore could not be
deducted under section 16G of the IRO.

2. Asthe concerned mainland factories held rights in the relevant machinery and
plant as a lessee under a lease, and used them outside Hong Kong, according
to section 39B(1)(b)(i) of the IRO, the Appellant should not be given
depreciation allowance as prescribed under section 39B.
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3. The Appellant failed to provide evidence to support its claim of depreciation
allowance for commercial building or structure, thus failed to discharge its
evidential burden under section 68(4) of the IRO.

4.  If the Appellant were to seek a reduction of tax by reason of a loss, it should
establish that loss, even if that loss was incurred more than 6 years ago. Based
on the foregoing decisions of the Board, the Appellant did not have loss to
carry forward in the relevant year of assessment.

5. The relevant bad debts were not trading receipts but outstanding loans
between companies. They were not bad debts as prescribed under
section 16(1)(d), and could not be deducted.

6. The Appellant’s profits generated from its transactions in the sale and
purchase of moulds in Hong Kong were trading profits. Even if the Appellant
had engaged in the activities relating to the technical design of products, the
purchase of raw materials and the manufacturing, such activities were
manufacturing related activities or activities involving manufacturing. They
were antecedent or incidental matters, but not profit producing transactions.

7. The Board was not subject to the subjective intention of the Appellant. How
the Appellant considered its subsidiary or the concerned mainland factories
was not a relevant factor for consideration.

8.  Therefore, the Appellant’s profits did not arise in or derive from an offshore
source. The Appellant failed to provide and establish with proof that there
was an error or omission in the returns of the relevant years of assessment,
resulting in excessive tax being charged. It was correct for the assessor to
refuse to correct the assessment.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

Braitrim (Far East) Limited v CIR [2013] 4 HKLRD 329

CIR v Common Empire Limited [2007] 1 HKLRD 679

Shui On Credit Co Ltd v CIR (2009) 12 HKCFAR 392

Extramoney Limited v CIR (1997) 4 HKTC 394

Moulin Global Eyecare Trading Limited v CIR, FACV No 5 of 2013
D61/91, IRBRD, vol 6, 457

CIR v Hang Seng Bank Ltd [1991] 1 AC 306

HK-TVB International Ltd v CIR [1992] 2 AC 397

ING Baring Securities (Hong Kong) Ltd v CIR [2008] 1 HKLRD 412
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CIR v CG Lighting Ltd [2010] 3 HKLRD 110
CIR v CG Lighting Ltd [2011] 2 HKLRD 763
CIR v Datatronic Ltd [2009] HKLRD 675

H K Yue, Executive Director of Messrs United CIT Consulting (Hong Kong) Limited, for
the Appellant.

Mike Lui, Counsel and Winnie Ho, Senior Government Counsel for the Commissioner of
Inland Revenue.
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182.  #wi& gt Datatronic % 26 <5 2 2741 *26. It was the failure on the part
of the board to concentrate on the profit-making transactions which resulted, with respect,
in its wrong conclusion. The matter could be tested in this way. Suppose a company in Hong
Kong sells raw material at cost to an unrelated factory in the Mainland so that they would
be used by the unrelated factory to produce the product which, in turn, was sold to the Hong
Kong company, which then sold the product in Hong Kong at a profit. Suppose the finished
product was purchased by the Hong Kong company at $2 and then resold at $3, the profit of
$1 would be attributable to its sale of the finished product in Hong Kong. Let us further
suppose that to ensure the product's quality, the Hong Kong company not only supplied the
raw materials at costs but had also posted a number of staff to the mainland factory to
provide technical or other assistance as may be necessary. We do not believe that that
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would make any difference. Nor, for that matter, the fact that the mainland factory happened
to be a wholly-owned subsidiary of the Hong Kong company, and as such the Hong Kong
company was able to procure the wholly-owned subsidiary to sell its product to the Hong
Kong company at cost.” [[2009] HKLRD 675, 688]

183. H it % 35 £ ¢ ‘35. The assessable profits were generated by the Taxpayer

selling the finished products bought from DSC. The Taxpayer did not make the profit
manufacturing in the mainland. It does not matter that it was able to have the products
manufactured cheaply in the Mainland because its wholly-owned subsidiary could be
procured to do it at a rate which would result in more profit being made by the Taxpayer in
Hong Kong. The manufacturing was done by DSC. The Board has so found and that is
substance not form. The Taxpayer's activities in the mainland were merely antecedent or
incidental to the profit-generating activities.” [[2009] HKLRD 675, 690]

184. oty » iR DA gt o PR A A 580 A St o Rl
PR ARG HOFERD LRI YL EE S H 2 UG hE
(manufacturing related activities or activities involving manufacturing) » ¥ % 7 & %4 &
¥ (antecedent or incidental matters) > & 241 & # < % (profit producing transactions) °

185. Fa 3% et CG Lighting % 82 £<: ‘I agree with Mr Yu SC that the ratio of the

Court of Appeal’s judgment in Datatronic is this: where the profit-making transaction is a
sale of goods in Hong Kong, any acts of the taxpayer participating in the manufacturing
process of a non-agent third party are antecedent or incidental activities which should be
disregarded in considering the source of the profits.” [[2010] 3 HKLRD 110, 130]

186. H i35 92-99 B¢

*92. As set out above, the Board rejected the suggestion that the Taxpayer
was a trader of lighting fixtures but also rejected the characterisation of
the Taxpayer’s operation as one of manufacturing. At the same time, the
Board, whilst disregarding the operation of CGES as the manufacturer,
concluded that the Taxpayer participated in the production of the
lighting fixtures in such a way that this was as much a part of its
profit-producing transactions as the obtaining of a purchase order for
the ultimate sale of the products to its customers.

93. Idonotthink it is necessarily helpful to focus on the characterisation of
the Taxpayer as either a trader or manufacturer, for in one sense this is
simply a labelling exercise and distracts from the real question required
to be addressed by the broad guiding principle, namely the identification
of the nature of the taxpaye’s profit-producing transactions themselves.

94. Recognising the need to grasp the reality of each case and focusing on
effective causes without being distracted by antecedent or incidental
matters, the question in the present case is whether the relevant
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95.

96.

97.

98.

profit-producing transaction is the sale of the finished product by the
Taxpayer to its customer or more than this? And if more than the mere
sale of the finished product, is it legitimate to have regard to the
activities of the Taxpayer in relation to the manufacture of the finished
products, that manufacture admittedly being carried out by CGES and
not the Taxpayer?

Two factors might be thought to suggest that the Taxpayer’s
profit-producing transactions involved more than the mere sale of the
finished products. First, the Board found that there was no sale of the
finished products by CGES to the Taxpayer. This finding arguably takes
the present case out of the standard category of “import processing”
arrangement whereby a Mainland entity purchases raw materials and
sells finished goods for its own account. This was the arrangement
which was found to have been entered into between the taxpayer and its
subsidiary in Datatronic. Secondly, the raw materials were purchased
by the Taxpayer and supplied to CGES for it to process and assemble.
This appears to place the case in the category of “contract processing”
with which import processing is distinguished ..... However, these
descriptions of import processing and contract processing activities
appear to derive from DIPN 21, which, as | have noted above, is not
relevant since the ultimate question depends on the application of s.14,
the relevant charging provision.

At the same time, it is necessary to recognise that the Board in the
present case found that CGES was the manufacturer and did not find
that CGES was an agent of the Taxpayer in the production of the lighting
fixtures. This is a material finding and is not affected by the fact that,
because of the relationship between it and the Taxpayer, CGES only
received a processing fee which was no greater than its operating costs
and overheads.

Once it is accepted that the manufacturer of the lighting fixtures was
CGES and not the Taxpayer and that CGES was not the agent of the
Taxpayer in the manufacturing process, | do not see that it is possible to
avoid the conclusion that the activities of the Taxpayer in relation to the
manufacturing process itself are simply antecedent or incidental to the
profit-producing transactions here.

I am therefore unable to accept the submission on behalf of the Taxpayer
that the source of its profits was its business of manufacturing lighting
fixtures for export, which business it carried on, with the assistance of
agents, in the PRC and Hong Kong.
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99. Itis pertinent to remind oneself that the court is required to consider not
the operations which produced the profits in question but, more narrowly,
the operations of the taxpayer which produced them: see per Lord
Millett in ING Baring Securities...... In this sense, the activities of the
Taxpayer in relation to design, product testing, prototype production,
supply of raw materials, provision of plant and machinery to CGES and
provision of training, updating and management of CGES’s staff were
not operations which produced the ultimate profits. Even if those
activities could be described as *“‘commercially essential to the
operations and profitability of the taxpayer’s business...they do not
provide the legal test for ascertaining the geographical source of profits
the purposes of s.14.” [[2010] 3 HKLRD 110, 133-135]
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