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DECISION

1. Thisisan application by ataxpayer, Mr Ahn Sang Gyun, pursuant to section 69(4) of
the Inland Revenue Ordinance, Cap. 112 (“the Ordinance’) to send back a Case Stated to the
Board of Review (“the Board”) for amendment.

2. The origind apped to the Board concerned the assessments made againgt the
taxpayer from 1998 to 2001. At the materia time he worked for Goldman Sachs (Asa) LLC
(“*GSALLC"). The Board determined that the whole of hisincome from GSALL C was sourced in
Hong Kong whereas hisclaim wasthat hisemployment wasanon-Hong Kong employment so that
hewould only beliableto pay salariestax on the days he actualy worked in Hong Kong. Whether
the salary he earned on days he was working elsewhere would be subject to other countries tax
regions or would be tax free was not made clear. The Revenu€' s understanding was that such
income would be free of any tax to the taxpayer.

3. GSALLCisacompany registered in Hong Kong as an oversea company and carried
on business from its offices a Citibank Plazain Centra, Hong Kong (at the materid time).

4. The Case Stated is set down for hearing over two daysin March 2009. Asthisisa
preliminary gpplication to amend the Case Stated | will only refer to the evidence and issuesin o
far asit is necessary to decide this application.

5. In short the Board decided that the locdity of an employeg s employment is
determined by looking a a*“ totdity of factors’ and applied the test set down in CIR v. Goepfert
[1987] 2HKTC 210. Thetaxpayer had argued, and continuesto submit, that the proper testisthe
“3-Factors Test”.

6. After a 4-day hearing in August 2007 the Board handed down a detailed and
reasoned written decison on 13 November 2007. For the purposes of this application it is
necessary to st out a summary of the Board' s findings, the case as sated by them and the
amendments sought by the taxpayer.
THE BOARD’ SCONCLUSION

7. Paragraph 17 of the Case Stated reads :
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“The Board reached the following conclusions :

D

e

©)

(4)

(©)

‘ Having consdered dl the evidence with care and having had the opportunity
toreview dl submissonsforcefully put to usby Mr. Olesnicky and Ms Cheng,
we have no difficulties in conduding that the Taxpayer’ s employment was
sourced and came to him in Hong Kong. Our view and analyss of the
evidence clearly shows that the Taxpayer’ semployment wasthat of the PLA

[Principd Investment Area] Team in Hong Kong and he was interviewed by
key personnd here in Hong Kong. We conclude aso that the contract of

employment was clearly most closely connected with Hong Kong and that the
particular post wes specificaly created for the PLA Team. The Taxpayer
reported to his various supervisors in Hong Kong who were in turn
responsible for his promotion. The Taxpayer was dso paid in Hong Kong.’

* We ds0 have no hesitation in concluding that GSALLC was clearly resident
inHong Kong. We have examined dl the relevant authorities and havelooked
a the evidence and again, it is quite clear that the central management and
control of GSALLC was in Hong Kong. We rely on the fact that the
conditution of GSALLC vested the management of the company in its
directorsto the excluson of its shareholders will dso conclude that very wide
management powers were given to the directors.’

‘ We dso rely on the relevant returnsthat were made to the SFC where it was
unequivocdly dated that GSALLC was not controlled or managed by
anybody other than its shareholders and its directors. There was never any
mention in any returnsthat the New Y ork committees controlled, managed or
ran GSALLC.

‘ We d o rely on the fact that during the relevant years of assessment, there
were 27 directors who had their residence in Hong Kong and various
business operations were conducted by GSALLC. The evidence clearly
shows that these directors were senior people and were within the managing
director class’

‘It is aso quite dear that GSALLC through its various teams would submit
various business proposds to various committees in New York for ther
consderation. Although there was a strong interaction and dia ogue between
the committees and GSALLC, it is clear that those committees never
by-passed or usurped or took over the management of the directors.’
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(6)

(1)

(8)

“ Itisdso quite clear from the evidence that we have heard that GSALLC did
put forward time and time again proposasto New Y ork for their review and
congderation.’

‘ Hence, consdering dl matters and having carefully reviewed the evidence,
wefind it asamatter of fact that GSALL C wasresdent in Hong Kong and we
agan accept the submissons of Ms Cheng that it is plainly unarguable that
GSALLC wasresdentin New York.’

‘ Therefore, we have no hestation in dismissng the Taxpayer’ sapped.” ”

THE CASE STATED BY THE BOARD

8. Thisis contained in paragraph 18 :

“The questions of law raised for the opinion of the Court of First Instance are :

D

2

©)

(4)

whether the Board ered in law in not aoplying the ‘ 3-factors Test” as
propounded by the Taxpayer, namely, that in determining the source of the
Taxpayer’ s income, the Board should only have had regard to 3 factors,
namdy, the place of resdence of the Taxpayer’ s employer, the place of
conclusion of the Taxpayer’ s contract of employment, and the place where
the Taxpayer was paid;

whether the Board erred in law in relying on the congtitution of GSALLC as
having * unequivoca and incontrovertible effect thet * the central management
and control of GSALLC were vested inits directors in paragraph 30 of its
Decision as reproduced in paragraph 7(8) above;

whether on the facts found by the Board, no reasonable board would have
concluded that the Appellant had failed to show that GSALLC was resdent
outsde Hong Kong; and

whether on the facts found by the Board, no reasonable board would have
concluded that the source of the Taxpayer’ s employment income was Hong
Kong.”

THE PROPOSED AMENDMENTS

9. Although the proposed amendments are lengthy it is necessary, for a proper
understanding of the application, to set themout infull. | take them from the Taxpayer’ s Summons
dated 30 September 2008 :
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“0)

D
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dtate the additional questions of law in the form or dong thelinesasset out in
Schedule 1 hereto or asthe Court may adlow or direct, for the opinion of the
Court of Firgt Ingtance; and

Schedule 1

Whether, in determining the source of the Taxpayer’ s employment income,
theBoarderedinlaw in not gpplyingthe‘ 3-Factors Test' as propounded by
the Taxpayer and/or in not having regarded as of decisve or centrd
importance the following 3 factors, namdy (@) where the employer was
resident; (b) where the employment contract was negotiated and concluded,;
and (c) from where the employee s remuneration was pad.

If the answer to Question (1) is no, whether the Board erred in law in
goplyingthe” tatdity’ or * dl-factors test (if and to the extent thet it did gpply
that test) in determining the source of employment income.

If the answer to Question (2) is no, whether the Board in determining the
source of the employment income neverthdess erred in law by not
congdering as rlevant the off-shore factors stated in Question (9) below.

Whether the Board misdirected itsdf in law in finding thet the Taxpayer’ s
employment contract only became effective and concluded after the work
permit and SFC regigtration had been completed notwithstanding thet the
signed and posted back his employment contract from Korea, and/or the
finding is one which no reasonable tribund could have come to or is one
which contradicts the only true and reasonable conclusion on the facts.

Further and/dternatively, in holding that Goldman Sachs (Asa) L.L.C.
(‘ GRALLC ) was resident in Hong Kong, whether the Board had faled to
apply, or had misapplied, the* centrd management and control’ test laid down
inDe Beers Consolidated Mines Ltd. v. Howe [1906] AC 455 at 458
(per Lord Loreburn) in failing to recognise or otherwise failing to teke any or
any proper account of (i) the difference between the day-to-day running of
the business by the directors and other personnd of GSALLC at the
operational level and the exercise of centrd management and control by the
relevant Committees located in New York (ii) rlevant evidence (which
included the matters set out in Schedule 11 hereto) thet it was the Committees
which laid down the policies and made the key decisonswhich the persormnd
of GSALLC would comply with and implement; and (iii) the difference
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(6)

(1)

(8)

©)

between the mere existence of legd powers under the company’ scongtitution
and the actua redity of centra management and control.

If contrary to the Taxpayer’ s contention, the Board had found as a primary
fact that the operations of each business divison led by the directors of

GSALLC were not subject to the policies, directions and/or guidance of the
relevant * Committees located in New Y ork or that the investment decisons
taken by the directors of GSALLC, insofar asthey wererelevant to this case,
were not subject to the approva of the rdevant off-shore Committees,

whether the finding is one which no reasonable Tribuna could have come to
on the evidence or which contradicts the only true and reasonable concluson
on thefacts.

Whether in any event, the Board' sfinding or conclusion, in paragraph 42 of
the Decison, that * there was no usurpation any management or control of
GSALLC by the committees in New York so as to ensure that GSALLC
became resdent outsde Hong Kong, i.e.in New Yok’ is one which no
reasonable tribunal, properly directed as to the law, would have come to
and/or is one which contradicts the true and only reasonable concluson on
thefacts, namdy that therewasin fact such* usurpation’ within the meaning of
theteermashedin Bullock v. Unit Construction Co. Ltd[1960] AC 351.

Further and/dternatively, whether the Board misdirected itsdf inlaw inrelying
on the declaration contained in the returns and forms filed with the SFC by
GSALLC as‘ unequivocd’ evidence against the Taxpayer’ s case that the
centra management and control was with the Committees in New York in
that the Board overlooked or failed to haveregard or proper regardto (i) that
‘ shareholders referred to in the declaration filed included the offshore holding
companies and thus involved the larger framework of the Group to which
GSALLC, itdf adso incorporated offshore, belonged; (ii) that the
Committees existed as an organ that exercised management and control

within the Group; and (jii) that, in any event, the true and correct test (whether
couched in terms of ‘ usurpation’ or otherwise) was the fact of centrd
management and control and not the mere existence of legal powers.

Whether the Board should have found dl or any of the following facts :-
(i) thatthefirg two interviews were conducted in Korea by personswith

whom the Taxpayer worked exclusvely after taking up the
employment;
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(10)

11

(12)

(i)  tha the Taxpayer and the PIA Team were aso based outsde Hong
Kong;

(i) GSALLC wasformed to do business aso outside Hong Kong;

(iv) that the Taxpayer was employed to advise soldy on offshore
invesments because of his experttise in deding with offshore
investments,

(v) that the Taxpayer' s bonuses depended on the performance of the
offshore funds,

(vi) that the Taxpayer’ s promotion depended on the performance of the
offshore funds, not the location of his superiors;

(vii)  that the Taxpayer participated in a US retirement scheme;

(viii) that the Taxpayer incurred medical expenses abroad and sought
reimbursement from the US insurers,

(iX) tha the Taxpayer' s remuneration was ultimately borne by Goldman
Sachs & Co.

Whether the Board' s conclusion, in paragraph 21 of the Decison, that the
true payer of the Taxpayer’ sremuneration was not Goldman Sechs & Co. is
onewhich no reasonabletribunal, properly directed asto the law, would have
come to and/or contradicts the true and only reasonable conclusion on the
facts.

Whether on the primary facts found by the Board, no reasonable board
would have inferred or concluded that the operations of each business
divison led by the directors of GSALLC were not subject to the policies,
directionsand/or guidance of therdevant * Committees |located in New Y ork
or that theinvestment decisionstaken by the directorsof GSALLC insofar as
they were relevant to this case, were not subject to the approva of the
relevant off-shore Committees.

Whether on the facts found by the Board, no reasonable board would have
concluded that the central management and control of GSALLC wasin Hong
Kong.
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(13)

“(i)

Whether, having regard to the answers to the foregoing questions, the
Board' s concdluson that the Taxpayer’ s employment income was taxable
under section 8(1) of the IRO is one which no reasonable tribund, properly
directed as to the law, would have come to and/or is one which contradicts
the true and only reasonable conclusion on the facts”

Incorporate the additional paragraphs as set out in Schedule 2 hereto into the
Stated Case.

Schedule 2

Paragraph 7A

‘Ms Liu ds0 gave evidence, inter alia, to the effect that GSALLC needed to go
through the treasury people in New York for opening of bank accounts which
requirement was for control purpose.’

Paragraph 8A

‘ Mr Xu dso gave evidence, inter alia, to the effect asfollows:

0]

(i)

(i)

)

The teams in GSALLC had to obtain gpprovd from the Commitments
Committeein New Y ork before aded could proceed;

As the Commitment Committee consdered alot of deds on a globd bass
every week, his team would first prepare memos and send them to the
Committee for consderation to get adot for meeting the Committee for their
proposed dedls;

Normédly, they would have 1 to 1.5 hoursfor meeting the Committee for their
proposed deals,;

A ded would typicaly go through 4 stages -

Stagel :  toidentify the deds and get approva for committing resources—
this process took about 6-10 months,

Stagell : to commit resources such as hiring lawyers, accountants,
performing due diligence and present to the Commitment
Committee for it to consider how red, good or reliable the ded;
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v)

()

(vii)

Stagelll : to prepare financia projections, prospectus etc;

Stage IV : to file with the Regulatory Committee issue paper and/or
research report before putting the deal on the roadshow,
marketing & underwriting;

It was unimaginable to do a ded without gpprova form the Commitment
Committee as there would be Smply no resources,

Although the process with the Commitment Committee was interactive, they
had to have the Commitment Committee sdirections, guidance and approva
for otherwise they would not get the assgnment of resources,

He only sgned the engagement letter for a ded after approva was obtained
from the Commitment Committee’

Paragraph 9A

* Mr Crossman aso gave evidence, inter alia, to the effect asfollows::

0]

(i)
(i)

)

v)

()

Although GS usad multiple lega entities, as required by local rules and
jurisdictions, they operated as one unit supporting the various producing
divisons

The more senior people sat in the committeesin New Y ork;
The committees set the parameters under which people could operate and he

gave detaled explanaion of the structure and operation of the various
committees;

All thedirections of GSALLC were obliged to comply with the requirements
of the committeesin New Y ork;

All key businessdecisons of GSALL C wererequired to be approved by the
relevant committeesin New Y ork, as set down in the various charters of the
committees;

All bank accounts of GSALLC must go through New Y ork to be opened up;
and
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(i)  Theremuneration of the Taxpayer was charged to GS & Co in New York,
which was the main broker operating the fund activities’

Paragraph 10A

* Mr William dso gave evidence, inter alia, to the effect asfollows:

(0] The Amended LLC only gave the directors of GSALLC legd authority but it
was not how GSALLC was actually operated;

(D) Hedisagreed that the committeesin New Y ork did not control GSALLC but
only guided or influenced GSALLC; and

(i)  GSALLC wasformed to do busnessin Asa’”
LEGAL PRINCIPLES

10. Section 69 of the Ordinance states that the Board' s decision shall be final subject to
an gpplication to the Board “ to state a case on aquestion of law for the opinion of the Court of First
Indtance’ .

11. Any proposed amendment to the Stated Case must constitute a question of law. For
it to be aquestion of law, it must fal into one of the following three categories (as per Barnett Jin
CIRv. IR Board of Review [1989] 2 HKLR 40:

(@  TheBoard misdirected itsdf in law.

(b)  TheBoard made afinding of fact that no person acting judicialy and properly
ingtructed asto the rlevant law could have found.

(c) The Board made a finding of primary fact which was unsupported by any
evidence or the Board failed to make a finding of primary fact where the
evidence pointed only to such afinding.

12. Counsd a this hearing (Mr Denis Chang, SC with Mr NewmanLam for the
taxpayer and Ms Y vonne Cheng for the Commissioner) have helpfully referred me to anumber of
authoritiesinwhichthelegd principles have been consdered a length. Ultimately therewaslittle or
no dispute between counsel concerning the above principles. Theissue has been whether or not the
additiond questions posed fdl into any of the three categories.

13. In short, reasonabl e findings of fact based on credible evidence cannot be challenged.
The evaduation of the evidence and assessment of the witnesses are wholly maitersfor the tribundl.
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The proper approach was succinctly set out by Millett NPJin ING Baring Securities (Hong
Kong) Ltd v. CIR (2007) 10 HKCFAR 417:

“ Appeds[by way of case dtated] are on law only; it isthe Board' sfunctionto find the
facts. Theroleof the Court islimited. It will st Sdethe Board' sdecison only where
its determination is erroneousin point of law, where there is no evidence to support a
particular finding of fact, or where the only reasonable conclusion on the factswhich
the Board has found contradicts its determination.”

14. It is not necessary for the Board to set out every fact which it found was not
established unless the particular negative finding is necessary to explain the Board' s concluson on
any paticular issue. Neither is it permissible to annex extracts from the transcripts if the red

purpose of so doing isto re-argue the merits of any given factud issue. The annexure of evidence
isonly permissible where necessary to argue a question of law as defined by the three categories
cited above. Such occasons are bound to berare. The annexing of pieces of evidenceislikdy to
be sdective and partid. Itislikely to be an attempt to elevate a question of fact into a question of
law and should be carefully guarded againgt. By the same token questions of law should whenever
possible be succinctly stated. Lengthy, verbose and unwieldy questions should be discouraged.

THE INDIVIDUAL QUESTIONS

15. To avoid any risk of pre-empting any issues which will be the subject metter of the
subgtantive “ Case Stated” hearing in March 2009, | propose to make relatively brief decisionsin
rel ation to each of the proposed amendments. Mr Chang has helpfully shortened the matterscalling
for adecisgon by not pursuing some of the questions as set out in the summons.

16. He does not pursue questions 4, 5, 8, 12 and 13 on the bads, primarily, that these
questions are*“ taken care of” inquestions 3and 4. (He does not pursue question 4 on the basisthat
the Board has dready clarified the matter.) It is thus conceded that the answer to question 3 will
aso resolve questions 5, 8, 12 and 13. If 3isnot permissible, then neither are the others. 1f 3is
permissible, then the others become superfluous.

17. Aswill be seen from the remainder of thisdecision, | am satisfied that the Case Stated
will be properly and adequately argued within the confines of the questions of law as stated by the
Board. | do not permit the amendments sought by the taxpayer.

18. Having sad that, when hearing the Case Stated, such flexibility and latitude as is
necessary to do justice to the case will be permitted subject to the cavest that existing tests and
principles will be gpplied. 1n short, the court will be wearing neither a sraightjacket nor blinkers.
Thus, | take the view that, in part, the proposed new questions are not necessary rather than not
permissble. | congder theBoard' squestions sufficient to enablethis court to fully addressthe core
Issues whilst ensuring that it does not embark on are-evauation of the witnesses evidence.
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Question 1

19. Asframed, the Board' sfirst question will require the court to decide if it was wrong
not to gpply the” 3-Factors’ test. To answer thisit will be necessary to condder the test that was
actudly applied and also to consider what factors were deemed relevant when applying thet test.

20. TheBoard' evauation of those three factors which make up the* 3-Factors’ test will
be rdevant to the question of whether or not the Board’ s decision to gpply the “ totdity of factors’
test (and how it did s0) was wrong in law or not.

21. Thus, such latitude as will be permitted on gppeal means that the boundaries of the
legd argument will not be materidly different whether question 1 is amended or not. Much that the
taxpayer wishes to advance under the new question will be considered on apped. For the
avoidance of doubt this gpproach should not be interpreted as permitting an unfettered exploration
into the evidence below. The approach as outlined by Lord Millet (supra) remains paramount. |f
any amendment were necessary to clarify this gpproach it would be to add the words “ in gpplying
the * totdity of factorstest’ ”, after “Board” in the first line of question (1) and no more.

Question 2

22. Question 2 is an dternative to question 1, should the answer to question 1 bein its
negative. Given my reponse to question 1, | do not see the need to address question 2 save that
the debate on apped should be confined to consideration of thetwo named tests. The possibility of
athird undefined unspecified test is plainly beyond the boundaries of what the court can consider in
the appeal by Case Stated.

Questions 3and 9

23. Quedtions 3 and 9 were originaly asingle question. The origind question was not a
question of law on any view. Thisobjection has not be cured by splitting the questioninto two. The
new questions haveto be read together, and together they are objectionablefor the samereason as
before.

24, Theso-cdled“facts’ inquestion 9 arein fact salective piecesof evidence. The Board
heard dl the evidence (or, put another way, the facts advanced by both sides) and attached such
weight to the various aspects of the evidence asit saw fit.

25. It s;emsto methat question 3/9 isapoorly disguised attempit to attach greater weight
to facts advanced by the taxpayer. Even if a*“fact” was adduced in evidence but disregarded as
being of no weight, it does not follow that it was not “ consdered”.
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Questions 4and 5

26. In the taxpayer’ s written skeleton submisson, question4 is “not pursued by the
Taxpayer asthe Board had clarified itsholding” and question 5 is* not pursued by the Taxpayer as
the question has been taken care of in the existing question3 and 6”. (Subject to the schedule 2
matters becoming attached to questions 6 rather than 5.)

Questions 6 and 11

27. Quedtions 6 and 11 are considered together because the latter isin the dternative to
the former.
28. Question 6 suggests that the Board' s finding of fact is contrary to the only true and

reasonable conclusion on the facts, whereas question 11 suggests that the Board drew inferences
from facts which no reasonable Board would have. The subject matter in each question is the
same.

29. The issue, for this @urt on appeal by way of case stated, will be addressed in

subgtantialy the same way whether on the bagis of the Board' s questions 2 and 3 on the one hand
or the taxpayer’ s questions 6 and 11 on the other. This comment is subject to the criticism of the
“schedule 2" matters made by Ms Cheng, with which | agree, that it isnot proper to include such a
list of “evidence’ in the formulation of a question of law. It isthe same criticism as was made of

question 9. Itisalig of the taxpayer’ s best pieces of evidence. The Board heard it dl. Again,

because it may not have been persuasive does not mean it was overlooked. Only if there was no
credible evidence capable of supporting afinding of fact does a question of law emerge.

Question 7

30. Initsreformulated form, question 7 asks whether a conclusion reached by the Board
on the evidence is one which no reasonable tribuna, properly directed asto the law, would have
come to.

3L In my judgment, this merely redrafts an issue covered by question 3 of the Case
Stated in aformula preferred by the taxpayer. Insofar asit represents an attempt to open doors of
argument not permitted in a case stated, it should be rgected. The taxpayer’ s question does not
suggest that the Board' sfinding on thisissue was unsupported by any evidence and thus it does not
qudify as apermissible question of law.

Question 8

32. This question is “not pursued by the Taxpayer as it has been taken care of by the
exiding quesion 3'.
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Question 10

33. An issue before the Board was “who paid the taxpayer’ s remuneration?’ It seems
there was plentiful evidence that even if the taxpayer’ s remuneration was “ charged to” Goldman
Sachs & Co. in New York, his sdary comes from GSALLC who damed it in ther own tax
assessment.

34. Again, the taxpayer does not frame the question on the basis that the finding of fact
was unsupported by any evidence, and neither could it do so.

Question 12
35. Question 12 is not pursued on the same basis as question 8 is not pursued.
Question 13

36. The correct way to “case da€’ this issue is as drafted by the Board in ther
4™ question.

CONCLUSION

37. For the above reason, | decline to return the Case Stated dated 24 June 2008 to the
Board of Review for amendment pursuant to section69(4) of the Ordinance and dismiss the
taxpayer’ ssummonsdated 30 September 2008. | reserve the question of costs to the substantive
hearing.

(M.P. Burrdl)
Judge of the Court of First Instance
High Court
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Mr Denis Chang, SC and Mr Newman Lam, ingructed by Messrs Baker & McKenzie, for the
Taxpayer

Ms Y vonne Cheng, ingtructed by Department of Justice, for the Respondent



