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JUDGMENT

I ntroduction

1. Both the Commissioner of Inland Revenue (“the Commissioner”) and the taxpayer
disagree with the determination of the Board of Review (“the board”) dated 6 June 2007 on points
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of law. Both applied to the board to stateacase. The provisoto s. 69, Inland Revenue Ordinance
(Cap. 112) dtipulates:-

“...dther the gppdlant or the Commissioner may make an gpplication requiring the
Board to date a case on a question of law for the opinion of the Court of First
Ingtance’ .

As can be seen in para. 3 below, the taxpayer’ s case-stated isin the nature of a* cross-agpped” .
2. The questions of law in the case-gtated formulated by the Commissioner are-

(@  “[whether], onthefactsasfound by the Board, the Board was correctinlaw in
concduding ... that the Taxpayer’ s profits were manufacturing profits and a
part of such profits was sourced in the PRC”;

(b)  “[whether], onthefactsasfound by the Board, the Board was correct inlaw in
concduding ... that the Taxpayer had undertaken operations in the PRC and
such operations were important operations and attributable to the profits in
Quedtion”;

(© “[whether], onthefactsasfound by the Board, the Board was correct inlaw in
concluding ... that an apportionment of profits should be made on a 50:50
besis’

(para. 11.5(a) to (c), case-stated).
3. The questions of law in the case-stated formulated by the taxpayer are-

“Iwhether], on the facts as found by the Board, the Board was correct in
concluding ... that:

(i) DSC was not the agent of the Taxpayer; and

(i) The transactions between the Taxpayer and DSC were import processing
rather than contract processng”

(para. 11.5(d), case-stated).

4, DSC in the aove paragraph is the abbreviation for “Datatronic (Shunde)
Corporation ( )”. It iscommon ground both before the board and this
court DSC isawholly-owned subsidiary of the taxpayer which was established in the Mainland in
1993.
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5. The dispute between the parties concerns the additiond profits tax assessed by the
Commissioner for the years (1) 1999/2000 (additiona profits tax of about $5.59 million); (2)
2000/2001 (additional profitstax of about $5.84 million) and (3) 2001/2002 (profits tax of about
$4.46 million).

6. The board alowed the taxpayer’ s gpped on 6 June 2007.
Relevant Facts
7. Mogt of the background facts are undisputed and can be summarized as follows.

8. The taxpayer isaHong Kong private company incorporated in 1971. Itsbusnessis
described in a schedule submitted to the Commissioner-

“The principd activities ... are manufacture and sde of electronic components
The [taxpayer] operates a factory in Hong Kong in which certain products are
manufactured. Owing to the high production costs in Hong Kong, the [taxpayer]
engaged [DSC] in Shunde, China for manufacturing its eectronic products.
According to the processing agreement ... [DSC] provided factory premises and
labour whereas the [taxpayer] provided technica know-how , training, production
skills, design, supervisory and management team and raw materias for production
purposes ... ” (emphasis supplied) (para. 2.7, case-stated).

9. The facts upon which the taxpayer’ s contention againgt the tax assessment is based
are-

“[The taxpayer] established DSC ... that ams a complying with the adminidrative
iIssuesinthe PRC ... The manufacturing operation is<ill under the control of [the

taxpayer]. ...

[DSC] isestablished asan extended assembly base of [the taxpayer] in the PRC for
comparative low production costs ... ” (emphasis supplied) (para. 2.12(a) and (b),
case-stated).

“ According to the Departmentd Interpretation and Practice Notes No. 21 [* DIPN
21'], ... paragraphs 15 and 16 [thereof] set out a typica processng operation ...
Although the Mainland processing unit is a separate and distinct unit from the Hong
Kong manufacturing business, the [Commissioner] is prepared to concede that the
profitsin question can be apportioned on 50:50 basisif the [taxpayer] isinvolved in
the manufacturing activitiesin the Mainland” (para. 2.15, case-stated).
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10. The taxpayer re-gated essentialy the same case asfollows-

“... the true arangement between [the taxpayer] and DSC is not import
processing. ... Whiletheform of documentsused ... [for] the import of materias by
[the taxpayer] for DSC' s use are those ... for import processing because of PRC
legdl requirement, the smpletruthisthet all dong DSC has not paid for the materias
senttoit by [thetaxpayer] under suchform. ... ” (emphasis supplied) (para. 2.18(b),
case-stated).

The Main | ssue Before the Board

11. The Commissioner disputed that, on the facts found, the taxpayer was entitled to rely
on the tax concession referred to in DIPN 21.

12. According to the contents of the case-gtated, the Commissioner placed emphasison
the form adopted by the taxpayer and DSC.: the dealings between them took the form of trading
using CIF or FOB contracts, DSC was named asaprincipa party therein. DSC' sbusinesslicence
did not permit it to export its products except by way of sde either.

13. In gist, the Commissioner contended that the taxpayer was bound by theform and the
fact that the taxpayer never paid for the goods “ purchased” should be ignored.

14. The Commissioner further argued that there was no evidence DSC was the
taxpayer’ s agent in manufacturing the goods (as the taxpayer contended).

15. Hence, (so the Commissioner said) the business operations of the taxpayer and DSC
were separate. Thereisno valid bassfor treating any part of the taxpayer’ s profitsto “ belong to”
DSC. Ancther way of stating the same point isthere is no vaid bags for tregting any part of the
profits as “aidng in or derived from” DSC' s busness in the Mainland (adopting the terms of s.
14(1), Cap. 112 (the relevant provision is set out in para. 22 below)).

The Board' sFact Findings

16. The board’ s conclusion, as stated above, was that the taxpayer’ s appeal should be
alowed.
17. Because these case-stated are premised “ on the facts as found by the Board”, it is

essentid to identify what the factsfound by the board were. See, for example, smilar observations
INCIRv Emerson Radio Corp[1999] 2 HKLRD 671, 677; ING Baring Securities (Hong Kong)
Ltd v CIR[2008] 1 HKLRD 412, para. 167.
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18. The findings made by the board fal under the headings“ Agreed Facts’ (para 2.1 to
2.18, case-stated (especidly para. 2.2t0 2.5, 2.8t0 2.9, 2.10(a) to (b), (f) to (h) and 2.11t0 2.12
thereof)), and “ Findings” (para. 10.1, 10.14 to 10.16 and 10.22 to 10.23, case-stated).

19. For ease of reference, the more important parts of those facts are summarized

bdow:-
)
2

©)

(4)

(©)

(6)

the facts set out in para. 4 and 8 above,

the taxpayer’ s books of account were consgtent with DSC being its
subsdiary;,

separate accounts were kept by the taxpayer and DSC and those of DSC
recorded that there had been sde (of manufactured goods) and purchase (of
materids) transactions with the taxpayer;

the manufacturing process involving DSC was carried out in the following
manner-

(& the taxpayer was primarily responsible for design, product testing and
prototype production;

(b) purchases from third parties were concluded by the taxpayer. Sdales
work orders and production orders would then be prepared in Hong
Kong and faxed to DSC;

(c) raw materids were purchased in Hong Kong then trandferred to DSC
according to the production schedule set in Hong Kong;

(d) quality assurance engineers and production control gaff from the
taxpayer would vist DSC to train and update DSC’ s teff;

(e) adeputy genera manager, production manager, production controller
and engineer would station in DSC to monitor and manage its operation;

hence, the manufacturing process was gtill under the taxpayer’ s control. The
taxpayer was able to enjoy the low production cogts in the Mainland;

the taxpayer financed DSC' s operation by paying for the monthly processng
fee. Thistook theform of payment for the price of goods the amounts of which
were no greater than DSC’ s operating costs and overheed;
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(1)

(8)

©)

(10)

processing agreements were concluded between the taxpayer and DSC
annudly;

DSC was not the taxpayer’ s agent:-

@

(b)
(©

(d)

neither DSC being the taxpayer’ s subsidiary nor DSC acting wholly as
directed by the taxpayer was determinative of this point;

the dedlings between them was by way of sde and purchase;
DSC carried on its own busness. It was alegd entity; it had its own
work-force; it kept separate books of account and it paid processing

feesto the taxpayer;

the taxpayer did not have a permit to carry out manufacturing in the
Mainland; hence, DSC could not have been empowered by it to do so;

DSC had been carrying on import processing work when it dedlt with the
taxpayer:-

@
(b)

(©

(d)

DSC' slicence was soldy for import processng work;

the transfers of materials and goods between them were by way of sde
and purchase;

thelegd effect of thelicence, theinvoices and theterms of CIF and FOB
contracts could not be disregarded,;

thefact that title to the inventories ill belonged to the taxpayer had been
considered, but this was regarded as an internd matter between them;

in view of the above, the taxpayer was carrying on a manufacturing business.
Part of the profit from this business had its source in the Mainland because the
taxpayer had also undertaken operations there-

@

the machinery, equipment, raw materias and technica know-how of
DSC dl originated from the taxpayer;

(b) Hong Kong staff was sent to DSC to monitor, train and supervise DSC’ s

qaff;
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(c) the deputy genera manager stationed at DSC was employed by the
taxpayer and on itspayroll. So werethe other 3 Hong Kong staff. They
worked full time at DSC;

(d) dthoughthededingswereintheform of sdeand purchase, they were not
agreed on a am’ slength.

The board’ sfinding summearized at para. sub-para. (10) above was apparently also based on:-
“[the taxpayer] ... providing DSC with design, technical know-how, management,
training and supervison for the locad work force and in supplying DSC with the
manufacturing plant and machinery ... ”.

These were regarded as-

“... important operations [undertaken in the Mainland] and attributable to the profits
in quettion ... ”

(para. 10.28, case-stated).

20. It isimmediately gpparent from the wordings of para. 19(10) above and the above
quotes that the Commissioner’ s questions (set out in para. 2 above) are directed against them.

The Board' s Underlying Approach

21. Although the board has not expresdy said so inits decision, its decison to dlow the
taxpayer’ s appea must have been premised on DIPN 21.

22. The rdlevant charging provison in Cap. 112 iss. 14(1). The materid parts read-
“... profits tax shall be charged ... on every person carrying on a ... busnessin
Hong Kong in respect of his assessable profitsarising in or derived from Hong
Kong for that year from such ... business ... ” (emphasis supplied).

23. The rdlevant parts of DIPN 21 say:-

“Manufacturing Profits

... whereaHong Kong company manufactures goods partly in Hong Kong and
partly ... inthe Mainland, then that part of the profitswhich relaesto the manufacture
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of the goods in the Mainland will not be regarded as arisng in Hong Kong’
(emphasis supplied) (para. 14 thereof).

The above paragraph is clearly concerned with aHong Kong company which has been licensed to
manufacture goods in the Mainland.

24, DIPN 21 dso ded s with Hong Kong companies which have not been licensed to do
SO--

“ A Hong Kong manufacturing business, which does not have a licenceto cary
on a busness in the Manland, may enter into a processing or assembly
arrangement with a Mainland entity ... [which] is respongble for ...
manufacturing ... the goods that are required to be exported to places outside the
Mainland. TheMainland entity providesthefactory premises, theland and labour. ...
[1t] charges a processing fee and exports the completed goods ... The Hong Kong
manufacturing business normally provides the raw materids. It may aso provide
technical know-how, management, production skills, design, skilled Iabour, training
and supervison ... and the manufacturing plant and machinery ... ” (para. 15
thereof);

“In law, the Mainland processing unit is a sub-contractor separate and distinct
from the Hong Kong manufacturing business ... However, recognizing that the Hong
Kong manufacturing busnessisinvolved in the manufacturing activities in the
Mainland ... the Department is prepared to concede, in cases of this nature, that
theprofitson thesdeof thegoods ... can beapportioned ... generdly ... on a50:50
bass’ (emphasis supplied) (para. 16 thereof).

Thewords* on the sale of thegoods® in para. 16, DIPN 21 must mean the sale by the Hong Kong
business.

25. | pauseto notethat, aswill be set outin more detail below, the phrase*in cases of this
nature’ in para 16, DIPN 21 isimportant to the outcome of these case-stated.

26. For those Hong Kong companies which are not involved in the Mainland
manufacturing process, DIPN continues to say:-

“If ... the manufacturing in the Mainland has been contracted to a sub-contractor
(whether arelated party or not) andpaid for on anarm’ slength bass with minimal
involvement of the Hong Kong business, the question of gpportionment will not arise,
For the Hong Kong business, thiswill not be acase of manufacturing profits but rather
acase of trading profits... ” (emphasis supplied) (para. 17 thereof).
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27. Thus, what DIPN 21 intendsisthe provision of atax concession in appropriate cases,
even though profitstax might have been fully assessableif s. 14(1), Cap. 112 had been adhered to
drictly.

28. If DIPN 21 (which isaconcession of the Commissioner’ s part) had not been put in
place, (and on a narrow reading of s. 14(1), Cap. 112) the taxpayer’ s profits tax position might
have been much clearer: its busness profits in Hong Kong might have been wholly chargeable to
profitstax. Thisisbecauseit hasnot been licensed to manufacture goodsin the Mainland, and it has
to purchase the manufactured goods from aMainland entity [inthiscase, DSC]. Theprofitson sde
of the goods supplied by DSC might have been treated as the trading profits of the taxpayer.

Correctness of the Board’ s Findings

29. When the parties main dipute is examined in the manner set out under the heading
“TheBoard' sUnderlying Approach” above, in order for the board to reach a correct conclusion,
anumber of matters must be correctly addressed.

30. Some of these matters are undisputed and expresdy dedt with by the board (and
correctly s0)-

(@ isthetaxpayer aHong Kong manufacturing busness? The answer isyes (s.
14(1), Cap. 112 and DIPN 21, para. 15 to 16) (the Commissioner appearsto
have reservations about this in his reply submissions, but this does not gppear
to be part of the case-stated);

(b) did the taxpayer have alicence to carry on a business in the Mainland? The
answer isno (DIPN 21, para. 15);

(c) has the taxpayer entered into a processng or assembly arrangement with a
Mainland entity which was responsible for manufacturing the goods for export?
The answer isyes (DIPN 21, para. 15).

3L But the parties disagree asto whether the board has correctly addressed thefollowing
meatters-

(1) wasthearrangement onethe nature of which was the taxpayer was involved
in DSC' s manufacturing activities within the meaning of DIPN 21 (and if so,
was the involvement only minima) (DIPN 21, para 16 to 17)?

(2) wasthe arangement one where the manufacturing in the Mainland has been
contracted to a sub-contractor and paid for on arm-length’ sbasis (DIPN 21,
para. 17)?
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(3) if questions (1) and (2) above are answered in the taxpayer’ s favour, should
there be an apportionment of profits (and if so, should it be at the usua 50:50
basis) (DIPN 21, para. 16)?

32. The correctness of the board’ s findings regarding the disputed matters will be dedt
with below.

(@ TheTaxpayer’ slnvolvement in the Mainland Manufacturing

33. Asdated above, the Commissoner’ sargument isalmost totaly based on the fact that
the dedlings between the taxpayer and DSC were being transacted in the form of sde (of raw
materidsto DSC) and purchase (of goodsfrom DSC). It issaid that, because of the form chosen,
the taxpayer was not involved in the manufacturing activities of DSC.

34. With respect, | agree with the taxpayer that thisis awrong approach when deciding
whether the concession provided by DIPN 21 is gpplicable to the taxpayer.

35. As gtated above, the dispute revolves around the gpplicability of DIPN 21. Para. 16,
DIPN datesthat, whilst in law the whole of the profits may be assessable (s. 14(1), Cap. 112), a
tax concession will be given to:-

“... [casesof the nature] that [a] Hong Kong manufacturing businessisinvolved in
themanufacturing activitiesintheMainland ... the profits... can be apportioned ... ”

(emphasis supplied).

Thus, the terms of DIPN itself place importance on the nature of the transaction, rather than its
outward appearance. In short, substance should prevail over form.

36. Hence, when deciding whether there was involvement in the Mainland manufacturing
activities, and whether theinvolvement ismore than minimal, the board was correct in looking at the
substance of the dedlingsrather than at the form. The facts (sSome of which are undisputed) ready
found by the board support its finding that there was more than minima (in fact, fr more than
minima) involvement on the taxpayer’ s part (see para. 19(1), (2), (4) to (6) and (10) above).

37. The parties written submissons have addressed in length:-
(@ thedifference between a* contract processing” ( ) arrangement and
a“import processng” ( ) arangement;

(b)  whether DSC weas the taxpayer’ s agent when carrying on its manufacturing
activitiesin the Mainland.
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Sub-para. (a) abovewill bededt with under the next sub-heading “ (b) Has the Manufacturing been
Sub-Contracted to DSC ?7°.

38. Because the main dispute in these case-gtated (as well asin the gppedl to the board)
concerns the gpplicability of DIPN 21, arguments concerning whether DSC should be treated as
the taxpayer’ sagent in rdation to DSC' s manufacturing activities are misguided, and probably led
to irrdlevant and/or incorrect findings being made by the board (from the skeleton submissons
kindly provided to me by counsd, it isclear alguments smilar to those raised beforemewereraised
before the board).

39. Both counsdls arguments and the board’ sfindings relating to the question of agency
were based on “conventiond” legd principles lad down in agency law. But, as stated above,
DIPN 21 intendsto give atax concession for casesfaling within its terms, irrepective of the rict
legal pogtion. It focuses on the taxpayer’ s-

‘... [involvement] in the manufacturing activities in the Manland ... ” (para. 16,
DIPN 21),

and not on the law of agency. Inthe context of these case-stated, an agency iswhere, dthough an
act was done by DSC, the act is treated as that of the taxpayer.

40. Oneof theboard’ sfindingswasthat the dedlings between the taxpayer and DSC was
not at arm’ s length (para. 19(10)(d) above). There was (and is) ample basis in support of that
finding (see para. 19(4) to (7) above).

41. It is probably because of such invitation that subjects like (1) the existence of an
agency relationship between the taxpayer and DSC, and (2) the source of profits of the activities of
the taxpayer and DSC, have been discussed in length and decided upon by the board.

42. It is dso no surprise that the board ended up making findings which on ther face
appear to be entirdly inconsistent; having found that therewas no agency relationship and (aswill be
st out in more detail below) that there was an “import processing” arrangement between the
taxpayer and DSC, the board concluded:-

“... we are satiffied that the Taxpayer was carrying on amanufacturing business
and the profits derived from its business were manufacturing profitsand acertain
part of its profits was sourced in the PRC” (emphasis supplied) (para 10.24,
case-stated).

43. The board is “correct” in dl the findings summarized in para 42 above within the
Edwards v. Bairstow sense (see para. 70 below) (within their own respective confines). The



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

agpparent incongstencies arose from the falure to see that a proper determination of the apped
should not depend on legd concepts which have nothing to do with whether the taxpayer was
“involved in the manufacturing activities’ (the focus point of DIPN 21).

(b) Hasthe Manufacturing been Sub-Contracted to DSC ?

44, The Commissioner defines “contract processing” and “import processing” as
follows-

(1) *“contract processing” is where the Mainland enterprise does not take title to
the raw materids that are imported for processng and assembly. The
materias enter the Mainland on a consgnment bass and title to al raw
meaterids and finished products remains with the non-Mainland entity;

(2) “import processing” iswhere the Mainland entity purchases raw materialsand
slsfinished goods for its own account

(para. 21, Commissioner’ s skeleton submissions).

45, The taxpayer does not dispute the above definitions. But it disputes the category into
which the dedlings between the taxpayer and DSC should fall.

46. What divides the parties is whether the issue should be determined purely by
examining the documentation relating to those dedlings, the Commissioner contends thet it should
be whereas the taxpayer contends otherwise.

47. The Commissioner relies on various judicid decisgons for the propostion that the
means through which one s businessis transacted (and the lega consequences flowing from such

means) should not be completely ignored: ING Baring Securities (Hong Kong) Ltd v. CIR [2008]
1 HKLRD 412, para. 134; Kwong Mile Services Ltd v. CIR (2004) 7 HKCFAR 275, para.

9-10; Nathan v. Federal Commissioner of Taxation (1918) 25 CLR 183; CIR v. Fleming
(1951) 33TC57.

48. For the reasons set out above, | am aso of the view that, even if it were necessary to
condder thisissue, the true nature of the transactions should be determined according to substance
rather than form.

49, But when the board concluded that the dealings between the taxpayer and DSC were
“import processing” arrangements, it placed emphasis on their form:-

(@  because DSC needed to comply with the licence granted by the Mainland
authorities, the transfer of raw materials and finished goods between them had
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to be documented by way of sale and purchase (para. 10.23, case-stated and
para. 19(9) above);

(b) that the inventories were agreed to be owned by the taxpayer at al timeswas
merdy “internd matters’ between them (para. 10.23, case-stated).

The other facts found by the board which are relevant to the nature of the transactions (see para.
19(4) to (7) and (10)(a) to (d) above) had not been taken into account by the board when deciding
thisissue.

50. The board has been led astray when so concluding. The emphasis should in fact be
the other way round. Asl concluded earlier, the redl point which needs determination is the extent
of the taxpayer’ sinvolvement (if any).

(c) Source of Profit

51 In the context of DIPN 21, the board has found in the taxpayer’ s favour as regards
this aspect.

52. Thereason for thefinding has been andyzed above (see para. 19, 21 to 36 and 40 to
42 above).

53. Both the board’ s reasons for and its finding on this aspect are correct.
(d)  Should There be An Apportionment and If So How Much?

54, Itisunclear if the Commissoner dso contends that, even if DIPN 21 is gpplicable, it
isnot for the board to take it into account when determining the taxpayer’ s gpped (and therefore
not for this court to do so in the case-stated). If he so contends, | disagree with it.

55. Onedecisonrelied upon by the Commissioner is a previous board decison D36/06
(2006) 21 IRBRD 694. Insofar asthe decison may aso berdied on asauthority for differentiating
between “ contract processing” and “import processing”, the matter has aready been dedt with
above under the sub-heading “ (b) Has the Manufacturing been Sub-contracted to DSC?".

56. It is unnecessary to set out the said decison in detall. Suffice it to say the board
therein dismissed the taxpayer’ s appeal becauseit agreed with the Commissioner’ s gpproach (that
is, form should prevail over substance).

57. But the board in D36/06 went further and said:-
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“... we remind ourselves earlier, [DIPN] have no binding force on the parties
involved and also in law, where the parties are two entities separate and distinct
from each other, thetaxpayer isnot entitled to an apportionment whether or not the
processing arrangement isone of ‘ contract processing’ or ‘ import processing’.
The gpportionment is a concesson given by the [Commissoner] and it is only
prepared [to do so] inthecaseof * contract processng’ ... The function of the Board
istofind therelevant factsand to gpply [them] to the gpplicablelaw. 1tisbeyond our
bounds to award a concession which is not applicable under the law” (emphasis
supplied) (para. 8.46 thereof).

58. What the board gppearsto be saying thereinis: evenif it should find in the taxpayer’ s
favour onthefacts, it would still have dismissed thetaxpayer’ sgpped becauseit isnot for the board
to decide whether a DIPN 21 concession should be given.

59. With respect, the board’ sview istoo restrictive. Apportionment of profitsisindeed
part of therevenuelaw in Hong Kong. AsLord Bridge observedin CIR v. Hang Seng Bank Ltd.
[1991] 1 AC 306:-

“Theremay, of course, be cases where the gross profits deriving from an individual
transaction will havearisenin or derived from different places. Thus, for example,
goods sold outside Hong Kong may have been sulbject to manufacturing and finishing
processeswhich took place partly in Hong Kong and partly oversess. Insuch acase
the absence of a specific provison for gpportionment in the Ordinance would not
obviate thenecessity to apportion the gross profit on sde as having arisen partly in
Hong Kong and partly outsde Hong Kong” (p. 323).

The above observation was repeated by Recorder Ribeiro SC (as he then was) in Emerson Radio
Corpv. CIR [1999] 1 HKLRD 250, 274-5.

60. Further, s. 68(8)(a) and (b), Cap. 112 provide-

“ After hearing the apped, the Board shall confirm, reduce, increase or annul the
assessment appeded againgt or may remit the case to the Commissioner with the
opinion of the Board thereon”;

“Where a case is 0 remitted by the Board, the Commissioner shall revise the
assessment as the opinion of the Board may require and in accordance with such
directions (if any) asthe Board, at the request at any time of the Commissioner, may
give concerning the revison required in order to give effect to such opinion”

(emphasis supplied).

Thus, the board’ s powers under s. 68(8) appear to have been framed in wide terms.
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61. It has not been suggested that DIPN 21 isultra vires Cap. 112; nor isit suggested
the Commissoner acts unlawfully when giving such a concesson. Indeed, para. 21, DIPN 21
recognizesthe absence of aspecific provisonin Cap. 112 for the apportionment of profitstax. But
the Commissioner accepts an gpportionment is permissible under Cap. 112 (see para. 21, DIPN
21).

62. According to DIPN 21, the genera gpportionment isto half the amount of assessable
profits. Thereisno materid in these case-tated to justify a departure from the norm.

Conclusion

63. By reason of the above matters, the questions posed in these case-stated will be
answered asfollows.

64. The answer to the Commissoner’ squestion (a) isin the affirmative. 1n other words,
on the facts found, the board was correct in law to conclude that the taxpayer’ s profits were
manufacturing profits and a part of such profits was sourced in the Mainland.

65. The answer to the Commissoner’ squestion (b) isin the affirmative. In other words,
on the factsfound, the board was correct to conclude that the taxpayer had undertaken operations
in the Mainland and such operations were important operations and attributable to the profitsin
question.

66. The answer to the Commissoner’ s question (€) isin the affirmative. In other words,
on thefactsfound, the board was correct in law to conclude that an apportionment of profits should
be made on 50:50 basis.

67. The answers to the taxpayer’ s two questions are in the negative (because of the
board’ sfailureto heed the focus of DIPN 21). However, as explained above, these questions are
in fact irrdlevant to the taxpayer’ s goped in any event.

68. Accordingly, in exercise of the power conferred by s. 69(5), Cap. 112, | will confirm
the assessment determined by the board.

Other Matters

69. The taxpayer complains in its skeleton submissions that there was a lack of proper
cross-examination by the Commissoner regarding some matters. As can be seen from the above
paragraphs, it isunnecessary to congder the complaint in order to determinethe case-dtated. | will
say afew words about it for completeness.
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70. All of the questions posed in the two case-stated are questions of law based on facts
actualy found by the board. Any error of law which may arise therefrom can only arise in the
manners outlined in Edwards v. Bairstow [1956] AC 14 (an authority relied upon by both

parties):-

“... without any ... misconception [of the relevant law] appearing ex facie, it may be
that thefactsfound are such that no person acting judicidly and properly ingtructed as
to therelevant law could have cometo the determination under appedl. ... SO ... too

there has been error in point of law. | do not think that it much matters whether this
date of &fars is described as one in which there is no evidence to support the
determination or as one in which the evidence is inconsistent with and
contradictory of the determination, or as onein which the true and only reasonable
conclusion contradicts the determination. Rightly understood, each phrase
propounds the same test. For my part, | prefer the last of the three ... ” (emphasis
supplied) (p. 36).

71. A complaint of lack of proper cross-examinaion concerns an irregulaity in the
hearing process before the board. | do not consider the opinion of this court can be sought about
such acomplaint when it forms no part of these case-stated.

72. Further, because the complaint has not been made in these case-dated, neither the
board or the Commissoner has been given aproper opportunity to meet the complaint; it was only
rased in the taxpayer’ s skeleton submissions.

73. The right to be heard is one of the corner-stones of our system of civil judtice.
Ordinarily, such right can only be properly exercised when the party agang whom a cam is
advanced isinformed of it in good time so that (a) the claim can be considered, and (2) any answer
to the claim can be properly prepared. See my observationsto smilar effect in China Map Ltd.
and Othersv. CIR [2006] 3 HKLRD 719, para. 51-2.

74. In the context of acase-gtated brought pursuant to the proviso to s.69, Cap. 112, this
meansthe questions of law for the court of first instance should stated clearly and concisdly, and not
wider than are warranted by the facts: Attorney General v. Leung Chi-kin [1974] HKLR 269,
273; Chinachem Investment Co. Ltd. v. CIR 2 HKTC 261, 303; CIR v. Inland Revenue of
Review and Another [1989] 2 HKLR 40,48.

75. The taxpayer contends thet it is open for it to raise this complaint, relying on cases
such as Emerson Radio Corp above ( [1999] 1 HKLRD 250). But dl that was said in that
decison was-

“... 1 would have construed the requirement of s. 69(5)[, Cap. 112] that the Court
‘ ghdl hear and determine any question of law arisng on the stated casg to mean



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

arising from the stated case comprising the facts, decision and questions
formulated” (p. 263) (per Recorder Ribeiro SC (as he then was));

“... | have cometo the conclusion that asametter of law, it ispermissiblefor aparty
to seek the opinion of the Court on questions additiond to those framed in the case
stated provided that such questions may fairly be said to arise out of the stated
findings and decision of the Board” (emphasis supplied) (p. 266).

76. The above passage cannot advance the taxpayer’' s argument because these
case-dated were only about questions of law based “on the facts as found by the Board’;
cross-examination (or itsadequacy or otherwise) cannot fairly be said to arise out of the contents of
these case-stated.

Costs Order
77. The partiesagreethat costs should follow the event. Therewill accordingly beacosts

order that the cogts of the case-stated are to be paid by the Commissioner to the taxpayer to be
taxed if not agreed.

(Andrew Chung)
Judge of the Court of First Instance
High Court
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