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FACV No. 28 of 2007
IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
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BETWEEN

CHINA NAME LIMITED Appdlant
and

THE COMMISSIONER OF INLAND REVEUNE Respondent

AND

FACV No. 30 of 2007

IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

FINAL APPEAL NO. 30 OF 2007 (CIVIL)
(ON APPEAL FROM CACV NO. 343 OF 2006)

BETWEEN

CHANCE INVESTMENT LIMITED Appdlant
and
THE COMMISSIONER OF INLAND REVEUNE Respondent

AND
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FACV No. 31 of 2007
IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

FINAL APPEAL NO. 31 OF 2007 (CIVIL)
(ON APPEAL FROM CACV NO. 344 OF 2006)

BETWEEN

COMEBRIGHT DEVELOPMENT LIMITED Appdlant
and

THE COMMISSIONER OF INLAND REVEUNE Respondent

Court : Mr Justice Bokhary PJ, Mr Justice Chan PJ,
Mr Justice Ribeiro PJ, Mr Justice Mortimer NPJ and
Mr Justice Gault NPJ

Hearing and Decison : 16 April 2008

Handing Down of Reasons : 28 April 2008

JUDGMENT
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Mr Justice Bokhary PJ :

1. At the conclusion of the hearing, we dismissed these gppeal s with costs (which were
not resisted) indicating that we would hand down our reasons later, which we now do by this
judgment. All of our referencesto sections and subsectionswill be to those of the Inland Revenue
Ordinance, Cap.112.

2. These gpped s are essentidly fact-sengtive. But the arguments urged in support of
them raise points on the practice and procedure regulating appeds to the Board of Review (“the
Board’). The circumstances are these.

Nine blocks acquired and sold at a profit

3. Four taxpayers (“ the Taxpayers’) have come here having lost a every level below.

Hereand at every level below, their gppedl s have been heard together. Each of themisasubsidiary
of the same parent. Between them they acquired nine blocks in Wanchai. That was achieved by
various purchases during the period from July 1988 to April 1993.

4. Of these nine blocks, three blocks (“the Jaffe Road blocks’) front upon the Jeffe
Road while six blocks (“ the Lockhart Road blocks’ ) front upon Lockhart Road. All the Jaffe Road
blocks are contiguous. They are on the even-numbered side of the road, and form 308- 312 Jaffe
Road. The L ockhart Road blocksare on the odd-numbered side of theroad. Fiveare contiguous,
and form 329-337 Lockhart Road. One forms 325 Lockhart Road, and is separated from the
other five Lockhart Road blocks by 327 Lockhart Road. Nothing lies between the Jaffe Road
blocks and the Lockhart Road blocks apart from the service lane which they al back upon.

5. Throughout the Taxpayers  nineblocks have beenreferred to asBlocks 1, 2A, 2B, 4,
5, 6, 7, 8 and 9 respectively. Such numbering has nothing to do with location. It is based on the
chronologica order inwhich the blockswere acquired by the Taxpayers. Numbers 308, 310 and
312 Jaffe Road are Blocks 1, 7 and 2A respectively while numbers 325, 329, 331, 333, 335 and
337 Lockhart Road are Blocks 6, 5, 8, 9, 4 and 2B respectively.

6. On 11 August 1993 the Taxpayers agreed to sell their nine blocks to Jaffe
Development Ltd (“ Jaffe’) for atotal of $570 million. Those sdeswere completed on 15 January
1994,

Assessmentsto profitstax disputed
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7. This brings one to the assessments the subject-matter of the present case. They are
assessmentsto profitstax on the Taxpayers profits arising from those sdes, which profits cameto
about $192 million. According to the Revenue, the nine blocks were trading stock so that the
profits arisng from the sdes thereof are caught by the generd charging provision for profits tax,
namely s.14(1) which reads :

“ Subject to the provisons of this Ordinance, profitstax shal be charged for each year
of assessment at the standard rate on every person carrying on atrade, profession or
busnessin Hong Kong in respect of his assessable profits arising in or derived from
Hong Kong for that year from such trade, professon or business (excluding profits
arising from the sale of capitd assets) as ascertained in accordance with this Part.”

8. Disputing the assessments, the Taxpayers appealed againgt them to the Board. As
meaterial for present purposes, s.66 reads :

“() Any person (hereinafter referred to asthe appel lant) who has vaidly objected
to an assessment but with whom the Commissoner in conddering the
objection has faled to agree may ... ether himsdf or by his authorized
representative give notice of gpped to the Board; but no such notice shal be
entertained unless it is given in writing to the clerk to the Board and is
accompanied by a copy of the Commissona’ s written determination
together with a copy of the reasons therefor and of the statement of factsand
a satement of the grounds of apped.

(1A)

()] The gppelant shdll at the same time as he gives notice of gpped to the Board
serveon the Commissioner acopy of such notice and of the statement of the

grounds of apped.

3 Save with the consent of the Board and on such terms as the Board may
determine, an gppdlant may not at the hearing of his apped rely on any
grounds of apped other than the grounds contained in his statement of
grounds of apped given in accordance with subsection (1).”

Grounds of appeal : section 66(3) consent

9. By its representative, each of the Taxpayers put forward the grounds of apped that
the profitsin question “ were capitd in nature and were not assessable to Profits Tax or dternatively
that the assessment was excessve’. None of the Taxpayers pursued its dternative ground that the
asessments were excessve. That left only one question raised by the grounds of gpped givenin
accordance with s.66(1). Did the profitsin question arise from the sde of capita assets? But at the
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hearing before us, Mr Patrick Fung SC for the Taxpayers contended that there was an antecedent
question. Werethe profitsin question from the carrying on of atrade, profession or business?

10. No such question israised by the Taxpayers grounds of gpped given in accordance
with s.66(1). But Mr Fung contended that the Board is to be treated as having consented under
s.66(3) © the Taxpayers relying on a fresh ground which raised such a question. For this
contention, Mr Fung relied on an exchange between the Board' s chairman and the Taxpayers
counsel (not Mr Fung or hisjunior Ms Catrina Lam). That exchange took place after the close of
the evidence and during fina speech. By its nature, such aquestion isfact-sendtive and its answer
inherently dependent on evidence. For atribuna of fact to entertain such aquestion after the close
of the evidence would be unusud and plainly ingppropriate if done without offering the party againgt
whom the question is raised an opportunity to cal further evidence. No such opportunity was
offered to the Revenue. We do not think that the Board isto be treated as having consented under
s.66(3) to the Taxpayers relying on afresh ground which raised the antecedent question for which
Mr Fung now contends. |f and whenever s.66(3) consent is sought, it should be sought fairly,
squardly and unambiguoudy. Nothing of that kind occurred in this case.

11. Sothe Taxpayers chalengeto the assessments rests on their contention that the nine
blockswere capita assetswith the consequencethat the profits from the salesthereof are excluded
from charge to profitstax by the excluson expressy provided by s.14(1).

What the Taxpayerssaid that they had planned to do

12. According to the evidence which they led at the hearing before the Board, the
Taxpayers had planned to :

()  acquire 304-312 Jaffe Road and 325-337 Lockhart Road;
(i)  extinguish the sarvice lane between them,
(i)  amdgamate the resulting property to form asingle ste (“the Site”); and

(iv) redeveop the Ste by the erection of building to be held as a long-term
investment generating rental income.

13. Why did that plan not cometo fruition? It was, according to the Taxpayers evidence,
because they failed to acquire 304-306 Jaffe Road and 327 Lockhart Road. In 1991, 304-306
Jaffe Road was acquired by one subsidiary of an unrelated company named Wah Foo Enterprises
Co. Ltd (*“Wah Foo”) while 327 Lockhart Road was acquired by another Wah Foo subsidiary.

14. According to the Taxpayers evidence, Wah Foo had dso planned to acquire dl the
property needed to create the Site. If so, Wah Foo and the Taxpayers foiled each other. At any
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rate, Wah Foo (through its subsidiaries) dso ended up by sdlling to Jaffe. On 23 December 1994,
the Wah Foo subsidiaries agreed to sdll 304-306 Jaffe Road and 327 Lockhart Road to Jaffe for
atota of $238 million. Those saeswere completed on 30 May 1995.

Board affirmed the assessments

15. Asone sees by the casewhich it stated, the Board referred to s.68(4) which provides
that “ [t]he onus of proving that the assessment apped ed againgt isexcessive or incorrect shal beon
the gopelant”. It noted that the Taxpayers “stated intention ... was to redevelop for renta
income’. Thenit noted that the Taxpayers had put forward materialy different versons of thefacts
on which they sought to rely and had led no evidence on anumber of materid matters. And then,
under the heading “ Conduson”, it said this:

“For the reasons given, the [ Taxpayers] had not proved any of the following :

(@ that at the time of the respective acquisitions of Blocks 1, 2a, 2b, 4,5, 6, 7, 8
or 9, the intention of any of the [Taxpayers wasto hold any of them or any
proposed new building(s) on along term basis, whether for renta income or a
dl;

(b) the [Taxpayers ] financid ability, with or without ther shareholders and
directors and ultimate beneficia owners of their shares, to demolish the old
buildings, construct the proposed new building(s), and to keep the proposed
new building(s) indefinitely.

The [Taxpayers] had not proved that the * stated intention’ was in fact held, not to
mention genuindy hdd, redigtic or redissble.

The[Taxpayers] had not discharged the onus under section 68(4) of proving that any
of the assessments appedl ed against was excessive or incorrect. All 4 appealswould
therefore be dismissed.

The Board was of the opinion that dl 4 gppeds were obvioudy unsustainable. All 4
[ Taxpayers] should have realised that their appeals were hopeless after D30/01 and
D11/02 had been drawn to their attention. Pursuant to section 68(9) of the
Ordinance, the Board would order each [Taxpayer] to pay the sum of $5,000 as
costs of the Board.”

Questions of law stated by the Board

16. After the Board gave its decision affirming the assessments, the Taxpayers asked the
Board to state a case. The Board declined to do so. Whereupon the Taxpayers sought and
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obtained an order from the High Court (Chu J) directing the Board to state a case for the opinion of
the High Court on the following questions of law :

“(1) Inthelight of dl the evidence before the Board and the findings made by the
Board, whether the Board’ s conclusons ... that the [taxpayers] had not
proved any of the following -

0]

(i)

that at thetime of the respective acquisitionsof Blocks 1, 2a, 2b, 4, 5, 6,
7,80r 9, theintention of any of the[ Taxpayers wasto hold any of them
or any proposed new building(s) onalong term basis, whether for rental
incomeor & dl,

thet the [ Taxpayers ] financid ability, with or without their shareholders
and directors and ultimate beneficid owners of their shares, to demolish
the old buildings, congtruct the proposed new building(s), and to keep
the proposed new building(s) indefinitdly,

and that the [Taxpayers] had not proved that the * stated intention’” wasin fact
held, not to mention genuindy held, redigtic or redisaole;

was contrary to the true and only reasonable conclusion.

(2)  Upon the proper construction of [s. 68(4) of the Inland Revenue Ordinance],
and given that the stated ground of apped before the Board was that * the
profits referred to in the determination were capital in nature and were not
assessable to Profits Tax or aternatively that the assessment was excessive

@

()

High Court’ sanswers

whether in thelight of the Board' s conclusions as set out in question (1)
above the Board was correct in law in dismissing the gpped onthe basis
that the [Taxpayers] had not discharged the onus under [s. 68(4)] of

proving that any of the assessments gppeded against was excessive or
incorrect;

whether the Board had erred in law in dismissng the apped without
making afinding that the [ Taxpayers were, in acquiring and disposing
of the relevant properties, carrying on atrade or, in the aternative, an
adventure or concern in the nature of trade, within the meaning of [the
Inland Revenue Ordinance].”
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17. On the Taxpayers appeds by way of case sated to the High Court, Chung J
answered those questions againgt the Taxpayers, saying this:

“(@ in reation to the firgd question, in the negative; thet is, the Board' s
conclusons are not contrary to the true and only reasonable concluson;

(b) inrdationto para(a) of the second question, in the affirmative; that is, the
Board was correct in law in dismissing the apped on the basis the
Taxpayers had not discharged the onus of proof under [s.68(4)] and in
relation to para.(b) of the second question, in the negative; that is, the
Board has not erred in law in dismissng the apped without making a
finding that the Taxpayers were carrying on a trade or an adventure or
concern in the nature of trade.”

Chung J awarded the Revenue cogts.
Court of Appeal agreed with High Court’ s answers

18. The Court of Apped (Rogers VP and Suffiad and Saunders 1J) agreed with Chung
J sanswersto the questions posed in the case stated, dismissed the Taxpayers gppedls from him
to them and made an order nis asto cogtsin the Revenue sfavour.

19. With |leave granted by the Court of Apped, the Taxpayers now gpped to us.
Taxpayers argument now

20. The Taxpayers have not presented any argument to us on the first question posed in
the case stated. On the second question posed therein, the Taxpayers argument presented to us
may be taken from the opening paragraph of Mr Fung' s“ speaking note”’ , with copies of which he
condderately supplied us. It isthat “the Board had committed an error of law in dismissng [the
Taxpayers | appedson the basisthat they had falled to discharge the burden of proof by faling to
prove ther ‘ dated intention’ , without making a finding that [the Taxpayers] were carrying on a
trade or an adventure or concern in the nature of trade”.

21. Whether the Taxpayers were carrying on a trade or an adventure or concern in the
nature of tradeisin effect Mr Fung’ s antecedent question. That question, aswe have aready said,
does not arise on the grounds of apped to which the Taxpayers are confined.

Complaint that the Board decided the case on the onus of proof

22. The Taxpayers argument istherefore reduced to acomplaint that the Board decided
the case on the onus of proof. It istrue that the Board did not make afinding that the nine blocks
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weretrading stock asthe Revenue contended. But the Board did say that it was a question of fact
whether the Taxpayers dated intention of acquiring the properties concerned with view to
redevelopment by the erection of a building to be held as along-term investment generating rentd
incomewas their actud intention. And the Board did say that it decided against the Taxpayerson
this factua issue. In the course of the hearing of these gppedls, Mr Justice Gault NPJ asked Mr
Fung if that was afinding of fact, and Mr Fung properly accepted that it was.

23. In the circumstances, it cannot be said that the Board had resorted to the onus of
proof so as in effect to abdicate its duty to find the facts. A ditinction is to be drawn between
finding the facts and determining whether a case is proved on the facts found. The Taxpayers
essential assartion was that thelr intention was to acquire the properties concerned with aview to
redevelopment by the erection of abuilding to be held as along-term invesment generating renta
income. That wasdisputed by the Revenue, and thusput inissue. The Board made afinding onthis
Issue, resolving it againg the Taxpayers. 1t was upon thisfinding that the Board determined thet the
Taxpayers had falled to discharge their s68(4) onus of proving that the assessments appeded
againgt were excessive or incorrect.

Proof of intention

24, There remains a note of caution to be sounded. The Board trested the gaps in the
Taxpayers evidence as areason for deciding againg them on the issue of intention. In that, the
Board wasjudtified in the circumstances. But some of what the Board said may givetheimpresson
that there is a catalogue of matters on which there must generally be evidence before ataxpayer’ s
stated intention can be regarded as proved. That would be too rigid. What evidence is needed to
prove any given intention depends on dl the circumstances.

Conclusion

25. The foregoing are the reasons why, despite everything urged by Mr Fung with his
customary ahility, we dismissed these gppeals with costs (which were not resisted).

(Kema Bokhary) Permanent (Patrick Chan) (RA.V. Ribeiro)
Judge Permanent Judge Permanent Judge



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

(Barry Mortimer) (Thomas Gaullt)
Nort+Permanent Judge Non-Permanent Judge

Mr Patrick Fung SC and Ms Catrina Lam (instructed by Messs William Sn & So) for the
gppellants, the Taxpayers

Mr Ambrose Ho SC and Mr Michad Yin (instructed by the Department of Justice) for the
respondent, the Revenue



